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TO HIS 


MOST SACRED MAJESTY, 


GEORGE THE THIRD, 


BY THE GRACE OF GOD, 
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KING OF GREAT. BRITAIN. 
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FRANCE AND IRELAND, 
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DEFENDER OF THE FAITH, 
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DEDICATION. 


However inconſiderable the author 


may be in himſelf, or how imperſcct 


ſoever his work may be in the execu- 
tion, he is emboldened to lay the fame 


at your Majeſty's feet, from that re- 
gard which you have mai: alted i in all 


your declarations and actions or the 
ſubject matter it contains. 


Law is the ft: bility of the throne, Mi 


and the iec Ul rity 61 the {ub jects Th! all 


hat can 00 dear LO tho mi this world. 4 


Your Mazelty 18 delcended from a 


race of princes, e made the law of 


the land the conſtant rule of their con- 
duct: and their reigns were re happy and 


proſperous. 


In theſe our r days, it is the glory of 
- the Britiſh nation, that we have a King 


at our head, who excels every ſubject 
he hath, in publick virtue, love to our 


native country, reverence for its inſti- 
3 tutions 
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DE DICATI O N. 


totionns and laws, and my amiable 


—— 


SUPREMACY. is a word, which, 


in different ages, hath conveyed differ- 


ent meanings. In the times of our 


Saxons anceſtors, the King was the head 
and fountain of orifdicion, as well 


ſpiritual as temporal; and the ſame 
was exerted in the well governing the 


1 whole body of his people, both clergy 


and laity, according to the laws then 


in being. Supremacy might then be 
defined to be, the king's executive 
power circumſcribed by the laws of his 


kingdom. 


In proceſs of time, the biſhop of 


Rome (by means incredible, if the 
facts did not evince it) uſurped an ab- 


ſolute ſovereignty in matters ſpiritual 


within this kingdom. Then the ſupre- 


macy was, the pope's power to do what 
he liſted without controul; either as 
A3 reaſon 


DEDICATION. 


reaſon dictated, or his intereſt guided, | 


or his paſſions ſwayed. —] fay, uſ/urp- 


ed; becauſe it was ſtrenuouſſy oppoſed 


by the whole eſtate of the realm, the 
king, lords, and commons aſſembled 


in parliament. Vigorous laws were 


enacted; but ſor a long time they 
were ineffeual, 


At length the papal juriſdiction was 1 
aboliſhed, and the king reſtored to his CS 
ancient eccleſiaſtical dignity and pre- 
| eminence. But the princes of this 
realm in thoſe days, intoxicated (as it 


ſhould ſeem) with that exceſs of power 


which the pope had aſſumed, would 
needs underſtand it, that the ſame was 
Not extinguiſhed, but only transferred 
from the popes unto themſelves : and 
they carried ſimilar notions into the 
civil adminiſtration, This excited diſ- 
orders and convulſions 1 in the ſtate, and | 
in the end overturned the government. 
Aſter 
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DEDICATION. 
= 
After ſeveral ſtrug ggles, the kingdom 
at laſt became ſettled into that regular, 
uniform, beneficial inſtitution, which 
ſhines forth in its full luſtre under your 


Majeſty” s auſpicious influence, and ren- 
ders your Majeſty the delight of your 
ſubje&ts, and the envy of the whole 


earth. 


That your Majeſty may long live to 


be # e to this church «6d mathen, 
is the hearty prayer of 


Your Majeſty's 
moſt bumble 


most faithful 
and obedient ſubject, 


RI. BURN. 
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FT HE eccleſiaſtical law of England is com- 
| pounded of theſe four main ingredients ; 
the Civil law, the Canon law, the Common 
law, and the Statute law. And from theſe digeſted 
in their proper rank and ſubordination, to draw out 
one uniform law of the church, is the purport of 
this book. „ „„ 
Where theſe laws do interfere and croſs each 
ther, the order of preference is this: The Civil. 
law ſubmitteth to the Canon law; both of theſe to 
the Common law; and all the three to the Stature law. 
So that from any one or more of theſe without 
all of them together, or from all of theſe together 
without attending to their comparative obligation; 
It is not poſſible to exhibit any diſtinct proipect of 
the Engliſh eccleſiaſtical conſtitution” 


I. By the Crvi law is meant, the law of the an- 
client Romans; which had its foundation in the 
Grecian republicks, and received continual im- 
provements in the oman ſtate during the ſpace 
of upwards of a thouſand years, and did not expire 
at laſt even with the empire it ſelf _ 
For thediſtin& knowledge whereof, it is to be Puck de Jure 
remembred, that after the aboliſhing of the regal Ci Rom: 
government at Rome, and the eſtabliſhment of che g A nah 
republick, they ſent three men into Greece, to col- Strahan's _ 
lect the laws of the Athenian and other Grecian Domat: Har- 
ſtates; and from theſe were compiled and digeſted Rey allinian. 
by ten commiſſioners, well known by the name of Lait T. 
: _— 16. Rom4-4c 
C. 22, 
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the Decemwviri, the laws of the twelve tables (fo cal- 


led from their being ingraved on twelve tables of 


braſs) : which were the firſt and principal founda- 


tion of the Roman law. 
To the twelve tables were "added the Reſponſe | 


Prudentum, or interpretation of the Jawyers ; who 
accommodated the tame to the uſe and practice of 


their courts. And this was denominated, in con- 


tradiſtinction to the laws of the twelve tables, the 


jus non ſcriptum, or unwritten law: and having no 
other name, began then to be called the cvil law ; 
and is that which is ſtyled by Juſtinian the jur I pru- 

dentia media, becauſe it came in between the laws 
of the twelve tables and the Imperial conſtitutions, 


Next to theſe were the Leges, or laws emphati- 


cally ſo called; becauſe they were enacted by the 
whole body of the people, reckoning both the no- 
bility and commonalty together: and this was par- 


ticularly, when a new caſe happened that was not 


provided for by the former laws; the conſuls on 
this occaſion cauſed the people to be aſſembled to- 
gether, and informed them what the caſe was, and 
aſking their opinions, that is, putting it to the vote, 
they decided the ſame according to the rules of 
equity as the matter appeared to them; and this 


deciſion being made, was ever afterwards in the 
like caſes obſerved as a law. For after the abolition 


olf the regal government, the magiſtracy was lodged 

with the people one principal branch whereof is 
the power of making laws. 

Afterwards, the common people mutinying, upon 

ſome differences with the nobility, retired and ſepa- 

rated themſelves from the nobility for ſome time; 


and during this ſeceſſion they enacted laws of their 


own, which were called Pleb; iſcita : and upon a re- 


conciliation with the nobility afterwards, it was 


agreed and conſented to, that theſe alſo ſhould have 
the force of law, and be obligatory upon the whole 


Roman People; the nobility as well as others. 
But 
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But on the daily increaſe of the Roman ſtate, it 
appearing almolt impoſſible to aſſemble the whole 
body of the people, at leaſt without tome tumolt 
and commotion; it was thought expedient, when - 
ever any new caſe arole, to truſt the ſenate with this 
power: And when any new law was made by them, 


it was ſtyled Senatus-conſultum, or a decree of the 


ſenate; and was, in like manner as the plz5:/cite, 
incorporated into the Roman civil law. = 
Furthermore, when the conſuls were abroad in 


the wars, to the end that the city might not be deſti- 


tute of governors during their abſence, the people 
created for themſelves two officers called Pr&tors; 
and theſe had power given to them, of adding to, 


or ſupplying and correcting the civil law of the 


twelve tables; and were wont to propound certain 


edicts, which being approved by the people were 


incorporated into the civil law, and were called 
Jus preterium, or the pretorian edicts. 

Alſo the Aldiles curules in ſome caſes did eſtabliſh. 
laws; but as their office, ſo alſo their edicts, were 


but for the year; and therefore at firſt they were | 


called annual edits, until the time of the Cornelian 
law, which made them perpetual, and thenceforth 
they were called perpetual edits. Theſe were di- 
geſted and put into order by Salvius Julianus un- 


der the emperor Adrian, and illuſtrated by the 


commentaries of the Roman lawyers. 

Theſe were the component parts of the Roinan 
civil law, whilſt their ſtate continued republican, 
After the government was transferred into the hands 


of the emperors, two other branches were added, 


to wit, the Conſtitutiones principum, or Imperial con - 


ſtitutions, and the Ręſponſa prudentiim, or anſwers uf 


the lawyers. n 
For after the adminiſtration was by the lex regia 


granted by the people to Auguſtus : whatſoever the 


emperor ordained by his epiſtle, or commanded by 
his edi& or proclamation, or decreed on the cogni— 


ſance of any matter coming before him in judgment, 


|; a 4 
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had the force of a law, -under the ſtyle and title of 


an Imperial conſtitution. And theſe conſtitutions 
were ſometimes called placita principum; becauſe 
they were ſuch as the prince or emperor was pleaſ- 
cd to ordain according, to his diſcretion. 


Next to the Imperial conſtitutions, were the Re- 


ſ[poiiſa prudentum under the emperors. The Reſponſa 


prudentum during the times of the republick were 


delivered without the ſanction of publick authori- 


ty, and made part (as was ſaid) of the jus non ſcrip- 


{um But under the emperors after Auguſtus, no 


perſon was ſuffered to deliver anſwers concerning 
the law, but thoſe to whom the emperors gave 


commiſſion ; and to their anſwers the judges were 
obliged. to conform. And theſe do conſtitute a 
part of the jus /criptum, or written law. 

The imperial conſtitutions aforeſaid, in the ſpace 
of five hundred years, from Auguſtus to Juſtinian, 


grew to fo immenſe a bulk, that the lawyer Grego- 
ris thought fit to make a digeſt thereof, from the 


time of Adrian, or (as others ſay) of Auguſtus, 
down to the reign of Diocleſian ; and this he did 
by his own private authority; and from him the 
Cregorian code had its name and original. 
The ſecond code which we read of, was that of 
[lernogenes, who lived in the age of the Conſtan- 
tines ; wherein were comprized all the Imperial 


conſtitutions of Claudius, Aurelius, Probus, Carus, 


Carinus, and that vaſt number of conſtitutions 
 inade by Diocleſian and Maximian. 


The next code was that of the emperor Theodo- 


ſius the younger, who cauſed the ſame to be com- 
piled after the manner of the foregoing codes; con- 
taining the conſtitutions of the emperors from the 
time of Conſtantine down to Theodoſius's own 


reign; and this collection from him was called the 2 


Theodofe an code. | 
Bur in theſe three Socke there v was ts fo 
much confuſion, contradiction, and ſupcrfluity, that 
Juttinian 
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Tuſtinian judged a reviſal and correction thereof to 
be very neceſſary. | 

And therefore from theſe three codes of the Im- 
perial conſtitutions, and alfo from fuch new con- 
{titutions as had been made and publiſhed after the 
compiling of the Theodoſian code, the emperor 
Tuſtinian cauſed a new cede to be compiled, which 
from him was denominated the Juſtinian code. 


Which code he afterwards cauſed to be reviſed and 


corrected in many particulars, and republiſhed ; 
and is that code which we have now extant at this 


EC | ns | 
After which he cauſed in like manner the se- 
= ſponſe prudentum, conſiſting of forme hundred vo- 


lumes of the writings of the Roman lawyers, to be 
digeſted and abridged; and this he called the Di- 
geſt or Pandect, as containing all the decifions col- 
lected from the queſtions and reſolutions of the an- 
cient Roman lawyerr,‚ 1 
And from this digeſt or pandect, and likewife 
from his own code and other commentaries of the 
ancient lawyers, he cauſed allo his book of I- 
{utes to be compiled; which containeth the ele- 
ments of the Roman law, written in an elegant and 
ealy flowing ſtyle. rn 
Laſt of all he publiſhed his Novels; which No- 
vels (novellæ) were new conſtitutions made by Juſ- 
tinian himſelf after the publication of the other 


books; and theſe are ſometimes called the Authen- 


71cks, to diſtinguiſh them from ſome other publi- 
cations of conſtitutions of the ſucceeding emper- 
ors, which are not reſpected as of much autho- 
rity. And generally, the whole civil law, in uſe. 
at this day, is comprized in thoſe four books of 
Juſtinian; the Code, the Dige}, the Inflitute, and 
the Novels. : 2 „ 
The greateſt part of this iNand was governed 


> wholly by the civil law for about three hundred 


and ſixty years, from Claudius to Honorius; 


duripg which time, ſome of the moſt eminent 


Roman 


Vi 


P R E FA E K. 


Roman lawyers, as Papinian, Paulus, and Ulpian, 
whoſe opinions and deciſions are collected in the 
body of the civil law, did fic in the feat of judg- 
ment in this nation. But after the declention of 
the Roman empire, the Saxon, Daniſh, and Nor- 
man cuſtoms took place. 


Nevertheleſs, in after times, the ſane law again 
came to be of great repute within this kingdom; 'Z 
particularly during all the time from the reign of 


king Stephen to the reign of king Edward the third, 


both inclulive. During which period, and at other 

times according as the ſtudy of the civil law pre- 
vailed, the judges and profeſſors of the common 
law had frequent recourſe to it, in caſes where the 


common law was either totally ſilent or defective, 


And thus we ſee in the moſt ancient books of the 
common law, as Bracton, Thornton, and Fleta, 
that the authors thereof have tranſcribed, one after 


another, in many places, the very words of Juſti- 
nian's Inſtitute. 


And there are ſome particular matters in which 
the civil law hath always been, and itil is allowed 
to be, the only law in England, whereby they are 
to be decided; and the courts of juſtice which have 

cognizance of thoſe matters, do proceed therein 
according to the rules and forms of the civil 
law. | 
bos in the high court of admiralty (which was 
eſtabliſhed about the time of king Edward the 


art), all cauſes civil and maritime are to be de- 
cided according to the civil lau, and the maritime 
cuſtoms. 

Thus in the court of honour or chivalry, the 
lord high conſtable and earl marſhal, who are the 


judges thereof, are to proceed according to the 
civil law, as being the moſt proper Jaw for decid- 


ing all controverſies ariſing upon contracts made 
in foreign countries, deeds of arms and of war 
out of che realm, and things that pertain to war 

within 


* d 2? J 2 : 4 0 r 3 « { * 8 r 4 
2 N va 4 „ ; 2 Ha : 12 5 . hs 
— 2:2506 7 * 3 ATE * N 0 * * 
T „ Wan 8 


5 

* 

A 

£ 
E N 

Wy 
5 
i 2 
45 
* 
oY 
FY”. 
8 
5 
WE 
3 
F: 
1 * 
5 1 4 
46 
n 5, 

; a 
3 


7 
* 
* 
: 1 


3 1 . . * * 22 F o 
8 Mp - 8 8 8 
3 _— >. 7 83 5... F 7 3:3 
E > . . re 2 * 8 * . 
PG Se On Ran; 4 ͤ y oe B25 > hs 
% ĩ 8 CCC A 
r e SR 3 ; CE ee” th ee A 


Conſtitutions. 


PR EF AC: 


within the realm, and other matters whereof that 
court hath the proper cognizance. 
So alſo in the two univerſities: the courts whic 
are there held for determining ſuits ro which the 
ſcholars or members of the univerſities are par- 


ties, do proceed according to the rules of the civil 


law. 


the chief is, the high court of chancery. There 
ſuits are commenced by petition or bill; witneſſes 


privately examined; and nothing is there deter- 


mined by a jury of twelve men, but all the deci— 


ſions are made by the chancellor, And almolt all 


the chancellors, from Becket to Wolſey, that is to 
ſay, from the age next after the conqueſt until the 


age of the reformation, comprehending almoſt the 
whole time of the pope's domination within this 
realm, were eccleſiaſticks, well ſkilled in the Ro- 
man laws. „„ OTE 
And, finally, in all the eccleſioftical courts within 
this kingdom, although the canon law is the foun- 


dation of their proceedings, yet the canon law be- 
ing in a great mealure founded upon the civil law, 
and ſo interwoven with it in many branches there- 


of, that there is no underſtanding the canon law 


rightly without being very well verſed in the civil 
law; the knowledge thereof is therefore abſolutely 
neceſſary for the diſpatch of all cauſes of eccleſi- 
aſtical cognizance. And the civil law not only 
ſerves to explain the canon law; but by the practice 


of all eccleſiaſtical courts, it is allowed to come in 
aid of and to ſupply the canon law, in caſes which 
are there omitted. And how neceſſary and uſeful 


the civil law is in this reſpect, doth evidently ap- 
pear from the commentaries of Lindwood and of 
John de Athon upon the provincial and legatine 


II. The 


The courts of equity alſo are in many things 
conformable to the rules of the civil law ; of which 
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II. The Canon law ſprang up out of the ruins 


C Roma- of the Roman empire, and froin the power of the 


Hor. 
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128 nan pontiffs. When the ſeat of the empire 


's removed to Conſtantinople, many of the Eu— 
un princes and ſtares fell off from the domi- 


mos of the emperors ; and Italv amonęgſt che reſt. 
And the b.i0ps of Os having den generally = 
had in eſteem as preg Jr, 1e capital city of 


the empire, began ta up for themſelves, and 
by dearces acquired a tempore dominion in Italy, 
and a ſpiritual dominion throughout Italy and al- 
9 50 all the reſt of Europe. 


And thereupon the ations princes and Nates 1 


aid Willingly receive ine ihe body of their own 0 


laws, the canons of connc: 135 the writings of the 


holy farhers, and the decrees and conftitutions of 


Pope s. 

Concerning the canons. % councils, it was eſta- 
bliſhed by Jultinian himſelf, chat the canons of the 
councils of ice and of Conſtantinople, of the firſt 
council of Epheſus, and of the council of Chalce- 


don, ſbould be obſerved for laws; and that their 
decrees: as to matters of faith and doctrine, mould | 


be eſteemed even as the holy ſcriptures. 


After Juſtinian, the authority of canons made 


in general or provincial councils, and of the writ- 
ings of the fathers, ftill prevailed ; and the deci- 


ion of eccleſiaſtical controverſies, which could not 


be drawn from the councils and the fathers, was 
ſought for from the Roman pontiffs, who writ an- 


ſwers to thoſe that conſulted them, in like manner 


as the Roman emperors; and their determinations 
were called re/cripts and decretal le, and ob- 
tained the force of laws. 

More particularly, of the canon law there are 


two principal parts, the Decrees and the De- 


crete. ; 
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The Decrees are eccleſiaſtical conſtitutions, made 
by the pope and cardinals, at no man's ſuit. 
Theſe were firſt collected by Jvo, in the year 
1114. And afterwards poliſhed and perfected by 
Gratian, a monk of Bononia, in the year 1149. 
The Decretals are canonical epiſtles written by 
the popes alone, or by the popes and r 


at the inſtance or ſuit of ſome one or more, for 
the ordering and determining of ſome matter in 
controverſy; and have the authority of a law in 
themſelves. 


Of the decretals there are three volumes. The 


firl collected by order of Gregory the ninth, about 


the year 1231. The ſecond by Boniſace the eighth, 
about the year 1298. 


1308. 


Io theſe may be added the Extravagants of 
* 7hn the twenty-ſecond, and of ſome other bi— 


ſhops of Rome, whoſe authors or collectors are 


not known, and are as novel conſtitutions unto the 


reſt. 

So that the popes di th ſame in the (horch. 
which Juſtinian did in the empire; they took or- 

der to have Gratian's decrees publiſhed in the 

manner of the Pandect; the decretal epiſtles, like 


as the Code; the Extravagants in the nature of Juſ- 


tinian's Novels; and that nothing might be want- 
ing, Paul the fourth ordered an Inflitute of the 
canon law to be written by John Lancellot, which 


3 2 was added to the body of the canon law, printed 
at Rome under Gregory the thirteenth. 


There were alſo as many commentators on the 


Þ canon, as on the civil law. 
And thus both the civil and canon laws be⸗ 
came in ſome conſiderable degree received through- 
out all Chriſtendom; affording murual wy and 
-» ornament to each other. 


Por. J. 5 — 


The third made by pope 
Clement the fifth, and from him called the Ce- 
mentines, and publiſhed by him about the year 


And 


is 


CL on 7 


—— 


— 


AR. -ůmMar t.. . 
— — . U — — — 


OE 54 . ͤ e earns Een ESD IEC 


——— — SO 


— äG]§—¹ 0 ts) A) " * 
- 


PREFACE 


And the rule in interpreting them was this: If a 
caſe happened, which was either not at all deter- 
mined in the civil law, or not expreſsly, but doubt- 
fully and obſcurely, and the ſame was plainly and 
clearly delivered in the canon law; the deciſion 
thereof was taken from the canon law: And on 
the contrary, where in the canon law there was 


no direction, or the ſame was ambiguouſly or 
Obſcurely er preſſed; the deciſion ther of was taken 


from the civil law: And if in any caſe the civil and 
canon Jaws did interfere, and were contrary to 


each other; the civil law was to be obſerved in 


the civil law courts, and the canon law in the 


Canon 85 courts; the civil law within the em- 


peror's lominions, A and the canon law within the 
pope's dominions. And in the courts of civil 


law, where a matter of canon law cognizance came 


in queſtion, the ſame was there determined ac- 
cording to the rules of the canon law; and in 
the courts of canon law, where a matter of civil 
law cognizance came in queſtion, the ſame was 
determined accorèing to the rules of the civil 
law. ; 

And particularly, that the canon law in many 

nſtances was received here in England, appear- 
eth clearly from hence; namely, for that very 
many of the decretal epiſtles of the popes are 
directed hither, upon controverlics ariſing in this 
nation. 


Beſides the ſoreign canon law; we have our 


legatine and pr evincial conſtitutions. 


The Lepatine conflituticns were made and -pub- 


liſhed wiihin this realm in the times of Otho, le- 


gate of Gregory the ninth; and of Ozhobon (after- 
wards pope Adrian the fifth), who was legate 
here to Clement the fourth: And theſe are il- 


luſtrated by tle learned | comment of John 4e 


Avon, TY 
Theſe 
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Theſe jegutine conſtitutions did extend equally 


to both provinces; having been made in national 


ſynods or councils, held here by the reſpective le- 


gates. 
_ The provincial conflitutions were made in con- 
vocation in the times of the ſeveral archbiſhops 

of Canterbury from Stephen Laigton to Henry Chr 


cheley; containing the conſtitutions of thoſe two 


archbiſhops, and of theſe ſeveral archbiſhops 
intermediate, to wit, Richard I/etherthed, Eamund 


of Abingdon, Boniface, 7 John Peccham, Robert I in- 
chelſey, Walter Keyno!d, Simon Mepham, John Strat= 


ford, Simon liebe, Simn Langhem, Simon of Sud- 


bury, and Thomas Arundel. Theſe were collected 


and adorned with the learned gloſs of William 


Lindwwooed, official of the court "of Canterbury, 
and afterwards biſhop of St David's in the reign 


of king Henry the fifth. Which conſtitutions, 
altho' made only for the province of Canterbury, 
yet were received alſo by the province of York in 


convocation, in the year 1463. 


There were other conſtitutions of divers pre- 


lates, both before and after : but theſe which 


have been mentioned, having been introduced to 
publick notice by the two learned canoniſts above- 


named, have been principally regarded, 


S this: whole body of the canon law, 
it is enacted by the ſtatute of the 25 Hen. 8 c. 19. 


as followeth : Where divers conſtitutions, ordinances, 


and canons proviucial or ſynodal, which heretofore 
have been enatted, le though not only to be much 
prejudicial to the king's prerogative royal, aud re- 
pugnant to the laws and ſtatutes of this realm, but 
_ alſo over much onerous lo his ige and his fub- 
jetts; the king's bumble and obedient ſubjects, the 
clergy of this realm, have moſt humbly beſought the 


king's highneſs, that the ſaid conſitutions and cons 


may be committed to the examination and judgment 


of is highneſs, and of two and twiity 0) tie 4 5 
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ſubjects, whereof fixteen to be of the clergy of this 
realm, and all the ſaid two and thirty perſons to be 
choſen and appointed by the king's majeſty; and that 
ſuch of the ſuid conſtitutions and canons, as ſhall be 
thought and determined by the ſaid two and thirty 
perſons or the more part of them worthy to be abro- 
gated and annu'led, ſball be abolite and made of no 
value accordingly; and ſuch other of the ſame con- 
fritutions and canons, as by the ſaid two and thirty 
or the more part of them [hall be approved to ſtand 
with the laws of God, and conſonant to the laws of _ 
this realm, ſhall ſtaud in their full ſtrength and 
power, the king's moſt royal aſſent being firſt had 
and obtained to the ſame: And foraſmuch as ſuch 
canons, conſtitutions, and ordinances, as heretofore 
have been made by the clergy of this realm, cannot 
now at the ſeſſion of this preſent parliament, by 
reaſon of the ſhortneſs of time, be viewed examined 
aud determined, by the king's highneſs and two and 
_ tiirty perſons to be cheſen and appointed according 
to the petition of the ſaid clergy in form above re- 
 bearſea; it is therefore enacted, that the king ſhall 
have power to nominate and afſien at his pleaſure 
the ſaid 1590 and thirty perſons of his ſubjefs, whereof 
ſixteen to be of the clergy, and ſixteen to be of the _ 
 temporalty of the upper and nether houſe of the par- 
liainent; and if any of the ſaid two and thirty per- 
ens jo cheſen ſhall happen to die before their full 
delerminalion, then his highnels to nominate others 
jrom lime to time, of the ſaid two houſes of par- 
liament, 19 ſupply the number of the ſaid two and 
_ thirty, and that the ſame two and thirty, by his 
highneſs ſo to be named, ſball have power and au- 
thority to view, ſearch, and examine the ſaid canons, 
conſtitutions, and ordinances provincial and ſynodal 
heretofore made; and ſuch of them as the king's 
mighneſs, and the ſaid two and thirty or the more 
part of them, ſnail deem and adjudze worthy to be 
eontinwed kept and obeyed, ſhall be from thenceforth 
kept oveyed 4 executed in Dis realm, fo thot 


ie 
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the Hug s moſt royal aſſent under his great ſeal be 
firſs had lo the ſame; and the reſidue of the ſaid 


canons, conſtitutions, and ordinances provincial, which 


the king's highneſs and the ſaid two and thirty per- 


Sons or the more part of them ſhall not approve or 


Shall deem and judge worthy to be abolite abrogate 


and made fruſtrate, ſhall from thenceforth be void 


and of none effeft, and never be put in execution 


within this realm: © Provided, that ſuch canons, 


* conſtitutions, ordinances, and ſynodals pro- 


„ vincial, being already made, which will not 
© be contrariant or repugnant to the laws ſta- 


e tutes and cuſtoms of this realm, nor to the 


« damage or hurt of the king's prerogative royal, 
e ſhall now ſtill be uſed and executed, as they 
were afore the making of this act, till ſuch 
ce time as they be viewed, ſearched or other- 
e wiſe ordered and determined by the ſaid two 
e and thirty perſons, or the more part of them, 
« according to the tenor form and effect of. this 
< preſent act. N 


And by the 27 Hen. 8. c. Ic.  Poraſmuch as 


the canons cannet by reaſon of the ſhortneſs of the. 


time be examined during this ſeſſion of parliament ; 


the king ſhall have power to nominate the two and 
thirty perſons, ſixteen of the clergy, and ſixteen of 


the laity, either before or after the diſſolution of the 


parliament; whoſe power 255 continue for three 8 
after the diſſolution. 


And by the 35 Ilen. 8. c. 16. The ſaid power 


was continued to the king during his life, and 
by the ſame ſtatute it was enacted more gene- 
| rally, as follows: “ Until ſuch time as the king 
e and the ſaid two and thirty perſons have ac- 
© compliſhed the effects and contents before re- 
_« hearſed; ſuch canons, conſtitutions, ordinances, 


« ſynodal or provincial, or OTHER ECCLESIAS- 


ce TICAL: "LAWS. or JURISDICTIONS | SPIRITUAL); . 


© as be yet accuſtomed and uſed here in the 


<4 chutch of England, which neceſſarily and con- 
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et venlently are requiſite to be put in ure and exe» 
ce cution for the time, not being repugnant con- 
ce trariant or derogatory to the Jaws or ſtatutes of 
ce the realm, nor to the prerogatives of the regal 
ce. crown of the ſame, or any of them, ſhall be 
ce occupied, exerciſed, and put in ure for the 
« time, within this realm; and that the miniſters, 
« and due executors of them, ſhall not incur any 


cc damage or danger for the due exerciſing of 


« the aforeſaid laws, ſo that by no colour or 
ce pretence of them or any of them, the miniſter 
put in ure any thing prejudicial or contrary to 


« the regal power or laws of the realm : any thing 


5 whatſoever to the contrary of this preſent act 
% notwithitanding.” _ 


But the deſign was not t compleated | in chat king“ $ - 


reign. 


In the reign of king Edward the Gxth, This mat- 5 


ter was again ſet on foot; and by the 3 & 4 Ed. 


6. c. 11. it was enatted, that the king ſhould have 


power for tore years, to a point fixteen of the clergy, 5 


whereof four to be b ters, and fixteen of the tempo- 


ralty, whereof four to be learned in the common law, 


to compile ſuch eccleſiaſtical laws as aforeſaid, not 


being repugnant lo the common law or ſtatutes of this. 
vic Fe 


And hereupon king: Edward the ſixth directed 
a commiſſion to thirty two perſons; and after- 
wards appointed a ſubcommittee of eight per- 
ſons, to prepare the work and make it ready 


for the reſt, that it might be diſpatched with the 


more expedition. Which ſaid eight perſons were 
archbiſhop Cranmer, Dr Goodrich biſhop of Ely, 


Dr Cox the king's almoner, Peter Martyr doctor 


in divinity, William May and Rowland Taylor 
doctors of law, John Lucas and Richard Good- 


rich eſquires; by whom the work was undertaken, 


digeſted, and faſhioned, according to the method 


of the Roman decretals, and called by the name 
of Reforinatio begun ecclefraflicarum ; the ſtyle 


whereof 


1 n 
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whereof was corrected and perfected by Dr Had- 


don and Sir John Cheek. But the king dying 


ſoon after, the ho ha confirmation thereof \ was not 
obtained. 


In the reign of queen Mary, all the aforeſaid 
acts were repealed, by the ſtatute of 1 & 2 P. & 


M. c. 8. And ſo the matter reſted till the firſt 


year of queen Elizabeth, when by the ſtatute of 


1 El. c. 1. the aforeſaid act of the 25 Hen. 8. 


c. 19. was revived, and extended to the queen, 


her heirs, and ſucceſſors (the reſt of the afore- 
mentioned acts ſtill remaining repealed). 


In purſuance of which revival and extenſion, it 


was propoſed in convocation, in the fifth year of 
queen Elizabeth, to move the queen's majeſty 
in that behalf, and afterwards, by the endeavours. 
of archbiſhop Parker, it was ſet on foot in the 

| parliament of the 13 Eliz. and by a leading mem- 
ber recommended to the conſideration of the houſe 


of commons: but after chat, we hear no more 
of: ir. 

So hit by this ſtatute, until foch formation 
as aforeſaid ſhall take effect, the canon law, fo 
far as the ſame was received here before the ſaid 


ſtatutes, and is not contrariant to the common 
law, nor to the ſtatute law, nor to the prerogu- 
tive royal, is recognized and enacted to be in 
force by authority of parliament. Therefore the 


buſineſs upon this head mult be, to inquire firſt 


what is the canon law upon any point; and then 
to find out, how far the fame was received here 
before the ſaid ſtatute; and then to compare the 
fame with the common law, and with the ftatute 
law, and with the law concerning. the king's pre- 
rogative (which is alfo part of the common law): 


4 from thence will come out the genuine law 
of the church. 135 


Under this "Ws concerning the canon law, 
are to be reckoned alſo the conltiti tions and ca- 
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nons made in the convocation of the province of 


Canterbury, in the year 1603 ; and ratified by the 


king, for himſelf, his heirs and ſucceſſors : Which 
were alſo received and paſſed, about two years af- 


ter, in the province of York. 


Concerning the authority of theſe canons, and 


conſequently the power of the convocation to make 


laws (with the royal aſſent and approbation), much 
diſpute hath been made; but th 


e matter ſeemeth _ 
now to be DOT ſettled in the caſe Middleton 


and Croft, M. 10 125 2. In which, lord Hard- 
wicke, then lord chief juſtice of the king” s bench, 


delivered the reſolution of the court to this effect: 
Cc 


One queſtion in this cauſe is, Whether the 
makers of the canons of 1603, had a power to 
bind the laity? They were made by the bi- 
« ſhops and clergy in convocation convened by 
the king's writ, and confirmed by him under 
© the great ſeal; bur the defect objedted to them 
© is, that they were never confirmed by parlia- 
& ment, and for this reaſon, tho' they bind the 
clergy of the realm, yet they cannot bind the 
laity for want of a parliamentary confirmation. 
And ſome of the counſel in their argument 
ſcemed to admit it, by putting the cafe upon 
the foot of the ancient canon law; but as the 
other counſel who argued on that ſide did not 
give it up, it is become neceſſary to examine 
and determine a point of ſo great moment to the 
conſtitution of England, in order to ſettle the 
law thereupon. And on the beſt conſideration 
we have been able to give it, we are all of opi- 
nion, that the canons of 1603, not having been 
confirmed by parliament, do not proprio vigere 
bind the laity; I fay, proprio vigore, by their 
own force and authority; for there are many 
proviſions contained in theſe canons, which are 
declaratory of the ancient uſage and law of the 
church of England, received and allowed here, 
which, in that reſpect, and by virtue of ſuch 
ancient allowance, will vind the laity; but 
3 . that 
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Upon this important queſtion therefore, it is 
© proper for judges to proceed upon ſurer foun- 
“ dations; which are, the general nature and 
fundamental principles of our conſtitution, acts 
of parliament, and reſolutions and judicial opi- 
©« nions in our books; and from theſe to draw our 
- 6: conclubons. „ 5 
No new law can be made to bind the whole 
people of this land, but by the king, with the 
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that is an obligation antecedent to, and not 


ariſing from this body of canons. They who 


look into Spelman's collection, will find much 
matter in the ancient councils, that may ſerve 


for illuſtration and ornament; but as thoſe were 


often mixed aſſemblies, compoſed partly of 
clergy, and partly of laymen ; ſometimes the 
king with his nobility, at other times ſome of 
the commons likewiſe, are mentioned as preſent. 
But whether they had ſuffrages in theſe coun— 


cils or not, and in- what manner they were ſent 


thither, whether by election, or by what other 


kind of conſtitution, is very uncertain and ob- 
ſcure. The like may be ſaid of ſeveral coun- 


cils held in the earlieſt times following the 
coming in of the Norman line; and afterwards 


there is a frequent mixture of the legatine 
authority, which aroſe merely by papal ufurpa- 


advice and conſent of both houſes of parliameny 


and by their united authority, Neither the 


king alone, nor the king with the concurrence 


of any particular number or order of men, ' hath 


this high power. The binding force of theſe 


acts of parliament ariſes from that prerogative, 
which is in the king our ſovereign liege lord; 
from that perſonal right which is inherent in the 


peers and lords of parliament, to bind them- 
ſelves and their heirs and ſucceſſors in their ho- 


« nours and dignities; and from the delegated 
ED 2 = 3 cc power 
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power veſted in the commons as repreſentatives 
of the people; by reaſon of this repreſentation, 
every man is ſaid to be party to, and the con- 
ſent to every ſubject 1s included in, an act of 
parliament. 


© But in canons made in convocation, ind con- 
firmed by the crown only, all theſe requiſites 


are wanting, except the royal aſſent; there is 
no intervention of the peers of the realm, nor 


any repreſentation of the commons. 


It was ſaid indeed by ſome of the contlians 


in this cauſe, that, even in parliament, there is 
not an actual repreſentation of all orders and 


degrees of men, there being more ſubjects who 


a not vote in elections, than who do. But 


that doth not make it ceaſe to be a repreſen- 
tation. It was impoſſible that all could join 


in the elettion; ; and therefore our conſtitution. 
hath fixed it in thoſe, who are poſſeſſed of 
the moſt valuable and fixed fort of property. 
A notion allo was advanced in this argument, 
that the parſon repreſents the pariſh : Bur how 
can that be, when we all know, that the par- 


fon is not elected by them? The writ is to 


ſummon to convocation the whole clergy; and 
the premonition is, that archdeacons and deans 
ſhall come 1n perlon, and the reſt by their re- 
preſentatives. Theſe ſhew plainly, that the 
clergy only are called, and that the proctors are 
choſen to repreſent the clergy only. Hence 


ariſes the diſtinction between canons made in 


ancient councils confirmed by the empire after 
it became chriſtian, and thoſe made here. The 


_ emperor, according to Juſtinian and the Digeſt, 
had a legiſlative power; and when they receiv- 


ed his confirmation, they had their full autho- 
rity. But that is not the caſe here: the crown 
hath not the full Jegiſlative power : and it is 
therefore righchy faid in 2 Salk. 673, that the 


King's conſent to a canon 772 75 ecclefiaftica makes 
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© jt a law to bind the clergy, but not the laity: 
And no one can ſay, that the conſent of the 
© people is included in the royal confirmation. 
_« Another argument is, that by our conſtitution 
te the power of impoſing taxes is co-extenſive with 
the power of making new laws. The parlia- 
« ment lays taxes upon all the people; but the 
_ © clergy never pretended to tax any but them- 
e ſelves. And it feems almoſt an abſurdity to 
e ſay, that when the clergy in convocation cannot 
« charge the laity with one farthing by way of ta“ 
e or impoſition, cannot even create a new fee to 
be paid by them, yet that the clergy ſhould 
« have it in their power to enact new laws, 
for diſobeying which, the laity ſhall incur the 
40 penalty. of excommunication, which is to be 
carried into execution by the loſs of their liber- 
ty, and a diſability to ſue for and diſpoſe of 
ce their perſonal eſtates. This would certainly be 
« to affect the laity in their property in a very |: igh 
« degree; and yet it is admitted, that the clergy 
88 by ſynodical acts cannot charge the property 
« of the Jaity. 

c In all the acts of parliament fins the re- 
* formation, for confirming forms of prayer and 
other eccleſiaſtical conſtitutions, the preambles 
ſhew, that the clergy in convocation were only 
conſidered as the proper aſſembly ro prepare 
and propound them, but not to enact or give 
them their force. It was objected indecd in 
this argument, that the confirmation in parlia- — 

ment did not give being to them as laws, to 

bind the laity ; but was deſigned merely to in- 
Re e force them by the addition of temporal penal- 
Sc ties. But that is not the only reaſon, though 


© jt is one. The true uſe of theſe confirmations 
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N in parliament was, the extenſion of ſuch con- 
8 {i ſtitutions over the laity, who would otherwiſe 
E * not be bound, It hath alſo been ſaid, that at 


'S | 5 - leaft | 


AX 


« giſlature.” 
which had been alleged on both ſides, he con- 
cludes upon the whole, and lays it down as the 
deliberate reſolution of the whole court, that the 
canons of 1603 do not . e bind the 
laity. ; 
2 the aforeſaid caſe, the point was not in quel- 
tion, whether or how far the ſaid canons are obli- 
gatory upon the clergy. It ſeemeth generally to 
| be underſtood, that they are binding in that re- 
ſpect. And it is to be obſerved, that there are 
very many particulars in thoſe canons, which are 
taken from the ancient canon law received here 


PREFACE 
te leaſt they ſhould bind the laity in re eccleſaſ- 


ce tica,—But this proves a great deal too much; 


ce there are many things of an eccleſiaſtical na- 


© ture, which no canon can touch, as the caſe 


of tithes, the degrees of conſanguinity, and 


the operation of adminiſtrations ; and if this 


« argument would hold, they might overturn 


the common law as to the heirſhip of lands, 
and the diviſion of perſonal eſtates; which 
ce would never be endured, for theſe are matters 
„ which have always been regulated by the le- 


2» 


And after conſidering the caſes 


before the ſaid ſtatute of the 2 5 Hen. 8. And 


therefore upon this head, it is to be inquired, 
how much of thoſe canons is agreeable to the an- 


cient canon law, and how much is added of new 
by the convocation of 1603: for in the former 
caſe, the ſame will be obligatory both upon the 


clergy and laity; and in the latter 85 1 the 


clergy only. 


Yet there ſeemeth to be one exception to this 


general rule, and that is, with reſpect to thoſe of- 


ficers of the eccleſiaſtical court which are laymen, 
- "$ regiſters, proctors, and apparitors {and we may 
add allo churchwardens, who are officers attend- 

ant on the courts of viſitation, there to give infor- 
mation of offences); for as to theſe, the temporal 
courts in the achudications which have been 


made, 
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made, do proceed upon a 5 858 that theſe 


canons are in force. But according to the fore- 
going doctrine, the diſtinction muſt de this: That 


the regulation of the officers according to the 


meaſures preſcribed by theſe canons, is not ſo 
much of neceſlity, as of convenience; that the 
canons in theſe reſpects are a good rule to go by, 


but not of peremptory obligation ; ; and therefore 


that the authority which the court exerciſeth over 


its officers according to theſe canons, is not from 
the canons themſelves, but from that power which 
every court hath over its own officers, by the com- 


mon law, by the ancient canon law, and by every 
law; for without this, there could be no courts 
at all, 


II. The 8 law is fo called; becauſe it Hale“; Hin. 


Xxli 


is the common municipal law or rule of juſtice Com. Law. 
throughout the kingdom. For although there are 3 Co. 10 Co. 


| divers particular laws, ſome by cuſtom applied to rc. 
particular places, and ſome to particular cauſes; 


yet that law, which is common to the generality 
of all perſons, things, and cauſes, and hath a fu- 
perintendency over thoſe particular laws that are 
admitted in relation to particular places or mat- 
ters, is the common law of England. 


This is uſually called lex non /cripta; not as if 


all thoſe laws of which it conſiſteth were only oral, 

or communicated from the former ages to the 
latter merely by word; for all thoſe laws have their 
leveral monuments in writing, whereby they are 


transferred from one age to another, and without 
which they would ſoon Joſe all kind of certainty ; 


for as the civil and canon laws have their Canons, 
decrees, and Gecretal determinations in writ! ng, 


ſo thoſe laws of England which are not comprized 


under the title of acts of parliament, are for the 
moſt part extant in records of pleas proceedings 
and Judgments, in books of reports and judicial 

_ deciſions 
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deciſions in tractates of learned mens arguments 
and opinions, preſerved from ancient times, and 
ſtill extant in writing: But they are ſtyled unwritten 
lacos, becauſe their authoritative and original in- 
ſtitutions are not ſet down in writing in that man- 


ner, or with that verbal explicitneſs, that acts of 
parliament are; but they are grown into ule, and 


have acquired their binding power and the force 


of laws, by a long and immemorial ulage, and by 


the ſtrength of cuſtom and reception in this king- 
dom; the matter indeed, and the ſubſtance _ 


thoſe laws, are in writing, but the formal and 


obliging force or power of them grows by long 


uſe and cuſtom. For cuſtom generally received 


in this kingdom, obrains the force of law; and is 
that which gives power ſometimes to the canon 


law, and ſometimes to the civil law, in the re- 


ſpective courts wherein they are in ule; and again, 
controlls both, when they crols other cuſtoms that 


are generally received in the kingdom. 


As to the riſe and original af: this common law, 
it is to be underſtood, that after the decay of the 
Roman empire, this nation was invaded by ſeveral 
different people; each of whom, more or lets, 

introduced their own laws in the places where 


hey ſettled, When the kingdom became united 


under onc monarch, the Gong! laws were col- 
lected and tormed into one general law of the 
realm. 

Alfred, who was the firſt ſole monarch after the 
Saxon heptarchy, about the year 896, collect- 
ed all the laws into one book, and came 


them to be obſerved throughout the whole king— 


dom, which before only affected certain Parts 


| thereof, 


Alter him, Edward !be confeſer; who bene his 
reign in the year 1041, out of the former laws 


Fompol ea a ſyſtem Which he called the common 


lau; 
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torians, 


the frft, ſurnamed Beaucleri, 
| learning, aboliſhed all the evil cuſtoms which his 
brother had introduced, and reſtored the laws of 
Edward the confeſſor, with thoſe amendments. 


eee 
lac; upon which account he is ſtyled by our hiſ- 
the reſtorer of the Engliſh laws. 

Alter wards, William the conqueror, with the ad- 
vice of his council, on conſideration of all the laws 


and cuſtoms, abrogated ſome, and eſtabliſhed 
others; to which he added ſome of his own coun- 
try laws, which he judged molt to conduce to the 
preſervation of the peace. 


William Rufus, his ſon, broke through the an- 
cient laws and cuſtoms which his father had eſta- 
bliſhed, But the conqueror's next ſon, king Henry 


which his father had made by the advice of his 
barons. 


The next ſucceeding kings, in like manner, 


ä confirmed all the aforeſaid laws and cuſtoms, and 
enacted new laws as occaſion required, by the 


advice and conſent of the great council of the 
realm; the original records of which, being loſt, 


they remain Soy now as parts of the common 


law. 
For we have no original or authentie cranſeriprs 


of acts of parliament, ancienter than the reign of 
But undoubredly ſuch 


king Henry the third. 
chere were. And many of thoſe things that we now 


take for common law, were originally acts of Par- 
lament, though now not to be found of record. 


And if in the next age, the ſtatutes made in the 
time of Henry the third and Edward the firſt thoul: 


be loſt, yet even thoſe may poſſibly in future 


times pals for parts of the common law ; auch, 
indeed, by long uſage, and the many reſolu— 
tions grounded upon them, and by their great an— 


tiguity, they ſeem even already to be incorporated 


with the common law: and chat this is ſo, may 
appear, though not by records, tor we have none 


from his eminent 
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ſo ancient, yet by authentic and unqueſtionable 
hiſtory, wherein a man may without much diffi- 


culty find, that many of thoſe matters which are 


now uſed and taken for common law, were enact- 
ed in parliament or great councils before the reign 
of king Henry the third. But yet, thoſe conſti- 
tutions and laws being made before time of me- 
mory, do now obtain, and are taken as part of 
the common law and immemorial cuſtoms of the 


kingdom; and fo they ought now to be eſteemed, 
though in their original chey were acts of parlia- 


ment, 
And this common law hath been commited to 
writing, and delivered down to the preſent times, | 
in the 8 of divers learned men. 

Particularly, the famous and learned Olanvil, 


lord chief juſtice in the reign of king Henry the 


ſecond, wrote a book of the common law, which 


is faid to be the moſt ancient e on that 
ſubject now extant. 


Bracton, who was a judge | in the reign . 11 


Henry the third, wrote a very learned treatiſe of 


the common Tong, towards the latter end of that 


king's reign; which is held in great eſtimation to 
this day. 


| Britton, who, as ſome ſay. was u biſhop of Here- 


reford, or, as others lay, was a judge, (and per- 
haps he might be both, ) in the times of king Henry 
the third, and king Edward the firſt, compoſed a 


Jearned work on the common laws of England, 


which was publiſhed | in the feen your of king Ed- 
ward the firſt. 


The book called Fleta, was written by ſome 
learned lawyer, who being committed to the pri- 


ſon of the Fleet, had leiſure to compile it there, 
and therefore ſtyled it by the name of the Fleet. 


The author thereof is unknown; but it appeareth 
in his book that he lived in the reigns of Eder 
the ſecond and Edward the third, 


And 


Me 


ere, 
eet. 
reth 


And 
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And from theſe, and other books of the com- 
mon law, and from original records and other au— 


thentic monuments, that great lawyer Sir Edward 
Coke, afterwards lord chief juſtice of the king's 


bench, in the reign of king James the firſt, com- 


poſed his four books of inſtitutes, which are de- 


ſervedly eſteemed as moſt valuable e of 
the common law. 


Under this head concerning the common law, 


are to be conſidered alſo Judicial deciſions, or 


determinations in the courts of juſtice. Which, 
altho' by virtue of the laws of this realm they 


bind as a law between the parties thereto, as to 


the particular caſe in queſtion, until reverſed by 
writ of error; yet do not make a law properly 


ſo called (for that only the king and parliament 


can do): yet they have a great weight and au- 
thority in expounding, declaring, and publiſh— 


ing what the law of chis kingdom is; eſpecially 


when ſuch deciſions hold a _confonancy and con- 


gruity with reſolutions and deciſions of former 


times. 

Of theſe Seeing in the temporal courts, 
there are abundant inſtances in the books of re- 
ports: but of caſes adjudged in the eccleſiaſ- 
tical courts, no ec hath been publiſhed ; 


which hath been one cauſe why the law and prac- 


tice of thoſe courts is not ſo generally under- 
ſtood. 


Herevato may be added alſo the Regiſter of 


writs : Which writs, altho' they are not ſtrictly 
law, yet being compiled with the utmoſt caution 


and judgment, by the moſt eminent and expe- 


rienced ſages of the law, are deſervedly elteemed 
as of very great authoriry. 


IV. The STATUTE law is made by the king, 
the lords ſpiritual and temporal, and commons 
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T 
in parliament aſſembled; that is, by the united 
ſuffrages of the whole kingdom, either in per- 
ſon or by repreſentative. And this is that which 


gives unto acts of parliament their ſtrength and 
ſuperiority above all other laws in this kingdom 


whatſoever; by virtue whereoi they controll, 


alter, mitigate, repeal, revive, explain, amend, 
both the common, canon, and civil laws, and 
actually have done ſo in abundance of inſtances. 


Theſe ſtatutes or acts of parliament bear date (as 


was obſerved before) from the reign of king 
Henry the third; and new ſtatutes have been cn. 
acted in every king and queen's reign ſince that 
time, except only during the ſhort reign of king 


Edward the fifth. By which means, in the ſpace 


of upwards of 500 years, they have neceſſarily 
become very mannes and not a little confuſed ; 
ſo that there is need of anot! ier Juſtigian LO reviſe 
and digeſt them. 5 

Under this head, we are allo to 5 
Thirty nine articles of religion, agreed upon in 


Convocation, in the year 1502 : and, | in like man- 


ner, the Rubrich of the book of common pra: 
Which being both of them ellabliſhed by act of 
parliament, are to be eftecmed as part of the 
ſtatute law). 


THESE. are the conſtituent Darts of the E-ne- 
liſh ecclefiallical Jaw, as practiſed and exercited in 
the eccleſiaſtical courts, and in the coun ts Of com. 


mon law. But beſides theſe, there are other courts 
which 1 in many inſtances have concurrent uri! dle— 


tion; and in which indeed moſt eccleiiaſtical 
matters of c onliderable conlequeneeare now uſually 
determined, namely, the courts of equity, in the 


exchequer, and in the chancery, Jn theſe ate 


cognizable matters of tithes and moGus's for the 
ſame, caules matrinionla! and tettamcntary and 
Othe 


FP EI 
other things relative thereunto, as appointing of 
guardians, ordering executors and adminiſtrators, 


ral: ing care of the intereſts of infants, payment 
of debts and legacies, and many other ſuch like. 

And in theſe courts the determinations are made 
according to the rules of equity and good con- 
ſcience; and more eſpecially they take cognizance 


in caſes where no proviſion, or not ſufficient pro- 
viſion, is made by the ordinary courie of law ; 


and ſometimes they will mitigate the rigour of. 


the common law, where by circumſtances there 


5 happens to be a peculiar hardſhip or inconvenience 
in the particular caſe in queſtion ; but, ordinarily. 


they will not determine againſt the known and 
eſtabliſhed maxims of the common law, much leſs 
relieve againſt an at of parliament, for that can- 


not be altered but by the fame authority which 


eitabliſhed 1 it. 


As to what 1 is Aelipere concerning the thirty 
nine © articles: above, it is to be obſerved, thi: 
what is alledged "2 thence in the following 


book is inferted, not as matter of doctrine, bur 
as matter of law; points of doctrine being loreign 


fo the author” 8 whols deſign. 


In ie manner in delivering matters of law, 
che author takerh not upon him to cenſure or ap- 
urove this or that regulation or eſtabliſhment ; it 
being his province to inquire, not what the law 
ought to be, but what it is: and he hopeth thar 
the few obſervations which will occur, will ap— 
bear not to be (trained or impertinent JeduCtions, 
Mut naturally reſulting from the undeniable evi- 
dence of facts, 


i 1 happeneth, that the ſame Jaw fall- 
eth in under different titles. In which caſe, that 
5 each 
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each title may be as it were 4 compact treatiſe 
within it ſelf, it is judged proper to inſert that 
law under thoſe ſeveral titles: feperition in ſuch 
caſe being more eligible, than referring the reader 
to other parts of the book; : as it is better to ſhew 
a man the way, than to ſend him elſewhere for in- 


: formation. 


In citing authorities, the author hath deemed 
it indiſpenſable, to attribute to every man what 1s 


his own; having often obſerved, not without ſome 


degree of indignation, authors of great name 


borrowing from others without acknowledging the 
debt. Therefore he alledgeth his vouchers upon 
all occaſions, of what credit ſoever they may be; 

endeavouring at the fame time, not to lay more 


burden upon any one than he can very well bear ; 
but proportioning his authorities according to the 
difficulty and importance of the points to be diſ- 


cuſſed; not vouching authors of leſs eminent diſ- 


tinction, for poſitions of very great moment; nar 


thinking itneedtul to multiply authorities in points 
not controverted, where the firſt author hath de- 


livered the law, and others only have copied aſcer 
him. „ 


A work compoſed of ſuch a variety of mate- 
rials, cannot in any reſpect be ſatisſactory, with- 
out ſearching the foundations; conſequently, it 


hath been een to repreſent not only the 
law, but the hiſtory of that law, in its ſeveral 


gradations, from its firſt beginning under the 
Chriſtian emperors till its arrival in England; 

from thence, during the Daniſh and Saxon pe- 
riods to the Norman conqueſt ; from the Norman 
© conqueſt, to the reformation ; and from the re- 
formation to the preſent time, 


[In 
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Fin like manner it might be curious, and withal 
not dificult to any perſon well ſkilled in ecclefiaſ- 
tical hiſtory, to trace out the ſeveral peculiar doc- 
trines (not to be found in the holy ſcriptures) 


which are or have been profeſſed from time to 


time by different ſects and denominations of 


Chriſtians. ] 


It is to be lamented, that amongſt the proſeſ- 


ſors of the civil and canon law on the one hand, 


and of the common law en the other, ſo little of 


candour 1 is to be found; inaſmuch that it may be 
laid down as one good general rule of interpreta- 


tion, that what a common lawyer voucheth for 


the church, and a canonilt or civilian voucheth 


againſt it, is for that very reaſon of ſo much the 


greater authority. 


Contrary ; J daments, according to the different 


meaſures of right in the ſeveral courts, are ano- 


ther cauſe of regret, And not ſeldom the deter- 


minations in the ſame court have been various. 
For tho' truth is ſtill the ſame, yet the appre- 
henſions of men concerning it are different. And 


this muſt unavoidably, ſo far, be the Parent of 
uncertainty. 


One thing further is to be noted, that in all 
the books of this kind there is a diſtaſteful in- 


termixture of Latin and Engliſh throughout; 
occaſioned by the Roman civil and canon laws 
(and in conformity thereunto, our own provincial 


and legatine conſtitutions) being written -1n the 
Latin tongue: Theſe the author hath taken the * 


berry to exhibit in an Engliſh literal tranſla- 
tion; judging it no more reaſonable to preſerve 


in theſe the Latin diction, than in reciting the an- 
cient ſtatutes and authorities of the common law 
to preſerve the original French. 


3 Abbot. 
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Abbot. 


BB OT is a word of oriental extraction, from 
the Syriac Aba, father; as that, from the Hebrew 
_ Ab, of the ſame ſignification : : and, if we may aſ- 
cend ſtill higher, that word it ſelf (as many others which 


occur in that language) proceedeth from the voice of na- 


ture; being one of the moſt obvious ſounds, to e 

one of the firſt and moſt obvious ideas. 

Ihe general Jaw concerning abbies and other religious 
houſes, i is inſerted under the title Ponaſteriks. 


B E Y A N C E, from the french bayer, to expect, 


is that which is in expectation, remembrance, and 
intendment of law. By a principle of law, in every land 


Y there i is a fee ſimple in ſome body, or elſe it is in abeyance ; 


that is, though for the preſent it be in no man, yet it is in 
expectancy belonging to him thatis next to enjoy the land, 


In. 342. 


Thus if a man be patron of a church, and oreſenteth a 
clerk to the ſame ; the fee of the lands and tenements 
pertaining to the rectory is in the parſon: but if the par- 
ſon die, and the church becometh void, then is the fee in 
abeyance, until there be a new parſon preſented, admitted, 
and inducted. For the frank tenement of the glebe of a 


parſonage, during the time the parſonage is void, is in no 


man; but in abeyance or expectation, belonging to him 
who is next to en joy it. Terms of the law. 


Acceſſion day, See Holipaps, 


| Vol. I. | | B I | Acolyth; 


ho may be. 


Acolyth. 


C O L * T H, | acolythus, ex vboc, in our old engliſh | 
called a colet, was an inferior church ſervant, who 

next under the ſubdeacon waited on the prieſts and dea- 
cons, and performed the meaner offices of lighting the 

candles, carrying the bread and wine, and paying other 
ſervile attendance. Kennet's Paroch. Antig. Olen. v. 


Acolyth. 


Adminiſtration. 


\H E adminiſtration of inteſtates effects, being con- 
nected in many particulars with the law concerning 


laft wills and teſtaments; the whole is treated of together 
under the title Wills, 


Admiſtion. See Benefice, 
Adultery. See Lewdnels. 


Advocare. 


IND W 00D ſays, that is the civil law none 
could be advocate, but he who had ſtudied for 


five years. Lind. (Edit. Oxon.) 76. 


But this is mitigated, by a conſtitution of archbiſhop 
Peckham, to three years: By which it is injoined, that 
none ſhall be permitted to exerciſe the office of advocate, 
unleſs he ſhall have been for three years at leaſt a diligent 


| hearer of the canon and civil law. And he ſhall give 
proof of this by his own oath, if the fame ſhall not appear 
by proper teſtimony, « or by the notoriety of the fact. 


Lind. 75. | 
Generally, by the uſage and is of be and 
other countries at this day, a perſon may be admitted to 


this office, who has taken a doctor of laws degree. er 


Pape. K. (20 Edit. ) 54. B 
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Advocate. 


By the ſtatute of the 3 J. c. 5. No recuſant convit 


{hall plactile in the civil ow as advocate. /. 8. 
2. By the ſeveral ſtamp acts; every admiſſion of any Admiſſion. 


perſon to the office of e ſhall be upon a treble 


40s. ſtamp. ö 
| 3. Otho. He who defireth to be promoted to the office Oath, 


of advocate generally, ſhall make oath before the dioceſan 


where he was born or doth inhabit, that in the cauſes 


which he ſhall undertake he will perform the part of a 
faithful patron, not to pervert or delay juſtice to the ad- 
verſe party, but by defending the cauſe of his client by 


law and reaſon. Alſo in matrimonial cauſes and elections 


he ſhall not be admitted to plead, unleſs he will take the 
like oath particularly therein; nor in other cauſes be- 
fore an eccleſiaſtical judge ſhall he be admitted for a longer 
ſpace than three terms without ſuch oath, unleſs it be in 
behalf of his own church, or for his Jord, or known friend, 
or for a poor man, a ſtranger, or perſon in miſery. And 
all who ſhall act contrary hereunto, ſhall be ipſo facto ſuf- 


pended from their office until they ſhall make com- 


petent ſatisfaction, and ſhall be otherwiſe duly puniſn- 
ed upon conviction of their offence, Athon. (Edit. 
Oxon.) 70. ; 


And by a ciaitntivn of Othobon : No perſon ſhall be 


| admitted to be advocate in any cauſe, unleſs he ſhall firſt 


produce a certificate of the ſaid oath being made from the 
dioceſan before whom. he was ſworn, or ſhall take ſuch 


| oath again, Athon, 123. 
4. Can. 1 30. For the furtherance and Wera of W His office in ge · 


ing, and the advancement of civil and canon law; it is neal. 
ordained, that no proctor exerciſing in any of the arch- 
biſhop's courts, ſhall entertain any cauſe whatſoever, and 


| keep and retain the ſame for two court days, without the 


counſel and advice of an advocate, under pain of a year's 


| ſuſpenſion from his practice: neither ſhall the judge have 


power to releaſe or mitigate the ſaid penalty, without ex- 


preſs mandate and authority from the archbiſhop. 


And by Can. 131. No judge in any of the laid courts 


| ſhall admit any libel or any other matter, without the ad- 


vice of an advocate admitted to practice in the ſame court, 
or without his ſubſcription; neither ſhall any proctor 


conclude any cauſe depending, without the knowledge of 
| the advocate retained and fee'd in the cauſe: which if an 


proctor ſhall do or procure to be done, or ſhall by any 
colour whatſoever defraud the advocate of his duty or fee, 


or Tam be negligent in repairing to the advocate and re- 
-2- quiring 


In cafe of inhi- 


I uborning wit- 


Foundation of 
the right of ad- 


Advocate. 

quiring his advice what courſe is to be taken in the cauſe; 
he ſhall be ſuſpended from all practice for the ſpace of ſix 
months, without hope of being thereunto reſtored before 
the ſaid term be fully compleat. 
5. Can. 96. No inhibition ſhall be granted out of the 
archbiſhop's court, at the inſtance of any party, unleſs it 
be ſubſcribed by an advocate praCtifing in the ſaid court; 
which the ſaid advocate ſhall do freely, not taking any 
fee for the ſame, except the party proſecuting the ſuit do 
voluntarily beſtow ſome gratuity upon him for his counſel 
and advice in the ſaid cauſe : The like courſe ſhall be uſed 
in granting forth any inhibition at the inſtance of any 
party by the biſhop or his chancellor againſt the archdea- 
con, or any other perſon exerciſing eccleſiaſtical juriſdic- 
tion. And if in the court or conſiſtory of any biſhop 
there be no advocate at all; then ſhall the ſubſcription of 
a proctor practiſing in the ſame court, be held ſufficient, 

6. Otho, All advocates ſhall take care that they do not 
U witneſſes by themſelves or by any other, or inſtruct 
the parties either to ſuggeſt what is falſe or ſuppreſs the 
truth. And all who ſhall act contrary hereunto, ſhall be 
ipſo facto ſuſpended from their office until they ſhall make 
competent ſatisfaCtion, and ſhall be otherwiſe way puniſh- 
ed upon convidine of their offence. ibn. 7 


23 
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Advowlon. 

1. HE right of adrowſon, or of preſenting a clerk to 

the biſhop, as often as a church becomes vacant, 
was firſt gained by ſuch as were founders, benefactors, or 
maintainers of the church ; either by reaſon of the foun- 
dation, as where the anceſtor was founder of the church; 
or by donation, where he endowed the church; or by 
reaſon of the ground, as where a gave the ſoil whereupon 
the church was built. 1 Inſt. 1 | 
For although the nomination of fit perſons to officiate 
throughout the dioceſe was originally in the biſhop, and 
in no other, yet when lords of manors were willing to 
build churches, and to endow them with manſe and glebe, 
for the accommodation of fixed and reſiding miniſters, the 
biſhops on their part (for the encouragement of ſuch 
pious undertakings) were content to let thoſe lords bave 


the nomination of perſons to the churches ſo built and a 
dowe 


manor were alſo annexed to the St: 


ed or aliened together with the ad vowſon: 


Advowſon. 


dowed by them; with reſervation to themſelves of an 
intire right to judge of the fitneſs of the perſons fo nomi- 
nated, And what was the practice, became in proceſs of 
time the law of the church. Gib. (2d Edit.) 756. 
They were called advocati and patron, becauſe they 
were bound to protect and defend the rights of the church, 
and their clerks, from oppreſſion and violence. Gitf. 


757. 


A; The right of nominating, which at firſt was an- = aps. 
nexed to the perſon building or endowing the church, be- Pendant. 


came by degrees appendant to the manor in which it was 


built. For the endowment was ſuppoſed to be parcel of 
the manor, and the church was built by ſuch lord for the 


uſe of the inhabitants of this manor ; and the tithes of the 
Upon all which 
accounts it was moſt natural for the right of advowſon 
(which was now become hereditary) to paſs with the ma- 
nor, or with ſuch part of it, as might at any time be grant- 
to which 
(whether to the whole, or part) it is therefore ſaid to be 
appendant; that is, to the demeſnes, which are of perpe- 


= tual ſubſiſtence, but not to rents or ſervices, which (tho? 


parcel of the manor) may be extinguiſhed, and cannot 


therefore ſupport ſuch be rant a Gibf. 757. MWaiſ. 
©, 


if hs that is ſailed of a manor, to which an advowſon 


is appendant, grants one or two acres of the manor, to- 


gether with the advowſon ; the advowſon is appendant to 
ſuch acre: eſpecially after the grantee hath preſented, 
Watſ. c. | 

But chin feoffment of the acre with the advowſon ought. 
to be by deed, to make the advowſon appendant; and 


the acre of land and the advowſon ought to be granted by 


the ſame clauſe in the deed : fer if one having a manor 
with an advowſon appendant, grant an acre parcel of the 
ſaid manor, and by another clauſe in the ſame deed grants 


the advowſon; the advowſon in ſuch caſe ſhall not paſs 


as appendant to the acre: but if the grant had been of the 


intire manor, the advowſon would paſs as appendant. So 


if an huſband ſeiſed in right of his wife of a manor to 
which an advowſon is appendant, doth alien the manor | 
by acres to divers perſons, ſaving one acre; the advowſon 
ſhall be appendant to that acre, Or if a leſſee for life of 
4 manor to which an advowſon belongs, alien one acre, 
with the advowſon e the advowſon is ny 
appendant to that acre, Hatſ. c. 7. 

pf 3 a An 


Adee in : 
caſtle, or the like, may be ſevered from It; and being ſe- 


vered, is become an advowſon in groſs. And this may 
be effected divers ways: As, 1. If a manor or other thing 
to which it is appendant is granted, and the advowſon 


groſs. 


Advowſon, 
An advowſon of a vicarage may be append ant to a par- 
ſonage, as being derived and endowed out of the ſame; 


Upon which account it is, that if a parſon be patron of a 
vicarage, and doth leaſe the parſonage to another, the 


patronage of the vicarage ſhall paſs as incident thereunto, 


And upon the ſame account, the rector of common right 


is ever eſteemed patron of the vicarage, tho' by ſome or- 


dinance or compoſition or by the kitg's grant it may be 


appointed and ſettled otherwiſe. And ſo may even an 


 advowſon of a vicarage be appendant unto other things, 
as to a manor, by reſervation upon the appropriation, be- 
cauſe the advowſon of a rectory was appendant there- 
unto; as alſo by the grant of the parſon, before the time 

of memory. And in this caſe, altho' the act of appropri- 
ation be not extant, yet the uſe of preſenting time out 
of mind is a ſufficient evidence of the Ny to the 
as contrary to the common right. Valſ. e. 7 


. The right of advowſon, tho e to a e 


excepted, 2. If the advowſon is granted alone, without 


the thing to which it was appendant. 3. If an ad vow- 
ſon appendant is preſented to by the Patrons. as an advow- 


ſon in groſs. Gi. 757. 


© 


A diſappendancy may be alſo temporary; 'F | that i is, the 


appendancy, tho' turned into groſs, may return: As, I. 
If the advowſon is excepted in a leaſe of a manor for life; 


during the leaſe it is in groſs; but when the leaſe ex- 
pires, it is appendant again: 2. If the advowſon is granted 
for life, and another enfeoffed of the manor with the 


appurtenances; in ſuch caſe the reverſion of the advow- 


ſon paſſeth, and at the expiration of the grant, it ſhall be 


appendant: 3. If che advowſon is allotted to one co— 
parcener, and the manor to another, and ſhe who had the 
ad vowſon dies without iſſue, it is appendant again,: And 
lo, if the demeſnes are allotted to the one, and the ſer- 
vices to the other, the advowſon becomes in groſs; but if 
the one die without iſſue, and the manor deſcend to her 
who had the ſcrvices, the advowion becomes appendant, 


as It was before: 4. If tenant in tail aliens ſome part of the 
manor with the advowſon, and the alienee grants the ad- 


vowlon to a firanger; or if a common perſon hath an 


advowſon appendant, and a ſtranger preſents his clerk, 


Whois in by fix months; in both thele caſes, the advow- 


ſon 


— Us * 


Advowſon. 


ſon is made diſappendant; but yet, if in the firſt caſe the 


land aliened is recovered by tenant in tail, and in the 
ſecond caſe the rightful patron recovers, the appendancy 


returns: 5. Where an advowſon is appendant to a ma- 
nor, and the owner mortgages the manor in fee, except- 


ing the advowſon, by this means it is become in groſs; 


but if the money be paid punctually at the day, then it is 
become appendant again, and if it is paid after the day, 


it is appendant in reputation, and may paſs by the name 


of an advowſon appendant, in a grant or other convey- 
ance, tho' in reality the appendancy is deſtroyed; for if it 
is ſevered one inſtant from the manor by the act of the 


party, it is then in groſs, and not appendant : 6. So where 
the owner of a manor, to which an advowſon was ap- 
pendant, accepts a fine of the advowſon, with a grant and 
render back of every ſecond turn; now, for ſuch turn 


the advowſon is in groſs, but for other turns the appen- 
dancy ſtill continues: But if a man levy a fine of the ad- 


vowlon, and accepts a grant and render, the appendancy 


is quite gone, becauſe there was an inſtant of time, in 
which it became ſevered: 7. So where there are two co- 


parceners of a manor to which an advowſon is appendant, 
and they make partition of the manor, without taking 
notice of the advowſon ; at every other turn it is ſtil] ap- 


pendant: But if there had been any expreſs exception of 
the advowſon, it would then be in groſs. Gibſ. 757. 


But in the caſe of the king, by the ſtatute of Prero- 
gativa regis, 17 Ed. 2. c. 15. When the king giveth or 
granteth land or a manor with the appurtenances z without be 
make expreſs mention in his deed or writing of advowſons of 
churches when they fall, belonging to ſuch manor or land, at 
this day the king reſerveth to himſelf ſuch advowſons, albeit that 
among other perſons it hath been obſerved otherwiſe. 


Giveth or granteth] But when he reſtoreth, as in caſe of 


the reſtitution of a biſhop's temporalties ; then advowſons 


pats without expreſs mention, or ny words e 
thereto. 10 Co. 64. 


Without he make expreſs mention] Either by name, or with 
1h appurtenances, or as fully and perfectly, or in as ample 


manner and form, or the like; which have been adjudged 


equivalent to an expreſs mention: becauſe the grantee 
may inquire what the appurtenances were, and in what 
manner and form it was held; and foraſmuch as the un- 
certainty may be reduced to a certainty by inquiry or Cir- 

cumſtance, the grant is good. 10 Co. bs 


B 4 5 Other 


Advowſon. 


Other perſons] The law, in the caſe of a common per- 


ſon, is thus ſet down by Rolle, out of the ancient books: 


If a man ſeiſed of a manor to which an advowſon is ap- 


pendant, aliens that manor, without ſaying with the ap- 


— purtenances (and much more without naming the advow- 


Advowſon only 
R truit. y 


ſon) yet the advowſon ſhall paſs; for it is | parcel of the 
manor. 2 Koll's Abr. 60. 
4. The right or property which a patron hath in an 


advowſon, will not warrant a plea (as it 1s in temporal 


property) that he is ſeiſed in his demeſne as of fee; but 
only, ſeiſed in fee. The reaſon of which is, becauſe that 


Inheritance ſavouring not de domo, cannot either ſerve for 


the ſuſtentation of him and his houſhold, nor can any 
thing be received for the ſame, for defraying of charges. 


And in the caſe of 7% London and the church of South- 


ell, where the words of the leaſe were, commodities, 


emoluments, profits, and advantages, to the prebend be- 


longing ; it was adjudged that the advowſon could not 


paſs by the ſaid words, becauſe all of them implied things 


gainful; which (as was added) is contrary to the nature 
of an advowſon, regularly. 1 III. 17. 


And hereby it appeareth, how the common low doth 


deteſt ſimony, and all corrupt bargains for preſentations 


to any benefice ; but that a fit perſon, for the diſcharge of 
the cure, ſhould be preſented freely without expectation of 
any thing. Nay ſo cautious is the common law in this 


point that the plaintiff in a quare impedit could recover no 


: damages for the loſs of his preſentation, until the ſtatute 


of the 13 Ed. I. c. 5. And that is the reaſon that guar- 


dian in ſocage ſhall not preſent to an advowſon, becauſe 


he can take nothing for it, and by conſequence he can- 


not account for it; and by the law he can meddle with 


nothing that he cannot account for. 1 nfl, 17. 
Which ſaid doctrine, and the plain tendency thereof, 


are exaCtly agreeable, not only to the nature of advow- 


ſons, which are merely a truſt veſted in the hands of pz- 


_ trons by conſent of the biſhop, for the good of the church 
and religion; but alſo to the expreſs letter of the canon 


law, tne rule of which is, that the right of patronage, 
being annexed to the ſpiritualty, cannot be bought or 
ſold, 8o that the notion and practice of making merchan- 
diſe of advowſons and next avoidances, is not eaſily re- 


conciled, either to the laws of the church, or to the an- 
cient laws of the land, or to the nature of advowſons, 
conſidered as truſts for the benefit of mens ſouls, Nor 
_ Goth it follow, either from the patron” s being now veſted 
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Advowſon; 9 
with that right by the common law, or from its being | 
annexed to a temporal inheritance, that it is itſelf a tem- 


oral inheritance, or ought (legally ſpeaking) to be con- . 
ſidered otherwiſe than as a ſpiritual truſt ; ſince it is cer= i 
tain, that the foundation of the right was the conlent of 9 
the biſhop; and as to what is called appendancy, it il 
2mounteth to no more than this, that a truſt of a ſpiritual fi 


nature, and for ſpiritual ends, ſhall reſt in the ſame per- 
ſon to whom the temporal inheritance doth belong, For 
the ſeparation of advowſons from the manors, "and the 
rants of next avoidances and the like, were ſteps taken 
afterwards, and what undoubtedly were never thought of 
by the biſhop upon the firſt conceſſion; who had nothing 
in his eye but the encouragement of ſuch pious founda- 
tions, and a reaſonable reſpect to the founder (who was 
ſuppoſed to dwell there) in the nomination of ſuch a 
clerk as might be acceptable to himſelf ; under the re- 
ruin of being admitted or not aomities by the bi Mop. 
The equity of which union of the advowſon to the 
manor, ſeems to be the foundation of that mexim of the 
canon law, jus patronatus tranſit cum univer/ſitate niſi ſpe- 
cialiter excipiatur; and of the common law, that the ad- 
vowſon paſſeth with the manor of courſe, without an 
expreſs words to convey it; for tho” it be otherwiſe in the 
caſe of the king, yet that is upon the foot of the ſtatute 
of Preregativa regis, and not of the common law. G1 /. 
58. 
f To this purpoſe it is material, that the canon _ ex- 
preſsly forbad the obtaining and procuring of next pre- 
ſentations; as we find in a decretal epiſtle of pope Alex- 
ander the third to the biſhop of Exeter; upon which, the 
rule of the law is, that he who purchaſeth an advowſon 
ought to be deprived thereof. Gibſ. 758. 
5. Advowſon being an inheritance incorporeal, and not Hou erantable. 
lying in manual occupation, cannot paſs by livery ; but 
may be granted by deed, or by will, either for the in- 
heritance, or for the right of one or more turns, or for 
as many as ſhall happen within a time limited. But this 
general rule with regard to advowſons in groſs, next 
avoidances, and the like, is to be underſtood with two 
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limitations: 

(I.) That it extends not to eccleſiaſtical perſons of any 1 
kind or degree, who are ſeiſed of advowſons in the right | 2 
of their churches ; 3 Nor to maſters and iellows of colleges, 1 

20 i 
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Advowſon., 


nor to guardians of hoſpitals, who are ſeiſed in right of 
their houſes: all theſe being reſtrained (the biſhops by 
the 1 El. c. 19. and the reſt by the 13 El. c. 10.) from 
making any grants but of things corporeal, of which a 


rent or annual profit may be reſerved; and of that ſort, 


advowſons and next avoidances, which are incorporeal 
and lie in grant, cannot be. And therefore ſuch grants, 


bowever confirmed, are void againſt the ſucceſſor; tho 
they have been adjudged to be good againſt the grantors 


(as biſhop, dean, maſter, or guardian) during their own 
times. 


(2) Where the right of granting is abſolute and indiſ- 


putable; yet a grant cannot be made by a common per- 
| ſon, whilſt the church is void, fo as to be intitled there- 
by to ſuch void turn, For however the avoidance that 
ſhall happen next after, or the inheritance of the ad- 


vowſon, may be granted when the church is void; the 


void turn itſelf (being a mere ſpiritual thing, and an- 


nexed to the perſon of the patron) is not grantable: It 
is then (as the law books ſpeak) a thing in power and 
authority, a thing in action and effect; the execution of 
the advowſon, and not the advow/-n. This i is the doctrine 
and language of all the books; which alſo ſay, that if two 
have a grant of the next avoidance. and one releaſeth all 


Tight and title to the other. while the church is void; 


ſuch releaſe for the ſame reaſon is void. But all this is 


to be underſtood of common perſons only, and not of the 
king ; whoſe grant of a void turn hath been adjudged to 
de good. Gibſ. 758. Walſ. c. 10. 


And with reſpect to clergymen in particular, it is enacted 
by the 12 An. f. 2. c. 12. as follows: IWhereas ſome of 
the clergy have procured preſer ments for themſelves, by buying 


eccleſiaſtical livings, and others have been thereby diſcouraged ; 


it is enadted, that if any perſon ſpball for any ſum of money 
reward gift profit or advantage directiy or indirecitly, or for or 


by reaſon of any promiſe agreement grant bond covenant or other 


aſſurance of or for any ſum of money reward gift profit or he- 
nefit whatſoever direflly or indirettly, in his own name or in 


the name of any other perſin, take procure or accept the next 


avoidance of or preſentation to any benefice with cure of fouls 


dignity prebend or living eccleſiaſtical, and ſhall be preſented oi 
collated thereupon ; every ſuch preſentation or collation, and 
every admiſſion inſtitution inveſtiture and induction upon the 


ſame, ſhall be utterly void fruſtrate and of no effect in law, 
and ſuch agreement ſhail be deemed a ſimoniacal contract; and 


it. ſhall be lawful fr the queen her heirs and ſucceſſors, to pre” 
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Advowſon, 
ſent or collate unto, or give or beſtow every ſuch benefice dig- 
nity prebend and living eccleſiaſtical for that one time or turn 


11 


only ; and the perſon ſo corruptly taking procuring or accepting 


any ſuch benefice dignity prebend or living, ſhall thereupon and 
from thenceforth be adjudged a diſabled perſon in law to have 
and enjoy the ſame, and ſhall alſo be ſubject to any puniſhment 
pain or penalty limited preſcribed or infiifted by the laws ec- 
cleſiaſtical, in like manner as if ſuch corrupt agreement had been 


made after ſuch benefice dignity prebend or living eccleſiaſtical 


had become vacant ; any law or ſtatute to the contrary in any 


wiſe notwithſtanding. e . 

But this act being only reſtrictive upon clergymen, all 
other perſons continue to purchaſe next avoidances as the 
did before, and preſent thereunto as they think proper. 

6. As to advowlons in groſs, there cannot be any de- 
ſcent thereof from the brother to the ſiſter of the intire 
blood, but the ſame ſhall deſcend to the brother of the 
half blood, unleſs the firſt had preſented to it in his life 
time, and then it ſhall deſcend to the ſiſter, ſhe being the 
next heir of the intire blood. Pat}. c. 8. 5 
So if one be ſeiſed of an advowſon in fee, and the 
church doth become void, the void turn is a chattel ; 
and if the patron dieth before he doth preſent, the avoid- 


\ 


| But if the incumbent of a church be alſo ſeiſed in fee 
of the advowſon of the ſame church, and die; his heir, 


of the anceſtor, and by his death the church is become 
void, ſo that the avoidance may be ſaid in this caſe to 


How inherited 


from the anceſ- 


tore 


ance doth not go to his heir, but to his executor. Wai. 


and not his executors, ſhall preſent : for altho' the ad- 
vowſon doth not deſcend to the heir till after the death 


be ſevered from the ad vowſon before it deſcend to the heir, 
and veſted in the executor ; yet both the avoidance and 
deſcent to the heir happening at the ſame inſtant, the title 
of the heir ſhall be preferred as the more ancient and 


JJ 8 
7. By laſt will and teſtament, the right of preſenting 
to the next avoidance, or the inheritance of an advowſon, 


may be deviſed to any perſon; and if ſuch deviſe be made 


May be deviſed 
by will 


by the incumbent of the church, the inheritance of the 
advowfon being in him, it is good, tho' he die incum- 
bent; for altho' the teſtament hath no effect but by the 
death of the teſtator, yet it hath an inception in his life 


time. And ſo it is, tho' he appoint by his will who ſhall 


be preſented by the executors, or that one executor ſhall. 


preſent 
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A dvowſon in 
coparceners, 
jointenants, 


Common. 


and tenants | | „ 
common, Admit any of their clerks, and if the fix months paſs, then 


5 bring a quare impedit againſt him, and remove his clerk, 
and lo the hens: ſhall be a diſturber. Dr. & St. b. 2. 
. JO 


Heirs have preſented; and then the eldeſt fiſter ſhall begin 
again. And this is called a preſenting by turn; and it 
| holdeth alway between coparceners of an advowſon, ex- 
cept they agree to preſent together, or that they agree by Þ* 
_ compoſition to preſent in ſome other manner; and if they Þ 
do ſo, the agreement muſt ſtand, But if after the death 


ſiſter preſenteth together with another of the ſiſters, and 
in that caſe the ordinary is not bound to receive any of 


their clerks, but may ſuffer the church to lapſe: for he 
hall not be bound to receive the clerk of the def ſiſter, 


. e e. 


ment, the church is not properly ſaid to be litigious, fo 
that the ordinary ſhall be bound at his peril to direct a 


_ heth, where two preſent by ſeveral] titles: but theſe pa- 


Advowſon. 


preſent the other, or doth deviſe that his executors ſhall 
grant the advowſon to ſuch a man. Fat}. c. 10. 

But by a general deviſe of lands, an advowſon in pros 
will not paſs; but by the words tenements and hereditaments 
it will, for an advowſon is an hereditament. 3 Athyns, 
460. | 
8. Where there are divers patrons, and they vary in 
their preſentment; if they be jointenants, or tenants in 
common of the patronage, the ordinary is not bound to 


he may preſent by the lapſe; but he may not preſent ' 
within the ſix months, for if he do, they may agree and 


And by the canon Jaw, where divers did preſent, being 
either coparceners, jointenants, or tenants in common, 
the biſhop, if he pleaſed, might judge of the fitneſs of the 
clerks, and chuſe which of them he would. Gi. 765. 


But by the common law, if the patrons have the pa- 


tronage by deſcent, as coparceners ; then is the ordinary 
bound to admit the clerk of the eldeſt ſiſter; for the eldeſt 


ſhall have the preference in the Jaw, if ſhe will; and then 


at the next avoidance, the next ſiſter ſhall preſent, and ſo 


by turns one ſiſter after another, till all the ſiſters or their ET 


of the common anceſtor the church voideth, and the eldeſt 


the other ſiſters every one in their own name or together ; 


but where ſhe preſenteth in her own name, I 225 180. 


And in this caſe, where the patrons vary in preſent- 


writ to inquire of the right of patronage, for that writ 


trons b Preſent all ! in One title, and therefore the ordinary 
| nay 


Advowion. 


way ſuffer it to paſs, if he will, into the lapſe, Dr. S 
St. b. 2. C. 30. 

And the privilege of the elder ſiſter to preſent firſt in 
turn, goes to her aſſignee: As in the caſe of Buller and 


the biſhop of Exeter, Dec. 12. 1749. The eſtate of an 


adyowſon deſcended to two daughters as parceners. The 
church became vacant twice in their time, and both joined 


in preſentation. Theelder marries, ſettles her own eſtate 


in the common way, and dies. The other daughter, be— 
fore it became vacant again, marries and makes a ſettle = 
ment of her part. A vacancy happening, Buller the huſ- 
band of the elder, intitled to her eſtate as tenant by courte- 
ſy, or under the ſettlement, claims as in her turn, and pre- 


ſents. But the biſhop objects thereto, becauſe the younger 


ſiſter and her huſband, claiming an equal right to preſent- 


ation as tenants in common, did not join. So that there 


being a litigation, he was willing to admit the perſon ap— 
pearing to have right in courts of law, By Mr. Baron 
Clarke in the abſence of the maſter of the rolls: I have 


always thought, that the many alternate preſentations in 


this kingdom mult have ariſen from eſtates deſcending 


in parcenary, where advowſons are upon them. It is the 


only eſtate that I know of, which in courſe, and by ope- 


ration of law only, falls on ſeveral perſons making but 


one heir, without the intervention of conveyances by wil! 


or otherwiſe of the owner of the eſtate ; which makes it, 


altho' in ſome inſtances partaking of a tenancy in com- 
mon, different from that and from a jointenancy, which 
are made by conveyance, and deſcendible in a different 


manner. An advowſon is a particular fort of an eſtate 


ſo deſcendible. And as it is impoſſible to be divided into 


parts ſo as to be enjoyed ſeparately, it is natural to follow 
the courſe that has been practiſed, that each parcener 
ſhould have a turn to preſent, and to prevent confuſion | 
begin with the eldeſt. Andin all the caſes where diſputes 


have ariſen, whether the alitnee of the elder ſiſter ſhould 


have the ſame privilege, or whether it ſhould go to the 


next filter, it hath been determined in favour of the ali- 
ence. 1 /ezey, 340. 

Note, Coparceners are, where lands Ab to daugh- 
ter lifters, or other females of kin in equal degree; 


- theſe are but as one heir to their anceſtor ; and they or 


their heirs reſpeCtively hold the lands together, till a par- 
tition is made, either by mutual conſent, or by the writ 
de partitione facienda. Fointenants are, where lands are 


W 0 to two perſons, or more, jointly; and theſe 


muſt 
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Advowlon. 


muſt jointly plead and ſue, as coparceners muſt do; but 


Jjointenants have a ſole and peculiar quality of ſurvivor— 
ſhip, ſo as when one of them dies the ſurvivor or ſurvi- 
vors ſhall have the whole. Tenants in common are they, 


who have lands by ſeveral titles, and not by a joint title, 
and none of them knoweth his {everal part, but they oc- 
cupy and take the profits in common, ] 


By the 13 Ed. 1. ft. 1. c. 5. When an advowſon de- 


ſcendeth unto parceners, though one preſent twice, and 
uſurpeth upon his coheir ; yet he that was negligent ſhall 
not be clearly barred, but another time ſhall bave his turn 


to preſent when it falleth. . 5. 


The clerk of a coparcener, being once compleat i in- 


; cumbent, tho? he is afterwards deprived, the turn is ſerved ; 
and ſo it is where by reaſon of ſome incapacity the inſti- 
tution was voidable by ſentence declaratory, but not void, 


(as hath been held, in cafe a layman is preſented ;) be- 
cauſe the church is full, until ſuch ſentence comes, But 


ik, after preſentation, inſtitution and induction, the church 
remains not only voidable,. but by ſpecial declaration of 
the law merely and actually void (as for not reading the 
articles, or the like); there the turn is not ſerved, but 
the preſentor may preſent again, becauſe the church we 
never full. 5 Co. 102. Gif. 765. 


If a perſon preſented by a coparcener, is incumbent, 
and deprived, and the next preſents; notwithſtanding that 


the ſecond is compleat incumbent, yet if he is deprived, 
and the firſt reſtored, the turn is not ſerved ; becauſe the 
_ reſtoring of the firſt is a recontinuing of his incumbency 


„pon the foot of the former preſentation inſtitution and 


induction; who alſo dying incumbent, will be the laſt 
preſentee. 5 Co. 102. Gribf. 765. | 


By the ſtatute of the 7 An. c. 18, / coparceners, oY 


i Juntenants, or tenants in Cc: mmon, be ſeiſed of any eftate of in- 
heritance in the advouſun of any church or vicarage or other 
eccleſiaſtical premation, and a partition ſhall be made between 


hem to preſent by turns; thereupon every one ſhall be taten and 


adjudged to be ſeiſed of his er her ſeparate part of the advow- 


fon to preſent in his or her iurn ; as if there be two, and they 


make ſuch partition, each ſhall be ſaid to be ſeiſed, the one of | 
the one moiety to preſent in the fir] turn, the other of the other 


moiety to preſent in the ſecend turn; in like manner, if there 
be three, four, or more, every one ſhall be ſaid to be feiſes of 


His er her part, and to preſent in his or her turn. 
And by the ſtatute of the 13 Ed. 1. ft. 1. c. 5. Some- 
Fares when an agreement is made between many claiming one 


_ advowſon, 
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Advowſon. = re 
edvowſon, and inrolled before the juſtices in the roll, or by fine, 
in this form, that one ſhall preſent the firſt time, and at the 
next avoidance another, and the third time another, and ſo o 
many in caſe there be many ; and when one hath preſented, 
and had his preſentation, which he ought to have according to 
the form of their agreement and fine, and at the next avoidance 
he to whom the ſecond preſentation belongeth is diſturbed by any 
that was party to the ſaid fine, or by ſome other in his ſtead; 

it is provided, that from henceforth they that be ſo diſturbed 
ſhall have no need to ſue a quare impedit, but /hall reſort to 
the roll or fine; and if the ſaid concord or agreement be found 
in the roll or fine, then the ſheriff” ſhall be commanded, that he 
give knowledge unto the diſturber, that he be ready at ſome 
ſhort day, containing the ſpace of fifteen days or three weeks 
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bse the place happeneth to be near or far) for to ſper if he can 

= -lledge any thing, wherefore the party that is diſturbed ought 

7. to preſent : and if he come not, or peradventure doth come 

and can alledge nothing to bar the party of his preſentation by 

: reaſon of any deed made or written ſince the fine was made or 

f inrolled, he ſhall recover his preſentation with his damages. 

e And this extendeth, as well to ſtrangers of blood, as 

t to coparceners that are privy in blood; and if one of the 

8 parties or his heirs, or any ſtranger uſurp in the turn of 

nnother, the party wronged is not driven to his quare im- 

: & feait; for it may be, that the guare impedit, or aſſiſe of 

t darrein preſentment, may fail; and yet he may have reme- , 
5 dy by this act; for albeit there be a plenarty by ſix months, | 
2 yet the party may have a ſcire facias upon the roll or fine, i 
y 7% therein recover the preſentation and damages. 2 Inſt. i 
ü. la the caſe of the biſhop of Saliſbury and Philips, M. | 

11 V. where two were ſeiſed in fee of the advowſon in 1 

* groſs as jointenants, and by indenture agreed from thence— fi 
. forth to be ſeiſed thereof as tenants in common, and not 0 
* as jointenants, ſo as they and their reſpective heirs ſhould | 
* preſent ſeverally and by turns; Holt chief juſtice ſaid, 4 
id | fiat a compoſition might be, either by record, or by deed, — 
-er by parol: That after the firſt way, if one preſent, the = 
* | Other was not by an uſurpation put to a quare impedit; = 
of | that by the ſecond way the compoſition is good, and if it 1 
er; © once executed on all ſides, he that brings a quare im- * 
wp pedit need not mention the compoſition, which ſhews the | 4 
of very right and inheritance to be ſevered, and that a ſepa- =_ 
| Tate 1ntereſt is veſted in each, to preſent alternately ; that i 
- the third way, may be between parceners, but between — 
one e e lrangers b 
ny | 1 
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Advowſon in 


the mortgagor. 


ant moved the court for an injunction to ſtay the pro- 
ceedings in a quare impedit brought by the plaintiff, By 
the court: Although the defendant Dawling hath no 


Advowſon. 


ftrangers in blood compoſition cannot be without deed, 


G1b/. 764. 1 Salt. 43. Carib. o.. 1 8 
g9 M. 1700. Amburſi and Darling. The defendant 


having mortgaged the manor of Thunderſley to which an 


advowſon was appendant, to the plaintiff, who brought 
the bill to forecloſe, the church became void; the defend. 


bill, yet being ready and offering to pay the principal, 


Intereſt, and ceſts; if the plaintiff will not accept his 


_ ſtay proceedings in the quare impedit ; for the mortga— 
gee can make no profit by preſenting to the churth, nor 


can account for any value in reſpect thereof, to fink ot 


leſſen his debt; and the mortgagee therefore in that caſe, 


; mortgagor. 


until a forecloſure, is but in the nature of a truſtee for the 


So in the caſe of Gully and Selby, M. 7 G. It is a rule 


in equity, that though in the caſe of a mortgage in fee 


the legal right of preſentation is veſted in the mortgagee; 


vet they will interrupt that preſentation and compel the 


ordinary to inſtitute the clerk of the mortgagor any time 


before forecloſure ; it not being any part of the profits of 


the eſtate. Str. 403. „ 
H. 1726. Gardiner and Erifith. Samuel Gardiner, 


the plaintiff's father, being poſleſſed of a long term for 
ninety nine years of the advowſon of Eckington, made a 
mortgage thereof to the defendant by way of aſſignment Þ 


of the term, upon condition to be void on payment of the 


mortgage money and intereſt at the end of the year, and 
there was a covenant in the mortgage deed, that on every 


avoidance of the church the mortgagee ſhould preſent. 
Several years after, the mortgagor died. It was admitted 
by the lord chancellor and by the counſel on both fides, 


that if there be a mortgage made of a manor, and an ad- 


vowſon appendant, before the mortgage is forecloſed 
(though the mortgagee be in poſſeſſion) yet the mortgi- 


gor ſhall preſent if the church becomes void; for the pie- 


ſentation is to be preſumed to yield no profit, and conſe— 


_ quently cannot be accounted for. But the caſe here was 


ſaid to differ; nothing being mortgaged here but the ad- 
vowſon: ſo that the mortgagee 60uld have no other ſatis: 


© | action, 


money, intereſt ſhall ceaſe, and an injunction ſhall be to 


And the like order was made between 7 

and Cox; where the defendant had an injunction again 
the plaintiff, to ſtay his preſenting to a church, that be- 
came vacant pending the ſuit. 2 Fern. 401. I? 


Advowſon. 


faction, than by providing for a child relation or friend, 


on the church's becoming void; and the rather for that it 
was the expreſs agreement in the mortgage deed, that as 


often as the church ſhould become void, the mortgagee 


| ſhould preſent: which expreſs agreement would be good 


even in caſe of a mortgage of a manor with an advowſon 
appendant; and this was ſtill ſtronger, as it was in the 
caſe of a periſhing term, where every preſentee or incum- 
bent would have an eſtate for life in the church : to which 
the court, though they gave no opinion, yet ſeemed to 
incline, But it appearing, that this bill againſt the mort- 
gagee and his preſentee was brought ſeven months after 
inſtitution, the lord chancellor diſmiſſed the bill; declar- 
ing, that as aquare impedit was confined to the ſix months 
after the death of the laſt incumbent, ſo the bill ſceking 
to compel the defendant to reſign, and conſequently to 
deprive him of his living, ought by the ſame reaton to be 


limited to the ſame time ; and the relieving againſt this 


would be to relieve againſt an act of parliament, which 
had punctually been obſerved for ſome hundreds of years, 


ever ſince the 13 Ed. 1. and th.t the ſix months time 


ought to be as much obſerved here as at law, in regard it 
tendeth to the peace of the church : Indeed, had a quare 
Impedit been brought within the ſix months, and the bill 


been preferred after the fix months, the court might, on a 
Proper caſe, give directions in aid of the quare impedit, 
that the mortgage ſhould not be given in evidence; but 


here there was no quatre impedit brought, and the bill 
came out of time, Wherefore by the court; Diſmiſs the 
bill as to that part which ſecks to compel the defendant to 
reſign his living ; but let the plaintiff redeem the mort- 


gage, on payment of principal, intereſt, and coſts. 2 


P. Will. 404. „ „ 5 
Aug. 11. 1747. Mackenzie and Robinſon. A petition 


was preſented on behalf of a mortgagor, that the mortgagee. 


of a naked advowſon ſhould accept of his nominee, and 
preſent him upon an avoidance, the incumbent being 


dead. On behalf of the mortgagee it was inſiſted, that as 
there was a large arrear of intereſt, he ought to preſent, 


if any advantage accrues from it. And for this purpote 
was cited the caſe of Gardiner and Griſfiih. By the lord 
chancellor Hardwicke: I am of opinion that the mort - 


gagor ought to nominate ; and that it is not preſumed _ 
any pecuniary advantage is made of a preſentation. To 
be ſure, theſe are but ſlender ſecurities; but the mort- 
gagee ſhould have conſidered it before he lent his money; 
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Advowſon. 


and inſtead of a bim of forecloſure, as he hath done in 
this caſe, he ſhould have prayed a ſale of the advowton, 

The next day he mentioned that he was not quite clear 
as to this paint; and that he had looked into the caſe of 
Gardiner and Grifuh, according to the ſtate of it in the 
houſe of lords, where the decree of lord chancellor King 


vas firmed, He ſaid that was a mixed caſe, and that 


he doubted himſelf whether a covenant that the mortgagee 


mould preſent (as was the caſe there) was not void, being 
a ſtipulation for ſomething more than the principal and 


intereſt, and the mortgagee cannot account for the pre- 


Advovſon in te- 
nant by curteſy. 


ſentation. He 20 Journed it for further conſideration to the 


next day of petitions. On which day this petition came 
on agein. And the mortgagee not being able to find any 
precedent in his favour, gave up the point of preſenting, 
and an order was made inat the mortgagor ſhould be at 
I iberty to preſent, and the mortgagee was obliged to ac- 
cept of the mortgagor's nominee, 2 Athyus, 559. 

10. If awoman that hath an advowſon, or part of all 
advowſon, to her and her heirs, doth take an huſband; 
the bufband may not only preſent jointly with his wife, 


during the coverture, but alſo having iſfoe by her, after 


her death (though toe right of pationuge, fo far as it was 
in the wife, deſcends to her heir; and tho ugh the wife 
did never preſent to it, but died before the church voided) 
the right ary preſenting during the huſband's life is lodged 
in him, as tenant by countely, though his w. fe had but a 
ſeiſin in law, becauſe he could by no in duft. y attain to 
any other ſeiſin. And if the church, in this caſe of the 
huſband, void during bis life, and then he die before the 
church is filled; yet the heir all not have the turn, but 


} 


the e exccuter. And if the church being voic, 


Advowſen la te. 


nant in dewer. 


the wife dies, having had no iſſue, ſo that the kutband 5 
not tenant Ds courteſy, yet he ſhall preſent to the void 
turn, ILatf. e. 175 

11. If a man that is ſeiſed of an at 1 a wile, 
and dies; the heir all have two preſentments, and the 


witc toe bird; yea, and though the huſband in his life 


time had granied away the third turn: that is, the wiſe 


W 


may in a proper action recover the third preſentation as 


her dower, C it La) bo alligned to her for dower : : but 
without fuch recovery or alignment, the wife cannet 


2 WY : 1 Z SLEW 3 | . , 
make titie to the advoiyion, or to any preſentation, nv 
moe than ine can enter by her own authority into an) 
other lands or tenements to which ſhe hath rioht of dow: 


er. Or if a manor, to which an adyowlon | is appendaus 
6tl 


* * * E542 Neve? ut 3 <.% 
F 


W 


* 


5 
— — —— — — cß— 


0 
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! © Goth deſcend to an heir, and he aſſigns dower to bis mo- 

tber of the third part of the manor with the appurtenances; 

! ſhe is thereby endowed of the third part of the advowſun, 

and may have the third preſentment, Watſ. c. g. | 

ce WW 12. M. 4 G. 2. Robinfin and Tonge. In the chancery : Advowſon ass 
© ©. Upon debate it was held, that an advowlun in fee was oy PA AER. V4 
real aſſets in the hands of the heir for payment of debts, 

C Es And the decree was affirmed in the houſe of loids. Seu. 

3879. Finer. Aſſets. A. 8. 

d 13. If two patrons preſent to one and the ſame church Trial of the 

= 5 by leveral titles, the church is become litigious ; becauſe right of ale 
de the biſhop knows not which clerk to admit: And it ſeem- un cout, by 
1c eth, that the church is not lets litigtous, though they both jus patronatue. 
y + preſent the ſame perſon ; hecauſe when the biſhop admits | 


„ him as the clerk of the one, he puts the other out of poſ- 


. 
at 5 ſeſſion, and conſequently to his action; and the biſhop. 
5 becomes a diſturber, if he who is put out of pofleſſion 
prove to have the better title. Deg. p. 1. c. 3. 
n But if two jointenants or tenavts in common preſent 
-; WE {:veral clerks, this doth not make the church litigious; 
e, for the biſhop may admit the clerk of which he pleaſes : 
or if they do not agree and join in preſenting a clerk with- 
'as in the ſix months, the biſhop may collate. 74, 


ife Alſo where one patron Goth preſent his clerk before i 
©) any other hath preſented, the church is not yet litigious; it 
ed therefore if the biſhop datn refuſe him, he is a diſturber : 9 
ta and though another ſhould after preſent, whereby the | 15 
to church then doth become litigious, yet that will not ex- i 
he cuſe the biſhap from being a diſturber if the firſt patron — 
ne be upon trial found to have the better title; nor can he bt! 
"ut Wh have the benciit of lapſe, though no action be brought [' 
ic, againſt him; which makes it ſafe for the biſhop to reccive | * 
bim that comes firſt, But then a queſtion may be made, iſ 
oil We How can a church (the biſhop acting thus ſafely for him- 1 
elt) ever become litigious; and how can it be truly ſaid, i 
ite, that the biſhop may juſtly reſuſe both clerks upon account 1 
the 4 of two ſeveral patrons making their ſeveral preſentments 1 
life to him, ualeſs the preſentees ſhould happen to tender their 4 
viſe | preſentments at one and the ſame time, which is not pl 
do be ſuppoſed ? In anſwer to which, —lt is true that if 9 


r 
. * 


33 
8 88 


a: the biſhop doth unjuſtly refuſe the clerk of the true pa- 
not i tron before any other preſentment is made, although tie 
nv N church by another perſon's preſenting after doth become 
an; litigious, he will not be excuſed (the true patron prevail- 
»v- i ing at law) from being a diſturber; but there is a great | bp 
„ <ficrence betwixt the biſhop's ſuſpending the admiſlivon 1 

1 G2: and 


Advowſon, 


and inſtitution of a clerk, and his abſolute refuſal of him, 
A biſhop is not bound inſtantly upon the preſentment ten- 
dred to admit, if he hath other buſineſs in hand, but may 
appoint the clerk to repair to him at another time to re- 
ceive admiſſion and inſtitution, And when a perſon is 
preſented to him, he may take competent time to examine 
his ſufficiency, and inquire and inform himſelf of his con- 


verfation. And by a haſty admiſſion of the clerk of a 
diſturber, the biſhop might do great wrong in ſurprifing 


other patrons that have right: and the law doth not fo 
haſten the biſhop's proceeding, but that he may take con- 
venient time to examine the clerk, that other pretenders 
may take notice of the vacancy. Walf. c. 20. Deg. 
p. 


But in caſe the patron feareth that the biſhop will ad- 


mit another clerk, or be not yet reſolved of his clerk, he 
may enter a cave-t with the biſhop not to admit the clerk 


of an other; and though this do not ſo bind up the 
biſhop chat he cannot admit the clerk of another perſon, 


yet if the biſh»p will preſume to do it without a jus pa- 


tronatus, he may bring himſelf under ſeveral inconveni— 


enges, Dig. p. k. &, 3. 
Bat a caveat entered during the t fe of the Hun. 


is of no force, This was reſolved in the caſe of Hutchins 
and Glover, H. 15 7a. where the caveat was entred when 


the incumbent lay id extremis; and it had been declared 
in the fpiritual court, that the inſtitution afterwards given 


Was void; for ſo is the rule of the canon and civ: | law, 


that a caveat may be entred where a perſon feareth a fu- 


ture damage: but in this particular it is of no force, 


becauſe contradiaed by t the common law. However, 


where ſuch ſuſpicion is, that a title may probably be 


uſurped upon an de it is a ſafe and adviſable 


| Courſe to enter a caveat before the incumbent dies; which 
wil! be a reſtraint upon the ordinary from admitti ing any 
clerk halts though not in law, yet in equity and pru- 


dence. -Cro. Ja. 463. Gibſ. 778. 


But nevertheleſs an n contrary to the event 


entred, is gocd in law: That is to ſay, the admiſſion, 


inititution, and induction thereupon ſhall ſtand to al! 
intents and purpoſes by the rules of the common law; 
in the exe of which the caveat is ſaid to be only a Caution 
for the information of the court (like a caveat entred in 
chancéry againtt the paſſing of a patent, or in tbe com- 
mon pleas againtt the levying of a fine; but that it on 


not preferve "the right untouched, fo as to null all fub!. 
ee 
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with a caveat in the common law. 


Advo wion; 


quent proceedings; nor hath it ever been determined, 
that a biſhop became a diſturber by giving inſtitution 


without regard to a caveat; on the contrary, it was faid 


by Coke and Doder id ge, that they have nothing to do 
Gibf. 778. 

Now the church being become litigious, the biſhop in 
ſuch caſe, in order to ſecure himſelf, oug -ht to award a 


jus patronatus to Inquire of the rignt ; which is merely an 
inqueſt of office, in nature of a writ F pr oprietate provanda. 


Beg. p i 06-2; 

And this proceſs is part of the ancient inquiſition, that 
we read of in our elder con{titutions and records; 
includes, not only an inquiry into the points immediate- 
ly relating to the right of patronage, but alſo into the 
cualifieations of the perſons preſented, and ſuch other 
heads as the b ſhop thought it proper for him to be in- 


formed of. And this inquiſition (however now grown to 


be occaſional only, when churches happen to be litigious) 


ſeems anciently to have been iſſued of courſe, upon every 


preſentation made, and antecedent to the admiffion and 
inſtitution thereupon. G15/. 778. 

It hath been a queſtion, whether the biſhop is bound to 
ſue the jus patronatus at his own coſt and peril, or only at 
the prayer, and at the colt of the party that prays it, or of 
both parties : but the better opinion ſeems to be, and lo 
15 the practice, that tne ſame is to be ſued at the pres 


and at the coſt of one of the parties that prays it, or of 


both the parties if they join. 
C. 21. 

And if the bi hop refuſeth to award it accordingly, tho? 
he may not be ſued in the ſpiritual court, yet he thereby 
brings upon himſelf divers inconveniences; he becomes 
a diſturber ; and he hinders the lapſe, if the clerk is not 
admitted in” ſix months; and 
patron makes good his title by Cue form of law, and did 
not name the biſhop in the qusre impedit, he may have 
an action upon the caſe ageinlt the biſhop, and recover 
the coſts and damapes he hath ſutan-d by reaſon of a 
wrongful admiſſion of the. biſhop without the awarding of 
a jus patronatus as aforeſaid, 
to 24n':t him who upon trial appears to have the better 
title, then the other is without 7 remedy. @2ainft the 
biltop, Ci 778. Deg. p. 3. Half. c. 1. 
 Aif> either ot 1 NES patties may demand 2 jus 
patronatus f! agly. G 778. 

But in Caſs the Diſhon det 15 to admit the true datron' 8 
cicrk, ne 14 {ues duplex aus reza Out ol the arches, 10 

3 5 


Deg. p. 1. c. 3. Ia. 


65 9 


Which 


(as Hobart held) if ſuch 


But if the biſhop happens 
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command the biſhop to admit his elerk; and then, if tho 
biſhop do not admit the clerk within nine days, or the 


Advowſon 


ſpace aſſigned by the duplex querela, or return a legal 
cauſe why he doth it not, the metropolitan may admit the 


clerk in the ordinary's default. Deg. p. 1. c. 3. 


But the biſhop may return, if the truth be ſo, that the 


church is litigious, and that he cannot admit the clerk 
till the right be determined in TP patronatus z which 


Will excuſe him. id. 


But the ſureſt and ſafeſt way in this caſe is, if the * 
biſhop delay the true patron, immediately to ſue a quare | 


impedit, and thereupon a ne admittas to the biſhop ; and 
then if the biſhop after the receipt of ſuch writ, admit 


COUNTS, 


_ Which i 18 . 5 


The biſhop, if he pleaſeth, may fit himſelf as judge; © 
but the uſual way is by commiſſioa iſſued to his chancel- Þ 
lor, or to ſuch other perſon or perſons as he ſhall judge 


proper, {killed 1 in the canon and eccleſiaſtical Jaws-. Deg, 
FOR 97 


Theſ: commiſioners the bi top doth appoint to fit in 1 


the void church on a certain day; and doth decree a 
monition againſt the patrons preſenting and the clerk pte— 
ſented, to be preſent there at the day appointed, to fee the 


proceedings, Clarke, Tit. 98. 


Alſo the biſhop is to decree, and fend forth a publics 


evict, againſt all having or pretending to have any intereſt 
or ripht of prefeating to the vacant church, to appear 2t 


the day and place appointed, to ſhew their right. And 
this pu ablie evict is to be afiixed to the door of the voie 
church, in time of divine ſervice. id. ; 

And at the day appointed for this enquiry, the per- 
ſon or perſons executing the aforeſaid mandates or cita- 
tions, are to make oath of the due execution thereof; 0! 
the execution of them may be certified under ſome au- 
thentic ſcal, as of the archdeacon, or commillary. Clarth 
6 3 it. 100. | 

a init which day the biſhop is alſa to ſummon a jul] 
* T this purpole by way ol citation; which; Jury eis to op 
— | ih 


the cletk of any other perſon, without a verdict in a jus FE 
patronatus, the true patron may have a writ called a quare 
incumbravit, againſt the biſhop, and way: therein recover 
the eee with damages. id.. | | 
Ihe jus patronatus being awarded, is to be executed E 
according to the FOrm of proceeding i in the ceclefiaſtical f 
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iq of fix clerks and ſi laymen, that live near to the void 


church; or of as many mote as the biſhop pleaſes, the 
proportion being obſerved of clergy and Jaity, that there 
be as many of the one ſort as of the other. . 1 
8. Wal. C. 21. 


When the commiſſioners are ſet, they are to give di- 


rections to open the court; and the commiſſion is pre- 
my and read, | 
fter which, the parties cited, ad thoſe of che 5 jury are 

o be publiekly called; and if any of the jury appear not, 
bet ng duly ſummoned, they may be puniſhed, that is to 
ſay, the clergymen by ſequeſtration, and the laymen by 
excommunication, and fo be compe lled to appear, Clarke, 
Tit. 100. IVaif, e. 21. 

But if twelve of the jury appear, that is, fix of each 
ſort, it is ſufficient. Clarke, Tit. 100. 


And if others cited appear not, they are to be pro- 


nounced contumacious; and the proceedings re to go on 
notwithſtanding, and in pœnam centumacleæ of them that 


8 4 do not appear. id. 
If fix clergy and ſix laymen appear to be of the ; Jt 1 


which is the competent number, they are to be {wor 
faithfully to inquire of the articles; and in ſwearing the _ 
hit a cleik, then a layman is to be ſworn, till a Jury of 
twelve or more is made et Clarke, Tit. 100. © Latſ. 
c. 21. a 
Which i are to contain the particulars. about 
which the jury are to inquire; namely, 1. Whether the 


church be void, and how it became void. 2. Who pre- 


ſented at the laſt preceding avoigance, and at the two 
foregoing avoldances. 


ritance of the advowſon is, and who ought to prefent to 
the void turn. 5. Whether any e af the "Ulerks pre: 1ted 
be known or ſuſpeRed to be guilty of any crime, tendting 
him incapable of admiſſion to the ſaid b-nehce, as hereſy, 
ſimony, perjury, adultery, d runkenneſs, or ſuch like, 
Clarke, Tit. 99. 7 755 C, 21. 


Then the counſel and advocates of both po rtics are to 


ſhew their reſpeRive clients titles, and to prin their 


evidences, and pong lame. Clarke, Pit. 100 
And after the evidence is given on both ſides, and 


Counter full, 0 d, the jury may give their verdickt at 


ally dime the ſame day; or if the cauſe be doubtful, the 
5058 may alan them a longer time for to conſider of 


4 5 | 8 


. Whether the perſons preſent- 
ing prefeated in their own 118 nt: +: In whom n | 
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the matter, and aſſign alſo a place where they ſhall give 


their verdict. Clarke, Tit. 100. 
And according to the verdict given, the biſhop admits 


R inſtitutes the perſon in whom the right is found. Not 


dat he is abſolutely bound to do this, or that the admiſſion 
29 inſtitution of another is void in law; but this, gene- 
rally ſpeaking, is the faireſt and moſt impartial way ; and 


the biſhop by doing otherwiſe, brings upon himſelf the 


inconveniencies which accrue upon the refuſal to award a 
jus patronatus. Deg. p. 1. c. 3. Waif, c. 21. 

But ſuppoſe the jury will not agree of their verdiQ, 
and the one half be for the one patron, and the other half 
for the other patron; or that they refuſe to give any 


verdict at all; or if they find a ſpecial verdict, as it ſeem- 
eth that they may; or if (where two patrons have each a 


Jus patronatus) there is a verdict in favour of each patron; 


it ſeemeth in theſe caſes, that the biſhop (inaſmuch as he 
| hath done his duty) may refuſe both, without ſubjecting 
| himſelf to any of the ſaid inconveniencies : though it is 


affirmed by ſome, that in ſuch caſes be may award a ſe- 


cond jus patronatus. . 779. 8 . 21. Deg. 
pP. 1. C. 3. 5 1 


And it is to be obſerved; that after a verdi found in a 


jus patronatus for the patron, the patron muſt again re— 
queſt the biſhop to admit his clerk; otherwiſe, if the 


church lapſe after fix. months, the biſhop may collate 
Deg. p. 1. c. 3. 
It is to be obſerved further, that a church may again 


. become litigious, if after verdict given upon a jus patro- 


natus, another clerk is preſented by a patron whoſe right 
was not diſcuſſed in the jus patronatus, before admiſſion 


is requeſted of any clerk by him for whom the verdict 
was found, In this cafe a new jus patronatus upon re- 
queſt is to be awarded. But if one hath preſented, and 


bis title is found upon a jus patronatus, and then requeſts 


the biſhop to have his clerk admitted, and afterwards ano- 
ther preſents; in this caſe the biſhop ſhould for his ſafety 
admit the clerk of him for whom the verdict is ſound, 
| becauſe otherwiſe the church becomes litigious by his 
Celay, which will make him a diſturber ; and if he doth 


not admit, but ſuffers lapſe to come to himſelf, and then 
collates, it is ſaid he is a diſturber againſt both preſenters. 
And ia this caſe, in an action brought againſt the biſhop, 
znd the {ſpecial matter being made appear by the pleading, 


the titue ſhall be, whether he for whom the ide was 


{cund, did lac to have his cleik admitted, and Whether 
| the 
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Advowſon. 25 
the ſecond preſented ſo haſtily to tie biſhop, that he 
could not admit the clerk of the tut before the ſecond 
BY preſentation was made. Waiſ. c. 20. Deg. p. 1. c. 3. 

t But after all, the effect of this ſuit is no more but for 

tue biſhop's ſecurity, that be may avoid being a diſturber; 

- for the verdict of this jury is a ſuſhcient watrant for the 

I |©* biſhop to admit and inftitute his clerk, for whole title 

e the verdict is given; and the biſhop fot ſo doing ſhall 

a never be made a Jiſturber, though the other patron againſt 

whom the verdiCt is given fla! 1 after recover in a quare 

EZ impedit or other action: but this doth not at all bind the 

title or right of the party; for that muſt be done by ſome 

of the methods hereafter following. Deg. p. 1. c. 3. 

Concerning others than biſhops who have power to 

grant inſtitution, it is ordained by a conſtitution of arch- 
biſhop Peceham, that mo dean, or other preiate (except the - 
biſhops, whoſe authority is not intended to be reſtrained by this 
cor/litution ) ſhall make inquiſition concerning the matter of pre- 

ſentation of any perſon to an eccleſzaſtical benefice, but in a full 

chapter ef the place, having fi i cited him who hath poſſeſſtou 

ef the church in ſuch reaſonable time, as he may have opportu- 

nity to adviſe with learned counſel and provide for his defence. 

And whatfoever fhall be done contrary to this ordinance, ſal! 

be void; and the dean or prelate that made the clandeſtine in- 

queſt | ball make ſalisfaction for the damages which ſuch poſſeſſar 

bath ſuffered ; and the ambitious aggreſſor ſhall be excluded from 

ſuch Lenefice for ever, and from accepting any other — ice for 

three years. Lind, 217. | | 
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Tat no dean] That i is, dean of any cathedral or colle- 
glate church, or other dean to whom by preſcription, or 


1h 

privilege, or otherwiſe, it appertaineth to grant inſtitu- 
tion. Lind. 2177 | | i 
Shall make inquiſition] By which, inquiry is to be made | 9 
0: the right of preſentation, and the qualifications of the 9 
peiſon preſented, and alſo of the avoidance of the church, 9 
and the manner of the avoidance, and other articles ulu⸗ | = 
ally ioquired of in ſuch caſes, For he who inſtituteth, = 
before his admiſſion of the perſon preſented, ought care- 1 
fully to inform himſelf of all theſe things. Lind. 2 217. 1 
Of the place} This may be underſtood of the church it- | 
fel, to which the preſentation is made, Lind. 217. 4 
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14. Albeit by the canon law the right of advowſon a Pet lite touts 


is to be tried in the eccleſiaſtical court, yet the common poral courts z by 

writ of right of 
arrein pre ſentment, and qusre impedit: under which are included alſo the Writs of 
in ica. its ne admit tas, Quare incumbravit; and QUAIC NON admiſit. 
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or right of eſtate, in the advowfon, to him and his beit 


darrein preſenement within {1x months, Godolph, Reper- 
torium Canonicu: 648. 3 1 


or whoſe anceſtor had laſt preſented. Tor ms 2 8 Law 


this writ was provided chiefly for the ſake of purchaſers of 
 advowſons, who could not have the writ of darrein pre— 


the patron of a church, whoſe clerk is deſendant in the Wi 


Advowſon. 


law will not ſuffer this; and the reaſon is, becauſe ad-. 


vowſons were generally appendant to manors or to the 
demeſnes, and paſled along with them, unleſs a particu. 
Jar except ion was made. i Ken. Impr. 99. 


The writ f K 'f of « aduvſon (breve de reQo advoca. 


tionis) Was 5 cal ied from thote words in the writ, where. 


by it is commanded, 'gued plenum rectum teneas 47 advaca- 


tiene. bÞy this the inheritance of the advowſon might be 
5 covered, but the incumbent COA: not be removed, 


Gl 17 f. . / 78 A » ; E 
And this writ lieth only 1 bim that bath an eſlate, & 


in fee imple ; and is diſturbed to preſent upon an avoid- 
ance; having not brought any action of quare impedit or 


Dar rein erefarmen 15 A writ which lieth, where a man 
or his anceſtor hath preſented a clerk to a church, and 
aſterwards (the church becoming void by the death of! 
the ſaid clerk or otherwiſe) a ſtranger preſenteth his clerk © 
to the ſame church, in diſturbance of him who had laſt 


un edyowton, 2nd the perſon dies, and another preſents a 


Quare impedit is a wiit which beth alſo, where one hath ES 
clerk, or diſturbs the rightful patron to preſent. And 


ſentment; but {o, that all who may have that writ, may Þ 
have this of dune e if they Page 7. L. 


Unto the writ of right of drown belongerh the writ 
of indicavit, which is a writ of prohibition that lieth for 


eccleſiaſtical court in an action for tithes, commenced by 
another clerk, and exte ending to the fourth part, of the 
value of the church at ka „ | 

his writ is not return able; but if they ceaſe not thei: . 
ſuit, he ſhall have an attachment. . „ 5 

But at this day, writs of indicavit and «© f ri aht of ad- 
vowſon (as well as all other real actions) are grown 
almoſt obſolete, and ſeldom put in practice, Deg. P. 2. 
b. 20; | : 
43 
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Advowlon. 


In purſuance of the writs of darrein preſentment and 
quare impedir, there 1s another writ called ne almittas 
which is, where one hath an action of Jdaricin preſentment 


or quare impedit, depending in the common pleas, and 


ne ſuppoſeth that the biſhop will admit the clerk of the 
defendant pending the plea betwixt them : in ſuch caſe a 
writ iflues to the biſhop, requiring him not to admit a 
parſon to ſuch a chureh, until the right ſhall be deter- 
mined, Fitzherh. Natura Brevium. 87. 


And the writ of ne admittas muſt be ſued within the 


ſix months after the avoidance ; for after the ſix months 
a man ſhall not have this writ, becauſe then the biſhop 
may collate for lapſe; and therefore it is in vain then ta 


ſue for the writ, becauſe. the title to preſent is devolved to 
the biſhop. F. N. B. 87. 


And if, notwithſtanding the ne admittas, the biſhop doth 


admit the clerk of any other perion, pending the ſuit, and 


he who brought the ne admittas doth recover; then he 
ſhall have a writ of quare incumbrevit to the biſhop, that 


he appear and ſhew why he hath incumbred the church, 
Ne Bath. 


And if it be found by verdict, that the biſhop hath in- 


cumbred the church, after a ne admittas delivered to him, 
and within x months after the avoidance z damages are 


to be awarded to the plaintiff, and the biſhop directed to 


dihacumber the church. F. N. B. 111. 


Quare non aumöſſt i is a writ that 1 3 a man hath 


recov:red an advowſon, aud ſends his clerk to the biſhop 
to be adinitted, and the biſhop will not receive him; then 


he a wary the ſail writ againlt the VOIP. 7. Z. 


By the ſtatute of magna charta, 9 H. 3. c. 13. Aſffiſes 
ef darrein preſentment ſhall be always taken er the Juſtices 
of the bench, and there ſhall be determined. 


The reaſon of which was for expedition, that lapſe 


might not incur. 2 1. 27. 
But this is altered, as will 2ppear, by ſubſequent ſta- 
N 


By the 52 H. 3. C, 12. l. af iſes of darrein orefeatmient; 


and in a plea of quare impedit, of churches vacant, days ſhall 
be given frem fifteen to fifteen, or from three weeks to three 


weeks, as the place ſhall haſ pen to be near or far. And in a 
pica of quare 1e if the di/lurver come not at the fir/t day 
that be 15 ſummoned, ner 6 10 ein, then he ſhall be at- 

gached 
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tection ſhall be allowed, or eſſoin de ſervitio regis ſhall | be 


that if he appear not at the grand diſtreſs, judgment ſhall 


mare. 4. De malo lecti, called in the old books eſſonium 


common eſloin, which 1s intended in this act. 2 7»ft 


eſſoin lieth. 2 1%. 125. 


Advowlon. 


tached at anither day; at which day if he come net, nor caſt 


no fein, he ſhall be diſirained by the great difireſs ; ; and if ber 
come not . by his 0 a writ ſhall go to the biſhop of 
tbe ſame place, that the claim of the diſturber for that time ſhall! 
not be prejudicial ty the plainttff r ſaving to the diſturber hi: 
Tight at andiher time, when he will ſue therefore. 1 55 11 
In) aſſiſes of darrein preſentment, and in a plea of quare im- p 
pedit] This act ext-ndeth not to a writ of quare non ad. 
miſit, nor to an incumbravit; but only to the affiſe of 
darrein preſentment and quare impedit; and the reaſon 
thereof is, for ſear of the laple, 2 Infl. 124. 1 x 
Days ſhall be given from hFreen to fifteen } By afent of ; 
parties, a longer day may be given than is preſcribed by BY © 
this act; but that allent muſt be entered of record, = 
2 Injt. 124. | 


And it is to be obſerved; that by the common law great : 
delays are diſallowed in four kinds of actions, viz. in ail 
writs of dower, quare impedit, aſſiſe of darrein preſent. Jt 
ment, and aſſiſe of novel difſeifin ; and therefore no pro- 


caft | in any of them, 2 /. 124. : 

In a plea of quare impedit, if the d. frurder come 441 AK 
the common Jaw, in à quare impedit, the proceſs was?? 
ſummons, attachment, and diftreſs infinite; which wes i 
miſchievous in reſpect of the lapſe : now it is provided, 


be given for the plaintiff, and a writ to the biſhop award- 4 
ed. 2 Ii. 124. F 
Nor caſt no Hin] Of eſſoins 3 five kinds, 


1. De ſetvitio regis. 2. In terram ſanctam. 3. Ultra 
de reſiantiſa. 5. De malo veniendi: And this laſt is the 


185. 

In a quare impedit, or darrein „ an 0 
of the ſervice of the king, to the holy land, of beyond 
the ſea, lieth not, for doubt of the lapſe ; ; but; a commen 


A torit ſhall : 72 to the biſh1d]. Upon theſe” wor's of the 
act, the plaintiff hall have a writ to the ee without 
making of any title, 2 Iaſt. 125. : 
And he ſhall have alſo beſides, a writ to inquire of 
dame. e In}, 1255 | 


It 


Advowſon. 


If the biſhop be out of the realm; a writ to the biſnop 

may be awarded to his vicar general, for he is in the plac: 
/ of the biſhop. 2 IA. 125. 

lf the defcndant appear at the grand diſtreſs, and take 
a day by prece partium, and after make default; no writ 
{hall be awarded to the biſhop : for this caſe, in reſpe& of 
his appearance, is out of the ſtatute. But a new diſtreſs 
hall be awarded. 2 Inft, 125. x, 


4 By the 3 Ed. 1. 51. Foraſiuucb as it is great charity to 
EY "AY unto all men at all times, when need ſhall be; by the 
2 aſſent of all the prelates it is provided, that aſſiſes of novel diſ- 


of eil n, mortdauncgſlor, and darrein preſentment ſhall be talen 
by FR in advent, ſeptuageſima, and lent, even as well as ingusſis may 
rd. BY be taken; and that, at the ſpecial requeft of the king made unto 
= the biſhops, . 
*. By the aſeni of all the Killa Which is 3 not 
et 2 that The prelates aſſented alone, but to manifeſt that this 
1 act concerning the croſſing of a canon of the church, was 
be! enacted by their aſſents. 2 Inft. 265. 
Mall be taken in advent, ſeptuggeſima, and lent] The cauſe 

At of the making of this ſtatute doth manifeſtly appear by 
was Britton, who being biſhop of Hereford, and expert both 
was | in the common and canon law, in his chapter of the 
ed, challenge of jurors, ſaith thus: “If ſufficient jurors ap- 
ball! © pear, ſome are removable for juſt challenge of the par- 
rd. « ties, and alſo in reſpect of the time; for all things are 
[|= « not ft for all ſeaſons : for it is forbidden by the canons. 

bof holy church upon pain of excommunication, that 
"ds, „from the ſeptuageſima until eight days after eaſter, and 
wa „from the beginning of advent until eight days aſter the 
0 2 © epiphany, or in the days of the four times {that is, the 


** ember days appointed for public faſts four times in the 


** rogation or gange- days, or in the week of pentecoſt, or 
in time of harveſt, or of vintage, which endureth from 


(the archangel, or in the ſolemn feaſts of the ads of 
W 6 „ ſaints, no man be ſworn upon the holy evangeliſts, 
* nor any ſecular plea be hoiden in the times aforeſaid ; 


H sto appeaſe debate, and to accord them that be at dif- 


© © cord, and to gather the fruits of the earth, whereof the 


im | people 


year), or in the days of the great letanies, or in 


the feaſt of St. Margaret (which is the twentieth of 
* July) until fifteen days after the fealt of St. Michael 


| but that all theſe times be given for prayer to God, and 
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30 Advowlon. 
ec people may live, which are works of a ae d and cha- 
i rity.” 2 nfl. 264. * 
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i y the 13 Ed. 1. ft, 1. c. 5. J7hereas of advewſons » al 
| churches there be but three original writs, that is to ſoy, on: 
l: writ of right and two of poſſeſſian, which be darrein prejent- 
= ment and quare impedit ; and hitherto it hain been uſed in th 
| realm, that when any Loving no right to preſent, had preſented 
j | 119090 ͤ any church wh Ne clerk was admitied, he that was wary 
| | pairon could not recover his advewſon, but only by a writ if 
| Tight, which fhruld be tried by battel or by great aſſixe; whereby BY c 
heirs within age, by fraud, or elſe by negligence of their war- 
'F 5 8 dens, and heirs both of great and mean eftate, by neghgence ir | 
| Hin of tenants by the curteſy, women tenants in dower, er © 
 elberwiſe, for term of life, or for years, or in fee tail, were I © 
many times diſinberited of their advowſms, or at leaſt (which 5 * 

104 the better fer them) were driven to their writ of right, in * 


[=] 


which caſe hitherto they were utterly diſinherited; it is pro» 
vided, that ſuch preſentments ſhall not be fo prejudicial ta the 3 8 
right heirs, or to them unto whom ſuch advou,ſons ought te re. 
dert after the death of any per ſons ; ; for as often as any, having 


no right, doth preſent during the time that ſuch r ary in 
ward, or during the eſtates of tenants in dower, by the curteſy, 
or otherwije for term of life, or of years, or in tail, at ihe 
next avoidance, when the hiir is come to fuil age, or when af- 
ter the death of the tenants before named the advotoſon ſhall 
revert unto the heir being of full age, he ſhall have ſuch action 
by writ of advawſon pre Gery, as the laſt anceſirr of ſuch an 
Heir ſhould have had at the lj} avoidance hatponing in his time, 
being of full age before his death, or before the demiſe was 
made for term of hfe, er in fee tail, as befrre is ſaid. The 
fame ſhall be ebſerved in preſentments made unto churches, being 
of the inheritance of wives, what time they ſhall be under the 
power of their buſoands, which muſt be aided by this flatute ty 
the remedy aforeſaid. Aliſa religious men, as biſhops, archdea- 
cons, parſons of churches, and other ſpiritual men, fhail , 
aided by this ſlutute, in caſe any having no right to preſent, 
preſent unto churches belonging to prelacies, ſpiritual 5 
Pai ſenages, or to houſes of religion, what time ſuch houſe, 
| pr elacies, ſpiritual dignities, or par/onages be vacant. ſ. 1. 
Neither ſpall this act be fo largely underſtood, that ſuch per- 
fons for whoſe remedy the flatute was ordained, jhall have ti: Ml ; 
recovery aforijaid, ſurmiſin ing that guardians of bells, tenant 1 


in tail, by the curteſy, tenants in dower, for term of Uſe, 8 | | 
for years, or buſbands, which faintly have defended fleas . 
ved by them, or againſi them; becauſe the 1 Jug: nents giννẽᷣ J 
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Veſented] By this it appeareth, that no plenarty doth put 


Advowlon. 


de Rings courts ſhall not be adnulled by this latute, the fudg- 
rent ſhail fland in his force, until it be reverſed in the court 


** 
i 


ef the king as erroneous, if error be found; or by aljiſe of dar- 


rein preſentment, or by inque/t by a writ of quare wipedit, if 


it be paſſed, or be adnulled by attaint, er certification, which 
ſhall be freely granted. And from henceforth ane form of plead- 
inn ſhall be obſerved among juſtices in 2011 of dur rein prejent- 
rent and quare impedit, in this reſpect, if the defendant al- 
ledgeth p{enarty of the church of his own prefertation, the plex 


hall not fail by reaſon of the plenarty ; ſo that the writ be pur 


chaſed within fts months, tho“ he cannot recover his preſontation 
within the fix months. Aid where it chanceth, that after the 
death of the anceſtor of him that prejented his clerk unto a 
tharch, the fame aduttuſon is aſſigned in dotber ta any woman, 
or to tenant by the curteſy, which de preſent, and after the 


bk death of ſuch tenants the very heir is diſturbed to preſent when 


the church is void; it is provided, that from henceforth it ſhall 


. ls in the eledtiion of lhe party diflurbed, whether he will ſur 7 
bk writ of quare impedit, or of darrcin preſontment. The jame 
Hall be obſerved in advowſons demiſed far ter m of life, or years, 
er in fee tail. ſ. 2. | 


Aud from henceforth in writs of quare impedit and darrcin 


pbreſentment, damages ſhall be awarded, that is ta wit, if the 
ine of fix menths paſs by the diſlurlance of any, ſo that the 
bib dio confer to the church, and the very patron leſeih his 
© preſentation for that time; damages ſhall be awarded for tw 
bears value of the church. And if the fix months be not paſſed, 
| but the preſentment be deraigned within the ſaid time, then 
E 4rmages ſail be awarded to the half year's value of the church. 
Aud if the diſturber have nit whereof. he may recompence da- 
& ages, in caſe where the biſh1p conſerreth by lapſe of time; he 
Hall be punifhed by two zears impriſonment ; and if the adurw- 
n be deraigned within the half gear; yet the dijturber ſhall 
le puniſhed by the impriſonment of half a hear. 1. 3. 5 

And from henceforth writs ſhall be granted for chapels, 
| prebends, vicarages, hſpitals, abbies, priories, and other houſes 
| which be of the aduowſons of other men, that have not been uſed 
| i oe granted befire, And when the parſ1n of any church is 
| @/turbed to demand tithes in the next pariſh by a writ of in- 
dicavit; the patron of tie parſoa jo diſturbed fhall have a writ 
| demand the aduoiuſon of the tithes being in demand; and 
| When it is deraigued, then ſhull the plea paſs in the court 
| Oriflian, as far forth as it is deraigned in the king's court, 


1.4. | 
§. 1. That where any having 19 riont to preſent, had 
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the patron that hath title to preſent, out of poſſeſhor, 
but only plenarty by preſentation : but plenarty by colla- 


| tion doth put him that had right to collate, out of poſ— pl 
| ſeſhon. 1 Inf. 344. 2 int. 35% | 
1 Had preſented to any church] This is intended of a church Ti 
„ reſentative. 2 Ii. 386. LE 
=. F e 83 EC IR 
; — IV hiſe clerk che admitted] Albeit that admiticd in its Br. 
| proper ſenſe is, when the biſhop upon examination finveth Þ 


him able; yet here it is taken for inſtitution : . * 
that before inſtitution, the rightful patron is not put cut! 
of poſſeſſion. And it is to be obſerved, that by the in- | 
ſtitution the church, as to all common perſons, is full as 
to the ſpiritualty, that is, the cure of ſouls, which the! 
biſhop by the act of inſtitution hath committed to him; 
but before induction, the parſon hath 125 the temporal 
ties belonging to his reAory. 2 Infl. = 
But the church is not full againſt ii Ling before in $2 
duction; becauſe in the king's caſe plenarty is to be in- 


tended = a full and compleat plenarty, as well! to the * 
tempotalties as to the ſpiritualty. 2 Int. 256. = 


And in there be an uſurpation upon the king, by a com- 
pleat p enarty ; the king cannot preſent to "the church, 
| before he bath removed the incumbent by quare impedit; | 
left contentions might grow in the church between th! 5 
ſeveral claimers of the benefice, to the diſturbance or hin- 
drance of 433 ſervice; and this was by the common 
law. 2 It. 3 E 
But in that Lale, the king is only put cut of poſſeſſion 
as to the bringing of an action; but the inheritance of 
the advowſon is not deveſted out of him. 2 nfl. 357. 
He that was very batron could nat recover his aduteuſin 
At the common law, if a ſtranger had preſented his clerk, 
and he had been admitted and inſtituted to a church, 
whereof any ſubject had been lawful patron ; the patron 
had no other remedy to recover his advowſon, but a wii: 
of right of advowſon, wherein the incumbent was not to 
be removed. And fo it was at the common law, if an 
uſurpation had been had upon an infant or feme covett, 
having an advowſon by deſcent, or upon tenant for life, 0! 
the like; the infant, feme covert, and he in the reverſion 
were 3 to their writ of right af advowſnn; for at tht 
common law, if the church were once full, the incum- 
bent could not be removed, and plenarty nenerally Was 1 
$oos Pied. in a quare impedit or aſſiſe of dairein preſent- 
N — | NEB; 
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Advowlon. 
metit, and the reaſon of this was, to the intent that the 
incumbent might quietly intend and apply himſelf to hrs 
ſpiritual charge and the law did intend, that the biſhop 
that had cure of ſouls within his dioceſe, would admit 901 


inſtitute an able man for the diſcharge of the ſpiritual 


function, and that the biſhop would do right to every pa- 


tron within his dioceſe. But at the common law, if any 
had uſurped upon the king, and his preſentee had been 


admitted inſtituted and induced (for without induction 


the church had not been full againſt the king), the king 


might have removed him by quare impedit, and have 


been reſtored to his preſentation ; for therein he hath a 
prerogative, that nullum teinpus occurrit regi; but he could 


not preſent, for the plenarty barred him of that, neither 


could he remove him any way but by action, to the 


end the church might be the more quiet in the mean 


time ; neither did the king recover n in his quare 


impedit at the common law. But this ſtatute hath al- 


tered the common law in all theſe Caſes, 122 344. 


2 Inſt, 356. 


But only by a writ of 11971 This is to be anderfiood; 
where the patron had a fre ſimple, and that he or ſome of 


his anceſtors had preſented : but if the patron claimed 
the fee ſimple of the advowſon by purchaſe, and had ne- 
ver preſented ; there he could have no writ of right of ad- 
vowlon, but before this ſtatute had loſt the advowlon. 
And likewiſe if tenant in tail, or tenant for life had ſuf- 


fered any ufurpation ; they had been remedileſs by the 


common law, becauſe they could have no writ of right, 


2 Inft, 357. | 3 


Iich ſhould be tried by battel] This is an ancient trial 
in our law, which the defendant might chuſe in divers 
Caſes, as eſpecially here in a writ of right. 


Or by great aſi] This, in general, is a writ that lies, 
where any man is put out of his lands or tenements, cr 
of any profit to be taken in a certain place; and fo, gil- 


ciled of his freehold. Terms of the L. 


It is provided, that ſuch preſentments| The 0 before 


going, to which theſe have reference, exend only to heirg 
n ward; but theſe words are to bs expounded of ſuch 
preſentments as are within the ſame miſchief; and there- 
fore this act extends to heirs of aUVOWIONS, tho they be 
aut of wes. 2 1550. 357. | 


Vor, . — | Sant 
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- preſentment, unleſs it be by the ſpace of fix months be. 
bring his action within the ſix months, it is maintainabe 


miſchiefs at che common law. 2 Infl. 360- 


Advowſon; 


Shall not be fo prejudicial ta the right beirs) This aq re | | 
lieverh only infants that have advowſons by deſcent ; for | 
if an infant hath an advowſon by purchaſe, he remaineth x 
at the common law, and is not remedied 1 this act. 2 


Infl. 357. 


And this being a law that p wrong, and ad 
vanceth right, doth bind the king, tho he ve not named 
in the act. 2 Inſti. 358. 1 

Or to them unto whom ſuch advowſons ought to revert als 3 
the death of any perſons} That is, to thoſe heirs that hate 
the reverſion of the advowſon by deſcent ; but the heir of |? 
him in the remainder is not within the n of this I 


act. 2 Infl. 358. 


Alter the death of a any ene That! is, of tenant by the 
curteſy, tenant in dower, or otherwiſe for lite, or for FE 
years, or in fee tail. 2 Infl. 358. | * 
The fame Gall be obſerved i in preſentments mad: ants WE © 
being of the inheritance of wives] But if a feme covert hath Þ 
an advowſon by purchaſe, and not by inheritance The 51 
not within the remedy of this act. 2 Inſt. 359. | 3 
Alſo religious men, as biſhops, a- chdeacons, parſons of churches $] 
and other ſpiritual men ſhall be aided by this Alatute) By this? 
preſentation and uſurpation i in time of vacation, abel be, 
freehold and inheritance is in abeyance; yet the uſurper i 
gaineth a fee {imple in the advowſon : like as if one en-. 
treth into lands during the vacation, and claimeth the? 
ſame as his inheritance, he gaineth an inheritance by), 
wrong. But yet as the dying ſeiſed of lands in that cafe“ 
during the vacation {hall not take away the entry of the 
fuccefior, no more ſhall the uſurpation during the vacation 
take away the right of preſentation when the church be- Ez 
comes void : and if he be diſturbed he ſhall have his quare Sy 


pon. 2 Inſt. 359. 


8. 2. The plea ſhall not fail by reaſon f hs plus arti] 4 
By the common law, plenarty before the writ of quate 
; impedit brought was a good plea, but plenarty hanging 


the writ was no bar at the common law; but now by thi 
ſtatute, plenarty is no plea in a quatre impedit or darre! 


fore the quare impedit brought; for if the rightful patro! 


by this ſtatute ; which ſhort 22 17 doth remecy mai! 


But 
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1 8 Advowſon. 
But this doth not bind the king; for plenarty by the 
1955 of ſix months is no bar againſt him; for he ma) 


have his quare impedit when he will; and that, whether 


he claimeth in the right of his crown, or in the right of a 
ſubject. 2 1nft. 360. 


Se that the writ be purchaſed within 2 months] And be- 


cauſe this computation doth concern the church, it is 
great reaſon that it ſhall be made according to the com- 


putation of the church, which churchmen do beſt know: 
and therefore the computation ſhall be made according to 


the kalendar for one half year; and not accounting a 
eight days to the month. 2 It. 360. 


The very heir is diſturbed to preſent ] Hereby the beir in 


reverſion | is provided for, and not the leſſor himſelf. And 
albeit tenant by curteſy, tenant in dower, tenant for 


lite, or tenant in tail preſented laſt ; yet the heir to whom 


the reverſion falleth in poſſeſſion, ſhall have by this branch 


1 an aſſiſe of darrein preſentment, albeit the heir or his 
1 anceſtor did not immediately preſent before. 2 IH. 361. 


S. 3. Damages ſhall be awarded] Before the making of 
2 this act, the plaintiff in a quare impedit recovered no da- 
mages, left any profit the patron ſhould take ſhould ſavour 
of fimony, which the common law did deteſt, And this 
is the cauſe that the king in a quare impedit recovereth 
no damages; becauſe he could recover none by the com- 
mon law, and the king is not within the purview of this. 


clauſe, 2 Inſt. 361. 


And foraſmuch as no damages were in a quate impedit 


at the common law, and this act after the ſtatute of Glo- 


ceſter (which gave colts in certain caſes) giveth damages 
only ; therefore in this caſe the plaintiff mall recover no 
coſts. 2 Inſt. 362. 
But in the caſe of Holt and Holland, M. 23 C. 2; where 


the queſtion was, whether the plaintiff in a quare impe- 


dit ſhould have coſts, it was ruled, that if it is a quare | 


impedit by the common law, there can be no coſts; if by 


ſtatute, there muſt be coſts: and if the church is "full of-- 
5K the defendant by inſtitution, then it is a quare impedit 
Within this ſtatute of the 13 Ed. 1. c. 5· if not, it is at 
= the common law. Sin. 25. 

S that the biſhop do confer to the church) Albeit the vi ſhop 
hath not collated, yet if he hath the right of collation, 


the plaintiff hall, if he will, recover double damages, 


Within the meaning of this act. But if, notwithſtanding 
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Adv ow ſon. 


ene hiſto; title to collate, the reh remaineth wid, 


the plaintiff may recover his preſentation ; and if he doth, 
the damanrs mali be only for half a year: in which cafe 
be bath bis cdedtion, either to loſe his prefentation, and 
have double damages, or to have his Pretenration.:\ with 
hinge damages, 2 Toft. 362. 


Ter two years value of the church] And this hall be ac- 
counted according to the true value, as the fame may i 
letten. 2 Inf. 362, | 


8. 4. Shall haut a writ to demand the ee of the tithes] 


By the common law, if the incumbent of one patron de— 


manded tithes again the incumbent of another patron, 
the writ of indicavit Cid lie; for that the right of the pa- 
tronage fhould come in queſtion : for by the preſentatioi 
Of the patron, his incumbent is to have the tithes S, Which 
are the profits of the church. And in a writ of right «f 
ad voveſon, the patron {hall alledpe the efplees (or profits) 


in his incumbent in teking of the great and ſmall tithes; 


and therefore if the right of tithes came in queſtion, tha 


eee the right of advowſon, the writ of 1nd! icavit 


did lie. 2 2 Jus . 363. 
The mi chief before this Ratute was, that ſeeing he 


right of tithes could not be tried between the two perions 
after the indicavit granted, the perſon prohibited was 


without remedy for trial of the richt of tithes; and there- 
fare this: 0 goth give the patron, whoſe clerk is prohi— 
ited, a writ of zight of advowlon of tithes; and if the 
right be tried for the demandant, the cauſe ſhall be te- 
moved into the court chriſtian, 2 Inst. 363. | 
But what if the patron hath but an eſtate for life, ſo 25 


e cannot have this writ of right of advowſon ; What re- 


medy 0701 be had for trial of "the right of 3 in this 
Caſe? It ſeemeth, that by confliuct tion of this ſtatute, 


the defendant in the indicavit epprating upon the at— 


tachment; ſhall plead to the right of the tithes in the 


King” court: or otherwiſe he thall be without remcdy, 
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Advowſon. 

The reafon of making this ſtatute was in reſpe & of the 
danger of lapſe; and therefore in favour of the patruus ie 
is provided that the juſtices of niſi prius ſhall have power 


to give judgment in theſe two actions. 2 Inft. 424. 


And) altho” the words be, that there ihe prdgment Hull be 
given immediately; yet if the juſtices of nil prius do vot 
give judgment, upon the return of the poltea judgment 
may de given by the court to which the return is made 2 
for by thefe words the higher court is not refrained, 2 
1ſt. 424. | | | | | | 


And this act, giving to the juſtices of nift prius power 


= togive judgment, they have thereby a power inclafive, as 


incident thereunto, given them to award execution, that 
is, writ to the b:fhop. But that writ is not returnable : 
But after the record be returned into the common bench, 
if the former writ be not execnted, that court MAY Trait 


| 2 writ of ſtcut alias, returuable into that court, 2 . 


424. 


By the 24 Ea. i . (de conjundtim ſeoſfatis): 


raſmuch as pleas in court fpuritual Heretofore had many times 
unmeet delays, for that our writ that is called indicauit was 
= many times brounnt before dhe judges, of fuck matters when 
= they were begun, aud therenbon or chief quftices coul nos 


preceed lawfully nir in due manner ia award a writ of eonſrlig- 
ton upon ſuch manner of proceſs ; it is agreed, that ſuch a 


writ of indicavit hall not be granted from henceforth to any, 


belore the matter hanging in the ſpiritual enurt between the 


parties be recorded, and that our chancellor fhall be cerl! fed” 


; thererf, by the ia bt and inſpection of the libel. 


By the ſtatute of articuli cleri, 9 Ed. 2. ſt. 1. c. 2. f 
debate do ariſe upen the right of tithes, having its „gina from 
the right of patronage, and the quantity ef the fame tithes do 
come unto the fourth part of the goods of the church; the king's 
Prohibition ſhall held place, if the cauſe come before a judge 
Joiruual, | | | | 


By the 12 Ed. 2. c. 4. As to the ingueſis to be taken upon 


WIS of quare inipedit, it ſhall be dane as 1s contained in the 


/ixtute of the 13 Ed. 1. ſt. 1. c. 30. And the juſlices ſhall 


Lave power to record nonſuils and deſaults in the country, and 


to give judement thereupon, as they de in the bench, and there 
11 report that which they have done, and there to be enrolled. 
An if it happen that the juflice or juſtices that hall be aſſigned 
l. take {uch uus in the country do nat come, or if they come 


2 3 into 


37 


ä 


j 

iS! 
. 
11. 
9 
bt 


1. i 
1 
4. 

Q 


Gates 


1 * a — - d D EY 10 = — IT 
els Sa : : e 270 . — . 
5 r 7 wy, 22 C > $i ——_ * 
D CI ARG. want nl neo Ea, Ar IE 
A ” - 1 i 


— U——. 
>a 


bt, AE OE han * 


= ” — 1 on "or * „ 
— r * 2 3 — 
-# div; — — _ — rer — Mr 5 C = - 
N. R n Fo > . : I V N DR >, 
| 8 r ee I EE. —— 
„„ ˙ Cabaer tee ks rant Ns nt mg, nn IE — 25 
— « WA tp. aa 4 : . 


. N r 
eee en. * * 2 4 N 
— p ̃]ꝗ—--ẽ — ˙ . 7—,ÿ!!'n ⅛ iw ꝓ7 . 


3 
S 
arty 


* 
8 N 
. 
5 — 
2 


5 70 


Advowſon.. 
inio the country at the day aſſigned, yet the parties and perſons 
of ſuch inqueſls ſhall keep their day in the bench. 


By the 14 Ed. 3. ſt. 1. c. 16. The jnſſices of oſſiſt and 


niſi prins ſhall have power to give judgment in the country, in 


pleas of darrgin Tongs and guare impedit. 


By the 1 Mar. ſel, . | Whereas by the flatute of 
1e 32 H. 8. c. 2. in fame caſes preſcription is limited to ſixty 


years, and in other caſes to fifty years, which being not di 
proved ſhall after trial had be a bar for ever to all writs in 
ſuch caſes; and a doubt hath been whether the ſame ſhall ex- 
tend to a writ of right of aduowſon, a guare abe, jure pa- 
tronatus, or aſſiſe of darrein preſentment, where the claimant 


cannot lay the efvlees, ferft n, or preſentment in him, his anceſ- 
tar s, or predeceſſors, or in him or them by whom they _ : 
within ſixty years next before: it is enatled, that the ſame 


ſhall not extend to any writ of right of advoroſon, quart im- 


pedit, or aſſiſe of darrein preſentment, nor jus patronatus; but 


that ail per ſons may maintain and purſue the ſame as they might 
have done before the Macy of the aid ac, 


It bath been generally 1 for law, that if one 900 


is not a rightful patron doth in due form of law, without 
any corrupt contract, preſent a clerk to a preſentative liu- 
ing, in time of peace (when the courts are open, and 
_ conſequently the rightful patron is at liberty to bring his 


quare impedit within the fix months if he pleaſeth), and 
ſuch preſentation taketh effect, and inſtitution and in- 


duction be had thereupon, and the clerk remains fix 
months in poſſeſſion before the true patron commenceth 


his ſuit; he thereby becomes a lawful incumbent, and 
may enjoy the living during his life. And altho' for- 
merly the true patron might, on the next avoidance, te- 

cover his ancient right in many caſes, yet he could not 
Go it in all; but in ſome was for ever barred of any re- 
medy. But now by the ſtotute of the 7 An. c. 18. For- 


 aſmuch as the pleading in a guare impedit is found very dijii- 
5 cult, whereby many patrons are either deſeated of their rights 
of prejentation, or put to great charge and trouble to recover 


their right ; it is therefore ena#ted, that no uſurpation upon any 


avoidance i in any church, vicarage, or other eccleſiaſtical pro- 
motion, ſhall diſplace the eftate or intereſt of any perſon intitled 
0 the advowſon or patronage thereof, or turn it 10 a right; 


ut he that would. have had a right if no uſurpation had been, 


na Projent ar maintain his guare impedit upon the next or 2 
| other 


Advowſon. 


eber avoidance (if diſiurbed) notwithſtanding fuch a Harpatiam. 
Watf, c. 7. To 5 


By the 20 G. 2. c. 52. All titles and ſuits and oftions of 
gnare impedit, are excepted out of the general pardon 
granted by that act. 5 . | 


By the 24 G. 2. e. 48. intitled, An act for the abbr 


viation of Michaelmas term :—PHhereas before the making” 


ef this act, all writs of ſummons to warrant againſt the vouch- 


ers upon common recoveries had, in writs of entry, and wrics 


of 1ight of advotiyon were made for five returns inclufiue ; 
for the more fpeedy per fecting of ſuch recovery, it is enacted, 
that every ſuch writ of ſummons, to warren? upon the appiar- 
ance of the tenunt to every ſuch writ of entry and writ of right 
of addotuſon, Hall be abridged to four returns incluſive. f. 8. 


An aflife of darrein preſentment no man can have, 
without alledging a prefentment in his own time. 2 »f, 
A writ of right of advowſon a purchaſer cannot have, 
without alleging a preſentation in his own time: But a 
quatre impedit a purchafer may Have, and alledge a pre- 
ſentation in him from whom he purchaſed the fame ;- and 


| to that end was the quare impedit provided, for zemedy 


of ſuch purchaſers. 2 In. 355. 


And feeing the writ of quare impedit doth lie for all ; 


perſons who may maintain an aſfiſe of darrein preſentment, 
it ſeems to be the ſafeſt courſe to bring that writ upon 
any diſturbance: But altho” it be ſaid that a man may in 


many cafes have either writ, yet in na cafe can he main- 
| tain both; therefore if the plaintiff hath brought a quare 
| Impedit upon a diſturbance, and hanging the ſame, doth 


bring an afſiſe of darrein prefentment againſt the fame de- 
tendants, the defendants may in pleading ſhew this ſpe- 
cial matter in certain, and aver that both writs are upon 


| the fame avoidance; and the writ of darrein preſentment 


will be abated. And if an aſſiſe of darrein preſentment 
be firſt brought, and aſter that a quare impedit for the 
lame avoidance; the aſſiſe ſhall abate, and the quare im- 


| pedit ſhall ſtand; for the quare impedit is of an higher 


nature than the aſſiſe. Waiſ. e. 22. 
When by the judgment in a quare impedit the inherit- 
ance, eſtate, or intereſt of the patron that preſented is to 
de diveſted, ſuch patron ought to be named in the writ ; 


becauſe the patronage fhould elſe be recovered againſt him 
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Advowſon. 


who had nothing in the patronage, namely, the clerk; 


and it is not reaſon that he who is patron ſhould be 
Cdilpottefied and ouſted of his patronage, when he is a 


ſtranger and not party to the action, eſpecially when he 
may be made a party. Huf e. 2 

And not only the patron, but alſo his incumbent, muſt 
be named in the writ; for if an incumbent at the time of 


purchaſing the original writ be admitted and inſtituted at 


the preſentation of any one, aliho? the ordinary and his 
patron be named, yet ſuch incumbent that is not men- 


tioned ſhall not "be removed, but only the N re- 
covered. Il. at}. C. 24. 


And in fore 5 I is neeeflary alſo to name the or- 
dinary in the writ; for if the patron be diſturbed in pre- 
. and th church” be not filled, the ordinary is to 
be named in tne writ, or elſe he will collate hanging the 
fait by lapiez whereas if he be named, he muſt either 
diſclaim, and THEN JUG SEN may be bad avainſt him, or 
elſe he muſt plcad, and fo allow himſelf to be a diſturber, 
and being made party to the action, he 1s barred of the 
advantage of lapfe. a F. E., . 

0 Juare impedit! is a polleſſory action, and therefore not 


to be maintained without a poſſeſſion; for which reaſon 
' the plaintifmuft always declare upon a preſentation made 


by himſelf or his anceſtor, or one whoſe eſtate he hath, 
or by the grantee of the next avoidance, or by his leſter 
for life or for years. 30a. 293. 

But yet the want thereof may be cured by yerdid, 
Str. 1co8. 

in all writs of quare - impedit, the teſt of the urt 


ought to be made the very day it is taken out, and not 


at any time be fore, and this by reaſon of the Mk 
1 3 3 

Ine proceſs in quare impedit are ſummons, attachment, 
and diſtteſs peremptory. And the ſheriff muſt ſummon 
tne detendant vy good lum moners, and return their names 
upon the origin, | writ, and not return common ſummon: 
ers, as John Dos and Richard Roe ; for a writ of dece!! 
linth- if the ſummons were not made indeed. But if the 
king be plaintiff and the defendant be not ſummonec, 
nor attached, nor diſtrained, and the king hath judgment 


by default, no writ of deceit lieh. IWaiſ. c. 26. 


By a conſtitution of archbiſhop Langton. If {wo art 


 Þreſented to one and the ſame church, the cuſtady theres, ſhai 


be given to neither of tim, pending the ſuit. Aud if the riglt 
of collating to fuch church frail babe to the bifh'p ; ; an ſuch ſs 
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Ad95wlſon, 


Jef either of the parties ſhould be prejudiced by the biſhops col- 
lation, who jhall afterwards carry his cauſe as to the right of 


patronage, it is decreed, that the biſhop ſhell collate neither of 


thoſe who have been proſented to the ſame church for that Pres 
unliſs by conſent of both the patrons, Lind. 215. 
And by the ſtatute of the 3 Ed. I. c. 28. None of the 


ting's clerks, nor of any jufticer, ſhall receive the preſentment 


ef any church, for the which any plea or debate is in the king's 


wurt, without ſpecial licence of the king ; and that the king 


forb:iddeth, upon pain to loſe the church, and his ſervice. 

The miſchief before which act was, that pending a ſuit 
for a church in the king's court, the one party or the 
other would preſent the chaplain of the king, or of ſome 


of the judges, the more to countenance the one party, 


and diſcourage the other: and at that time the miſchief 
was greater, becauſe if the clerk of an uſurper was in- 
fitured, the true patron had no remedy, but by a Writ of 
right of advowſon. 2 Infl., 212, 

"And by the ſtatute of the 13 Ed. 1. ft, x. c. 49. it is 


enacted as followeth : The chancellor, t- eaſurer, Juſtices, ner 


any, of the king's counſel, nor clerk of the chancery, nor ef the 
exchequer, nor of any juſtice or other officer, nor any of the 


king's pauſe, clerk nor lay, ſball net receive any church nor 


advotoſon of a church, land nor tenement in fee, by gift nor by 


purchaſe, nor to farm, nor by champerty, nor otherwiſe, ſo long 


us the thing is in plea before us or befere any of our officers ; 


nor ſhall take no reward thereof. And he that doth contrary to 


ois aft, either himſelf or by anather, or make any bargain, 
ſai be puniſhed at the king's ones. as well be that pur 
chaſeth, as he that doth ſell, 

ln zie bf datrein preſentment, ſix of the jury ought 
to have the view of the church, to the intent that they 
may put the plaintiff into po eſſion if he do recover. 
Matſ. c. 26. 


Judgment being given, the effects thereof are, that in 
an aſſiſe of darrein preſentment, he that prevails ſhall re- 


cover the preſentment, and fix of the jury who had view 
of the church may put the plaintiff into poſſeſſion if he doth 
recover. In a quare impedit, he that recovers, recovers 


te advowſon as well as the preſentment. But in both 


vrits, by the very judgment abſolutely given there is this 
eſtect of the judgment, that the incumbent that was in a 
church when the writ was brought, if named in the writ, 
18 actually removed; but if not named in the writ, he 
Wal! never be removed, IVaiſ. c. 28. 5 
Another 
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42 Advowlon. 


Another effect of a judgment given in a quare impedit . 
or darrein pig fentment is, "that he for whom the judgment pe 
is given ſhall cover as well bis damages, as his preſent. 41 
ment and ady:wlon, by the aforefaid ſtatute of the 13 h. 
Ed. 1. ſt. I. c. 5. Nai. e. 28. n. 

And the recov- wer ſhall have a writ to the biſhop to x 


admit his clerk. /atſ. c. 28. 

By a conſtitutio of archbiſhop Bow ies: I when a 
man hath recovered his right of patronage in the king's court, 
the ting doth write to ? bijep or to any other Wh? hath power 

0 grant inſlitution, the! he admit the clerk preſented by fich 
perſon having J recovered as aſoreſaid; the cler preſenies 
ſpall be freely adinitted, if the bentfice be vacant, and there be 
no other a a impediment, that the patron be not injured, 
Bu if the benefice be not vacant, the prelate may excuſe hin- 
felf to the king or his juſtices, by anſwering, that becauſe tie 
benefice is not vacant, he cannot therefore fuifil the king's man- 
date. But the patron may, if be pleaſeth, prefent again the 
perſon who is in p31/j3/ſion ; that ſa the right of him who hath 

/ recovered may bs aeclared for the future, 


Or 10 any other who hath power to grant inflitutionT As, Xx 
the dean, or archdeacon, or other ſuch like: who way 3 

| have ſuch power by cultom, eee or ſpecial pri- 
vilege. Lind. 217. | 
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Shall be freely admitted . That i is, without ackive any 
inquiſition of the right of patronage; becaufe it is enough 
that the king by his letters teſtifieth that be hath obtained 
the right of patronage in his court, Ling, 217. 


rr 
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The King dith twrite to tho biſhop] That is, by writ iflu- 
ing out of his court, And if the biſhop, upon receipt of 
the writ, doth not admit the clerk; another writ ſhall 
iflue, which is called the writ of ORE: non admit. 
Mal. e. 28. 

And it 1s ſaid, the very . in a quare imped t 
is an amotion of the incumbent, though he continue Hill 
the poſſt ſſion de facto; and if the p! liar; be inſtituted 

upon a writ to the biſhop, the defendant cannot appeal: 
and if be dotb, a prohibition lieth: becauſe in this caſe 

the biſhop acts as the King's minifter, and not as e 

3 Sai“. 294. 

After all, the learning concerning A preſentment 
ſeems now to be entirely obſolete, Before the ſtatute of 

the 7 An. abovementioned, the determination upon a dar- 


rein preſentment: Was ; concluſive, as between the pa- 
tron 


. 
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Advowlon. 


Ez tron or his heirs and a ſtranger: for, till then, the full 
| poſlefſion of the advowſon was in him who preſented laft 
and his heirs; unleſs, ſince that preſentation, the clerk 


Fe 


* 


3 3 nad been evicted within fix months, or the rightful patron 


had recovered the advowſon in a writ of right, which is 
0 3 a title ſuperior to all others. But that ſtatute having 
. given a right to any perſon to bring a quare impedit, and 
2 do recover (if his title be good) notwithſtanding the laſt 
5 preſentation, by whomſoever made; aſſiſes of darrein pre- 
ſentment, now not being in any wiſe concluſive, have 


+ uſual action. For the aſſiſe of darrein preſentment lies 
. only where a man hath an advowſon by deſcent from his 
- © znceftors ; but the writ of quare impedit is equally reme- 
dial whether a man claims title by deſcent or by purchaſe. 


3 Blech. 245. 


Form of the grant of a perpetual advowſon. 
3 N T\HIS indenture made the =—— day of - — in the 
/ Wn — year of the reign of our ſovereign lord ——— 


"erg 


- I * Great Britain France and Ireland king, defender of the 
Jailh, and ſo forth, and in the year of our Lord - Between 


7 3 A. B. of iu the county of — — /quire, of the one 
kh Port, and C. D. of in the county of ——— gentleman, 


3 / thr other part; Iiineſſeth, that the ſaid A. B. for and in 
onſderation of the ſum of —— of lawful money of Great 


| Britain, to him in hand paid at or before the ſealing and deli- 
-er Hereef, the receipt whererf he the faid A. B. doth hereby 
0 WM acinowledoe, and himſelf therewith fully ſatisſied and paid, 


t. and for ever diſcharge the ſaid C. D. his heirs executors and 
5 adminiflraters and every of them by theſe preſents, And alſo for 
bers other good cauſes and valuable conjiderations him the ſaid 
A. B. thereunio moving, he the aid A. B. hath given and 
d granted, and by theſe preſents doth fully freely and abſolutely 
5 grve and grant unto the ſaid C. D. his heirs and aſſigns for 
ever, All that the advowſon of the rectory or parſonage of. E. 
* Ze county of —— And all the eflate right title intereſt pro- 
| Perty claim and demand whatſoever of him the ſaid A. B. of in 
" WW #4 ts the ſaid aduvowſon, and to the donation preſentation and 
of | ſree diſpoſition and right of patronage of the ſaid church : To 
1 bave and to hold the ſaid advowſon and premiſes aſoreſaid 


bereby given and granted, or meant mentioned or intended to be 
1 | I hereby 


„ 
5 
> deen totally diſuſed, as indeed they began to be before; a 
: © quare impedit being a more general, and therefore a more 


| and thereof and of every part thereof dith hereby acquit releaſe 
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hereby given and prenicd, with the appurtenances, whto bim 
the ſaid C. D. his heirs and Wh 77 50 aud for the ſole and 
only proper uſe and bel09: %, of ive faid C. D. his heirs and 
aſſigus for ever, and its and 1 79 Th 1% intent or pur ſe 
whatſoever. And the 10 400 A. B. hath 9 7 enied, and by theſe 
preſents d:th grant fir hugely” and bis heirs, that they will 
warrant 15 the ſaid G. D. 4 pts Derr's the aforeſaid advotuſan 
of NY church and premiſes aforeſaid and every of them, 
with the Gf PUT INGRESS ae. 2 bi nth e ſaid C. D. bis heirs and 


galſig ns, again! Dim the fer AB» s herrs and alſuzns., and 


againſt all perfons wha foover claning or do claim the ſame, or 


any right or tie „ by from 6 or leder him them or an 


of them. And the faid A. B. doih hereby for himſelf bis hers 


executors and admrnijtrators, EOVEenani premye g grant and agree 
ta and with the ſain C. D. his heirs executors admiuiſir alors 
nd aſſigns, and ti und with cvery of them by theſe preſents, in 
manner and form following 3 that is to fay, that he the ſaid 
A. B. is at tne tune of le faling and delivery hereof, and 
until the execution of 7 theſe proſents, "hs true right and en e 
cd patron of the jad church of E. and of the reftory aforeſaid; 
an huth good tight, full power, and lawful and al ſolute au- 
toric, to grant and convey the ſame to the faid C. D. bis 
feirs and 2 in navwner and form as afore e/aid: And that it 
fall and inuy be lat rfl to and for the faid E. D. his heirs and 
Hans, from time 15 lime, and at all times for ever hereafter, 
TUNER: ver the faid COUr CH) fnail or may, by the deatb, reſigna- 
tion, deprivation, ceſſianu, or change of a ail or any the rector, 
or incumbents thoresf, cr thorwiſe, happen to Veet me 1 
47 Freſent 7 me other tho eſt learned and well qualified clerk, 
ſucceed in the fora church as the refor or parſon theresf, 5 
to dio all other alis which t the Alice „/ patron of the fad „fe- 
ory doth of right belong or appert 2n, as fully and ampiy as be 
the ſaid A. B. his heirs or ig us might or could do, if fbeſe 
preſents had nit been matte, TU νẽt any let, ſuit, Hiudruante, 
mcleſtationg, inicrruption or diſturtance whatever of or fron 
Him the ſaid A. B. his heirs or affiens, or any ether claiming 
ender him, them, or any ef them : And that be the ſaid A B. 
his heirs and 1. ns, and all uther perſons whatſoever having 
Gr ciuiming any rig or title to the ald aduowſm under him or 
them, ſpail aud wil from time to time, and at all times 85 
after, 2 the ve: aſe nate 7er 104, and at the proper 1 and 
charges of the ſuid C. D. 75 hers and effigns, in the law, 
nale, 40, len, ee and ſuffer all and every ſuch further 
and ether law} fil and reaſonable att and atls, grant and grants 
eonveoyarces and Hr ances in the law whatſoever, for the far- 


ther, beiter, and more perfect aud abſolute granting, COrvey= 


ings 
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_ Advowſon, 45 
ing, and aſſuring of the ſaid advowſon of the ſaid church ts the 
ſaid C. D. his heirs and aſſigns, be it by grant, confirmation, 
fine, or recovery, vr in uny ether manner as by the ſuid C. D. 
his heirs and aſſigns, or bis or their counſel learned in the law, 
ſhall be reaſonably deviſed, adviſed or required Al which 
further and other aſſurance and aſſurances, ſo to be made of the 
| faid premiſſes, ſhall be and enure, and ſnull be adjudged acemed 
and taken to be and enure, and are hereby declared ta be and 
enure, to the ſole only and proper uſe of the ſaid C. D. his 
heirs and aſſigns for ever, an l io and far no other uſe intent or 
purpoſe ꝛbhatjoe ver. In witneſs whereof” the parties aboveſard 
5 Vs theſe preſents have interchangeably ſet their bands and ſeale, 

r: the day and year fr ft above writgen, 2 e 
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Grant of a next avoidance, 
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Wo HIS indenture made the =— dry ofo——in the year of 
. J our Lord — Between A. B. of ———m the county 
7— gentleman, of the one part; and . D. of un the 
county of gentleman, of ihe other parts Hine, that 
the ſaid A. B. for divers good cauſes and crſiderations him the 


8 


* 


„ 
faid A. B. thereunto moving, hath given ad granted aid doth 
by theſe preſents grve and grant unto ibe furd C1), bis erecu- 
tors adminiſtrators and aſſigns, the firf! and next drn9tion none 
ration preſentation and free diſpoſition of the rettanv e parſon- 
age of the church of E. in the county of F. And that it ſpail 
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and may be lawful to and for the [iid C. D. bis evegtors ad- 't 
' miniſtrators and aſſigns, whenſoever, bowf,over, and by what» "8 


ſerver means, by aeat5 reſignution frivation cia pormntation 
er by any other ways or means Twhatſrever the aforeſaid church 
of E. ſhall fit or next happen to be vaid, to fis ſeut any one 
fitting honeſt and learned man thercunto; and tn de af! cher 
things which belong ta the office and duty of a Patrong andlh do, 
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Q I; 
fer the fulfilling of ſuch firfl and next vacation or a G3id426Ce 4 


only, as fully and ambvly, as he the fad A. B. mn. that echalF 9 
might do if theſe preſents had nit been made, And the ſaid | ul 
A. B. doth hereby for himſelf, his heirs excautors admimitro- 5 A 
tors and affions, covenant premiſe and grant ti and 1th the ; 

i fad C. D. his executors 4 dminijiratirs and gin, that he 1 
+0 the ſaid A. B. bath full poiver and lawful geit, 79 g be 9 
Laut and aiſhoſe of the Hext preſentation of. ant in the Ger- i 
P N aid reetory and church of E. to the {iid G. D. vis exiculors 


25 5 and 2 77 4 af 5 16 4. Had further at be 1 
= regard A. B. Pi; heirs 77 fig foal! ang 5 80 e 1 79 1 
7 * e and at all t Fw s berc aft GR, wy %, Nee 71 e 44 65 4 
95 lud charges of him the ſuid C. D. his executors aduiili/iraters 9 
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and aſſigns els do and execute, or cauſe to be made done an 


executed, ſuch further and other reaſonable att and acts, wh 


and things, conveyance and aſſurance in the law whatſoever, | 


for the further better and more abſolute giving and granting of FE 
the ſaid next preſentation of in and to the aforeſaid rectory and“ 
church of E. unto him the ſaid C. D. his executors adminiſtra. Þ > 
tors and aſſigns, as by him the ſaid C. D. his executors admi. © 
niſtrators and aſſigns, or bis or their counſel learned in the lau, © 
fall be reaſonably deviſed or adviſed and required, In witneſ) E 
_ whereof the parties to theſe preſents have hereunto interchange- Þ- 


ably ſet ther hand and "u the 7 and hear hf as 3 


ten. 


obs: " Avid dei. See Poperp. 
Alienation of glebe lands. See Glebe lands. 
Alimony. See Marriage. 
Alms cheſt, See Church 


Altarage. 


L T ARAG E comperbends not bly a the offering! 
made upon the altar; but alſo all the profit which 
accrues to the prieſt by reaſon of the os ebuentio altaris 
God. Repertor, Canon. 339 
Out of theſe, the religious aſſigned a portion to the 
vicar; and ſometimes the whole altarage was allotted to 


him by the endowment. Id. Intred. 5 J. 


Since the reformation, divers difputes have ariſen, 
what dues were comprehended under the title of altara— 
gium; which were thus determined in atrial in the exche- 
quer, M. 21 Eliz. viz: Upon hearing of the matter, 
between Ralph Turner, vicar of Weſt Haddon, and EA. 
ward Andrews; it is ordered, that the ſaid vicar ſhall 
have by reaſon of the words altaragium cum manſo compe- 
tenti contained in the compoſition of the profits aſſigned 


for the vicar's maintenance, all ſuch things as he ought. 


to have by theſe words according to the definition thereof 


made by the reverend father in God John biſhop of Lon- 
don, upon conference with the civilians David Hewes 


judge of the admiralty, Bartholomew Clerk dean of the 
arches, John Gibſon, Henry Joanſe, Lawrence Hewes, 


and Edward Stanhope, all doCturs of the civil law: ; that 
15 
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Altarage. 


is to ſay, by altaragium, tithes of wool, lambs, colts, 
calves, pigs, gollings, chickens, butter, cheeſe, hemp, 


fax, honey, fruits, herbs, and ſuch other ſmall tithes, 


with offerings that ſhall be due within the pariſh of Weſt 
Haddon And the like was for Norton in Northampton- 
ſhire, in the ſame court within two or three years before, 


upon hearing, ordered in like manner. Ken, Par. Ant. 


Gloſſ. God. 339. 

Vet it ſeems to be certain, that the religious when they 
allotted the altarage in part or in whole to the vicar or 
capellane, did mean only the cuſtomary and voluntary 
offerings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the ſtanding tithes, whe- 
ther przedial or mixt. Ken, Par. Ant. Giofl, 

And in the caſe of Franklyn and the maſter and brethren 
of St. Croſs, 7. 1721; it was decreed, that where altara- 
gium is mentioned in old endowments, and ſupported by 
uſage, it will extend to {mall tithes, but not otherwiſe. 
Bunb. 7 
It is mont probable, that the oreateſt annual revenue 
by altars, if not by altarages, in any one church within 
this realm, was in that of St. Paul, London. For when 
the chantrics were granted to king Hen. 8. whereof there 
were 47 belonging to St. Paul's, "there were in the ſame. 
church at that time no leis than 14 ſeveral altars, And 
although they were but chantry prieſts that eite 
them, and had their annual falaries on that account, 
diſtin from altarages in the proper ſenſe of oblations; 
yet in regard theſe annual profits accrued by their ſervice 
at the altar, they may not improperly be termed penſion 
altarages, though not oblation altarages. God. Introd. 51. 


At See Dillenters. 


Anabata. 


N AB ATA, is a cope, or ſacerdotal veſtment, to 


f cover the back and ſhoulders of the prieſt. Kent. 
b Par. Ant. Gloſſ. v. Anabata. 


Annals 7 


47 


” — : I r 3 . 
W DINE — 1. %ͤ—¹V ]¼%b , QU FEE g n * 
— EET INE GGG == 2 Sz 2 FS) _ * U 4 1 : . | by : 
2 2 * * 8 ” 34 S 8 N 3 4 2 —— 4 LO 45-4 a+ * 922. . 4 
NS 1 ee, Pe ee 5 n n * EO 5 2 22 Ton RO LU En 8 p - bow ne 7— . — 2 * SY br AT * 4 * a 8 1 3 7 
1 any 7. 5 p 1 : 4 wo . 7 19 PrA p 7 8 * 1 wif . 
— ” =; - 2 : eo — * 6 
— * 1 . hy r — 


1 


; 

a WO es > Che: 

ACE Pa ws 

n \ 
"2 


ä 
7 


— 
— 8 Fob :- 

2 1 2 2 
— * Em > 4 


„ 


9 — _- 


ED 


— te —— - . 
3 e +» 5 
— — > 6 


_ 


13 
14. 
1 
4 
1 
N 
| 
9 
1 
4 
1 
4 


r 
ne. 
— 


ry 
= 


FOO 
— 
wr 


Br the ſoul of a perſon deceaſed, or for the benefit of a 
perſon living or for both. 04 Parerg, 190. 


for the ſoul of the deceaſed, Hl. eren. X90: 


follows in courſe of pre actice, ;f-a- ſuit proceeds, is the 


certain terms; and upon the ceth allo of the perſon that 


no one is bound to accuſe himſelf, 


that by tae help of them, the adverſe party may be fe— 
licved in the matter of proof, And if theſe anſwers ate 
not clear, full, and certain; they are deemed and taken 
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N NAL S, were maſſes ſaid in the romiſh church, | 50 


for the ſpace of a year, or for any other time, cithe: 
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A NNIV . RSA RI ES, were offices celebrated, not 
only once at the end of the year, as obits were; 
but were to be performed every day throughout the Jear, 
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Anlwer. 8 3 


F T E R conteſtation of ſuit, and the oath of calumn} 
taken by both the litigants, the next thing which 


demanding and giving in of perſonal anſwers, Which 
arc made in writing to the ſeveral articles or poſitions of 
a libe}, or to any other judicial matter exhibited in court. 

"Kad thele antwers ought to be made, in very clear an! 


exhibits them, unieis it be in a criminal cauſe, herein 


FCC 
©... wy — co — — 


For -perfona! anſwers are therefore provided. in law, 


in law as not given at all: and upon a motion made, 
the judge ougat, by an interlocution, to enjoin new an- 
{wers : it being the ſame thing to give no anſwer at all, 
as to give a a general and | inſufficient anſwer, | k 
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. Pa the proper orders and decrees of the court. 471 


Ankwer, 


A perſonal anſwer therefore ought to have theſe three 
gualities init; Firſt, it ought to be pertinent to the mat- 


ter in hand. Secondly, it cuzht to be abſolute and un- 
conditional. 


tan. Hl. Parerg. 65. 


Antiphonar. 


HE antiphonar, antiphonarium, from ait contra, and 


. Own ſonus, is that book which containeth the invi- 
tatories, reſponſories, verſes, collects, and whatever is 
ſaid or ſung in the quire, called the ſeven hours, or bre- 
viary. Lind 251. 


Apparitoz. 


1. A PPA RI T 0 R 8 (ſo called from that principal Who, 


branch in their office, which conſiſteth in ſum- 
moning perſons to appear) are officers 2Dpointed to exe- 


- 0 


OR 67. 
And theſe are choſen by the 8 judges 


PB 8 Who may ſuſpend them for miſdehaviour, 
but may not remove them at diſcretion, as they molt of 
them hold their office by patent, 

3. The proper buſineſs and employment of an appari- flis office an 
tor tis, to attend in court, to receive ſuch commands 2s 
= the judge ſhall pleaſe to ilſue forth; 
the ane into court; 
3 es in the production of e Hp and the like; and to 
make due return of the proceſs by him executed, 25 
Parerg. 68. 

E More particularly, his conduQ is regulated 1 the fol- 
3 lowing canons and conſtitutions : 
.) Otho. We do ordain, that from henceforth letters 


to convene and cite 
to admoniſh or cite the par- 


Citatory, in Cauſes e hall not be ſent by thoſe 


1 who obtain them, nor by their meſſengers; but the judge 
N ſhall ſend them by his own faithful meſlenger, at the mo- 
berate expence of the perſon ſuing them out ; 


** citation ſhall be directed to the dean of Io deanry 
Where 


„ el . RR. 


And, thirdly, it ought to be clear and cer— 


Hom appointed. ; 


duty. 5 


or at leaſt 
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or apparitors of archdeacons and deans occaſion to our 
mandates or to do other things neceflary, they come to 
the houſes of reCtors vicars or curates, or of other prieſts 
clerks or religious, they ſhall demand nothing of them by 
way of procuration or ether duty; but accepting with 
tent therewith. And they ſhall not execute their precepts 
by meſſengers or ſub-beadles, but in their own perſons, 


by others, without ſpecial mandates from their principals; 


act contrary to this conititution, and ſhall be found bur- 


within our province ſliall have one apparitor for every 


with the rcQors or vicars of churches at their charge 


Apparito?, 
where the party to be cited dwelleth, who at the judge 


commandment ſhall faithfully execute the ſame by him. 
ſelf or his certain and truſty meſſenger, Aen. 63. 


To the dean of the deanry] That is, the rural dean, who 
had then ſome office and juriſdiction, 

2 ) Boniface, We being defirous to apply a remedy 

gainſt thoſe grievances and exceſſes, which the beadles 


ſubjects, do ordain that when in order to execute thei; 


thanks what ſhall be ſet before them, they ſhall be con- 


And they ſhall not paſs ſentence of excommunication or 
interdict themſelves, nor denounce ſuch ſentences paſſel 


and if they all preſume to do otherwiſe, ſuch ſentences 
ſhall not bind. And the bezdlcs or apparitors who ſhal! 


denſome or injurious to the ſubjects of their maſters, jhall 
be fevercly puniſhed, and be obliged to render doub! e to 
thoſe they have aggrieved, Lind, 221. : 


Or of other pricfts] As, chantry priefis, « or other who 
performed obits or anniverſaries. 8 

(3.) Stratferd, We do ordain, that every one of Out 
FAY HO ſhall have one riding apparitor ouly, for hi 
dioceſe ; and that the archdeacons of the teveral places 


deanry, not riding but on foot: And they ſhall not ttay 


more than one night and day in every quarter of a year, 
unleſs they be ſpecially invited by them: And they ſhall 
not make any collections of money at the general chap: 
ters; nor of wool, lambs, or other things at any other 
time; but they may accept with thanks what ſhall be 
freely given to them, And if more ſhall be deputed thai 
is above expreiecd, or any of them ſhall be found teme- 
rariouſly to act contrary to the premiſſes; they who de- 
puted them ſhall be ſuſpended from their office and be- 
nefice, until they ſhall remove ſuch perſon ſo deputed, 
and they who ſhall be ſo deputed ſhall be for ever ip! 
facto ſuſpended from the office of apparitors. Lindw. 225 


(4 ) Can. 


Apparitoꝛ. | 


{4.) Can. 138. Foraſmuch as we are deſirous to re- 
dreſs ſuch abuſes and aggrievances, as are ſaid to grow by 
ſumners or apparitors; we think it meet that the multi- 
tude of apparitors be (25 much as is poſſible) abridged or 


reſtrained : wherefore we decree and ordain, that no bi- 


ſhop or archdeacon, or other their vicars or officials, cr 


Z other inferior ordinaries, ſhall depuic or have more appa- 


ritors to ſerve in their juriſdictions reſpectively, than either 


they or «heir predeceſfors were accuſtomed to'heve thirty 


ears before the publiſhicg theſe our preſent conſtitutions. 
All which apparitors ſhall by themſelves faithfully execute 


their offices; neither ſhall they under any colour or pre- 


* 


tence whatſoever cau e or ſuffer their matidates to 1 


executed by any meſſengers or ſubſtitutes, unJeſs upot 


ſome good cauſe to be firſt known and approved by 80 


ordinary of the place, Moreover they ſhall not na up- 
on them the office of promoters or informers for the court. 
Neither ſhall they exact more fees than are in theſe our 
conſtitutions formerly picteribed. And if either the num— 


ber of the apparitors deputed ſhall exceed the affigned | 
E linitation, or any of the ſaid 2pparitors ſhall offend in 


any of the premiſſes; the nerſons deputing them, if they 
bz biſhops, ſhall upon admonition of their ſuperior dif- 


charge the perſons excceding the number fo limited; if 


inferior ordinaries, they ſhall be tuſpended from the exe- 
cution of their lee, until they have diſmiſted the ap- 


paritors by them ſo deputed; and the parties themſelves 


lo deputed, ſhall for ever be removed from the office of 
apparitors, and if being fo removed they deſiſt not from 


the exerciſe of their (aid offices, let them be puniſhed by 
eccleſiaſtical cenſures as perſons contumacious, Provi- 


ced, that if upon EXPErie! ice the number of the ſaid ap- 
paritors be too great in any dioceſe, in the 5: 7 nt of 


the archbiſhop for the time being ; they ſhall by him be 


0 abridged, as he all think meet and convenient. 


Faithfull & execute their offices] If 4 Won itian be ded 


to an apparitcr, to ſumw:t a man, and he upon the re- 


turn of the monition avers that he had furmyzed him, 


When in truth he had not, and the defendant be there- 


upon excommunicated ; an action on the caſe at common 


l will lie againſt the apparitor for the falf. hood com- 
mitted by him in his office, beſides the puniſhment in- 
licted on him by the eccleſiaſtical court for ſuch breach 


of rut, l. Parerg. Jo. 2 Bulſi. 204. 
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Origin of apreals 1. 1 HERE were NO appeals to the pope out of Eng- 


10 Rome. 


Apparitos. 


[Which kind of puniſhment of the apparitor for mil. 


behaviour, is much more regular than that which way 


inflicted by the famous Bogo de Clare (mentioned elfe- 
where in this bock, under the title Pluralitp); Whole 
ſervants, when the apparitor went to ſerve a citation up. 
on him in parliament time, compclled the apparitor to eat 
both the citation and che wax. M. „ 


O/ice of promoters or informirs for the court] H. 8. C. 


| F and Mill. Action upon the caſe, for that the 


defendant being an apparitor under the biſhop of Exeter, 


maliciouſly, and without colour or Cauſe of ſuſpicion 


of incentinency, of his own proper malice, procured 


the plaintiff ex officio, upon pretence of fame of in- 


continency with one Edith (whereas there was no ſuch 
fame nor juſt cauſe of ſuſpicion), to be cited to the 


conliftory court,. and there to be at great charges and 


vexation until he was cleared by ſentence; which was 


to his great diſcredit and cauſe of great expences and 


loſſes; for which the action is brought. Upon not gui: ty 


pleaded, and found for the plaintiff, it was moved in 


arreſt of judgment, that i in this caſe an action lieth not; 


for he did nothing but as an informer, and by virtue of 


his office. Burt all the court held, forafmuch as it is al- 
ledged that he did maliciouſly and without colour of ſu- 
ſoicion cauſe him to be cited, upon pretence of fame 


where the:e was no off: nee committed. and 1t is aver- 
red that there was not any ſuch fame, and he is found 
_ guilty thereof, therefore the action well lieth.  Cro, 


Car. 291. 


Neither lall they exact mire fees than are I theſe gur con- 
ſtituriont formerly preſcrited] That is, in Can. 135. which 
is ſpecified under the title 37 es. 


Appeal. | 


land, before the reign of king Stephen; when they 
were intr roduced by Heary de Blois, biſhop of Winchel- 


ter, the pope's legate. Not but atten pts had been made 


before that time, to carry appeals to Rome, which were 
vigore: ully Bd by the nation; as appears by che 
complaint of the pope lu the reign of Henry the firlt, that 


«ln 
6 * 


the king would ſuffer no appeals to be made to him; and 
before. th at, in the reign of WI Iam Rufus, the b' 110 ps 
and barons told Anſelm (who was attempting it) that 
it was a thing unheard of for any I to go to Rome 
that is, by way of appeal) without the king's leave. 


And though this point was yielded in the reign of king 


Stephen, vet his ſucceſſ. r Henry the ſecond retumed and 
maintained it, as appeats by the conſtitutions of Claren- 
don, which provide for the courſe of appeals within the 
realm, ſo as that further proceſs be not made, without 
the king's aſſent. And aftcrwards, in the parliament of 


Northampton, the conſtitutiens of Clarendoa were re 
newed; and in the reigns of Richard the firſt and king 


Joun, we find new complaints ot the li:tle regard paid 0 
toc appeels; for which alſo divers perſons were impri- 


ſoned in bad reigns of Edward the Grit, Edward - ſe- 


cond; a id 1 2 Ward th t th! ird. Gisf. 3; 4 In ſt. 


N-veitneleſs, appeals to Rome ſtill ubtained, . 1 the 


reign of king Henry the eiznth, when they were fhnally 
aboliſhed by the ſtatutes of the 24 H. 8. c. 12. and 25 
H. I c. 19. {here following). 


By the 24 H. 8. c. 12. All cauſes omen, ary, cauſes 


% pe ke and gi vor ces, rizhts of tithes, obiations, and 


eventrans, ſhall be finally trad within the king's juriſ- 
dictn and authority, and nit elſacobere; any foreign appeals 
to ie ſee of Rome, or to any ether foreign courts or putentates, 
to the let or impediment thereef in any wiſe nitwithſlauding. 
{if any perſon ſhall procure frem the fee of Rome or any 

her foreign c:urt any appe al in any the cauſes af” reſaid, or 


execute any proceſs concerning the fame; he ſpail incur a : pre 
TTT 


Appeals to Rome | 


aboliched. 


And by the 25 H. 8. e. 10. No manner of eppeals ſhall 


be had cut of this realm ta the biſhop or [ce of Rome, in any 


172 er matters whatſoever ; but all manner of appeals, of 
, nature or condition Hover they be, ſhall be mate and 


100 after ſuch form and condition, as 15 limite for appeais In 
Cauſes 9 matrimony, tith 455 oblations, and 00V ena! by 7 dau- 
te made ſince the beginning of this parliament. And if any 
perjim ſpall ſue any appeal to the biſhop or jee of Rome, or pre- 


cue or execute any proceſs from thence ; he, his aiders, couu- 


Vun, al Qveltars, jNa | incur a premuniie. . 7 5. 

3. And 1 within this reaim fjhall be in this form, 
and nit etherwife ; ; fr/t, from the archiea 01 07 #n offical, 1 
th, ter o, cauſe bs there begun, ta the bijhi; 24 H. 8. 
EY 
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Appeal. 


if ; be commenced before the biſpob or his commiſſary ; then 
From the biſiab or his commiſffary, within fifteen days next en— 
fot: the jusgment er ſentence given, to the archbiſhop ; and 
there in be "def Hineti vely and final „ dered decreed and adjudged, 

bibi o ger appeal whatſoever. 1. 6. 

1F uh, mniter for any the cauſes afereſaid, be commenced be- 
fore the a: chirac.n of any archbiſh: þ, er his commiſſary ; thin 
the party grazved may take his appeal, within 15 days next 
gie judgment er ſentence given, to the court of the arches, or 
audience of the ſame archbiſhop ; and from the ſaid court of th 
archet, or audience, within fifteen days then next enſuing aſter 
Juarmint or ſentence there given, to the archbiſhop of the ſaine 
Province, there to be finally determined without any other ap- 
* 1. 7. | | 

If the matter be commenced for any the canſir afor rfard, 


before the at chbiſpop, thn the ſame ſhall be before him Geſi. 


nitivel determined, without any other appeal, provocation, or 
ry other foreign procef out of this realm ts be ſued to the let 
er derogntuen of tos ſaid judgment ſentence or decree, olher- 


wij/z than” is by this at limited; ſaving always the prerogaitue 


of the archbiſhop and church of 6 anterbury, in all the foreſaid 
cauſes of appeals, to him and his ſucceſſors, to be ſued within 


this realm, in ſuch and like wiſe as they have been MY 


and uſed to have heretofore, Wo 
Appeals within this realm foall he in this firm Which 


is to be done by demanding letters miſſive, called apoftol:, 


from the judge @ quo to the judge ad quem, Gibſ. 1035. 


From the archdeacon or his official to the biſhop] And not 
per ſaltum to the archbiſhop : and this is agreeable to the 


rule of the ancient canon law. Gi. 1036. 


In the caſe of Robinſon and Codſalve, M. 8 W. It 1 was 
reſolved by the court, that where an archdeacon has 2 


_ pecultar juriſl1Etion, he is totally exempt from the power 
of the biſh p, and the biſh»p cannot enter there and hold 
court. And in ſuch caſc if the party who lives in the 
pecuſiar be ſued in the biihop' court, a prohibition ſhall. 


be granted, for the ftetute iatends that no ſuit ſhall be 


per fo un, but if the ar. h.!eacon has not a peculiar, 


then the biſhop aud ue Rave CO .CUIFent juridd.Alion, and 


the part 8] may commence his ſuit either 11 the archdeaco!” 5 


court or ihe biſh p's; and if he commence in the biſhop's 


court, n prohib.c..:; ſhall be granted; for it it 8 


it would c nue the b: :110p's court te determine nothing 
but appeals, and render it incapa ble of having any Cauſes 


C: iginally commenced tn L. Raj 123 


¼g.üe?e miY ed in M SC hens 
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From i be biſhop] This is to be extended to a'l who have 

1 epiſcopal juriſdiction: As in the caſe of Johnſon and 
Ly, M. 7 VW. where the dean of Saliſpury, in one of 
bis peculiars, made letters of requeſt to the dean of the 
arches; it was objected, in order to obtain a prohibition, 
that this was per /altum, and that he ought to have made 
requeſt to the biſhop of Saliſbury his immediate ordinary : 
But the plea was not allowed, becauſe this was not (as 

in the caſe of an archidiaconal peculiar) ſubject to the 
juriſdiction of the ordinary, but immediately to the arch- 


biſhop. Gi. 1035. Skin. 589. 


Frim the biſhop or His cammiſſary, to the archbiſhop] And 
not from the biſhop's official or commilizry, to the biſhop 
EZ himſ-If; for the reaſon given in the canon law, namely, 
leſt (having both but one auditory) the appeal ſhould 
ſeem to be made from the ſame perion to the ſame perſon. 
" "  Gi4/: 10366 
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But by the 25 H. 8. c. 19. For lack of juſtice in the arch- 
e liebs courts, the party may appeal to the king in chancery; 
a Y end upon every ſuch appeal, a commiſſion ſhall be directed un- 
der the great ſeal to ſuch perſons as ſhall be named ty the king, 
lle as in caſe of appeal from the admiral's court, to hear and 
E determine ſuch appeals; whoſe ſentence ſhall be definitive: and 
„ further appeals to be had from the ſaid commiſſioners, ſ. 4. 


mT, WV 


Por lack of juſtice in the archbiſhops courts] Such appeal 
lies not from a local viſitor ; nor in any cauſe of a zemporal 
t nature; nor did it lie from the high commiſſion court when 

in being, becauſe they themſelves were the king's dele- 
L gates, as acting by immediate commiſſion from him, and 
s dere was no remedy againſt their ſentences but a new 
a oommiſſion to others grantable in virtue of the royal pre- 
4 © Tozative and independent from this ſtatute, IWaiſ. c. 6. 


d Tie party grieved may appeal to the king in chancery] And 
e no commiſſion of delegates, in any caſe of weight, {hall 
Il de awarded, but upon petition preferred to the lord chan- 
ec cellor, who will name the commiſſioners himſelf, to the 
r, end they may be perſons of convenient quality, having 
dard to the weight of the cauſe, and dignity of the 
5 court from which the appeal is. Pacers Tradts. 294. 
5 WF And ſometimes for a ſupply of juſtice, on petition to 
| the king, a ſpecial commiſtion of delegacy itiueth, to be- 
Z Lin the ſuit, and proceed originaliy in the cauſe; as 
5 u bere the archbiſhop himſelf is intersſted, or the like, 

1 Ou ten's Or as aer, 
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pe ſens as 6541 k be named by the king] Ih 


act gives them none. 2 Vern, 118, 
of review may be granted under the great fea; appointing 


vile, review, and rehear the cauſe, 1 Ought. 427. 


Cauſes: 1, For that it is not reſtrained by the ſtatute. 


head by the canon law uſed to grant a commithon a We 


c. I. and 1 Eliz. c. 1. And fo it was reſolved in the 
king's bench, T. 39 Eliz. where the cafe was, that leu- 
tence being given in an eccleſiaſtical cauſe in the count!) 


affirmed, Whereupon, according to the ſtatate of the 


$4449 47 
Ippea“. 
A cenimiſſian fhail be directed under the great ſeal, to ſuch 
cle commuiſiiouers 
aic uſuaity fome of the lords ſpiriicual ard temporal ct 
bott, and commonly cne or more of the twelve. judges, 
and one or more doctors of tne Civil iaw. Floy. 20. 
And me are comme ly called aelegates (according to 
the language of the civil and canon law), on account of 
the "he ia c]mm non or delegation they receive from the 
King, fer the beating and determining every particular 
cad. R " vhereunto: {er Proceedings Are Ac- 
cording to the rules of the civil and; eccleſiaſtical laws; 
nd on 2 account it hath been particularly adjudged, 
that a 14.1 there doth not abate by ine death of the par- 
ties: this deing the courte in the eccleſiaſtical courts 
Alo pronbiuons go to them, as to an eccleſtaſiicai court, 
But 16 the caſe of Ster benen and Mod, H. 10 Ja. the 
better opinion of the court was, that they could not grant 
Ietiers of adininſiration: 67 „1037. | 


IWh:[e fentence ſhall be - -finitrve] In the caſe of San! an 
Fl ilfon, iT. i689, By ine lords commiſſioners : There 
lies no appeal rom a ſentence in a court of delegates; 
for they cannot have any otigina! Jarifoictions becauſe it 
IS a matter grounded upon an act of par! ament, Ang the 


e 
e 


But on a petition to ihe king in AY, a commiſſica 
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new judges, or aiding more to the former judges, to fe- 


And hereupon lord Coke obſerveth, that albeit theſe 
ſtatutes do upon certain appeals make the ſentence defini 
tive as to any appeal, and that no further appeal ſhould 
be had; yet the king, aiter ſuch a definitive ſentence, 25 
ſupreme head, may grant a commiſſion of review, for two 
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2. For that after a definitive ſentence, the pope as ſupreme WE 


revidendum; and ſuch authority as the pope had, claim- 
ing as ſupreme head, doth of right belong to the crown, 
and is annexed thereunto by the flatutes of the 26 U. 8. 


P 1 * 
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the party grieved appealed according to the act of the 24 
H. 8. to the archbiſhop, before whom the firſt {entence Wis 
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Appeal. 57 

l. 8. he appealed to the delegates: before whom both 
the former -ncences were repealed and made void by de- 
finitive ſentence. And there upon the queen, as ſupreme 
head, grants d aA ecm iin on of review, ad revidendum the 
ſentence of the delegates. And upon this matter, a pro- 
hibition was pray ved in the King's bench, pretending that 
the commiſſion of review was againſt law, for that the 
ſentence before the delegates was definitive by the ſtatute 
of the 25 f 8, But upon mature deliberation and de- 
bate, the pronivition wies denied: for that the commiſſion 
for the Cauies abovefaid was reſolved to be lawfully 
granted. in this caſe Coke fays, he being then the queen's 
attorney, was of counſel to maintain the queen's power. 

And precedents were cited in this court, in Michelot's caſe, 
29 El E. and in Goeaman's Cale, and in Luet's | Cale, 
in the ſame year. 4 It. 341. 

But a commiſſion of ieview is matter of diſcretion, and 
not of light: and if it be a hard cate, the chancellor will 
adviſe tne crown not to grant it. 2 P. Will. 299. 

inte commilhon of review, there is ſometimes a clauſe, 
to admit Giher allegations, and new matter, and to take 
procfs thereupon as well on the one part as on the other. 

1 Ov2nt, 427. 

4. By he aforeſaid ſtatute of the 24 H. 8. c. 12. If any Appeal tothe 
maiter, for. "ay the cauirs ſpecified in the ſaid ſtatute, wha: wee, 
Hall come in conte: tion ix any of the aforeſaid courts, which ſha all ray, e 
tuch the king; ibe party grievel may appeal from any of the 
courts of this realm, to the piu. prelates, and others abbots 
4% priors of the upper houje, aſſembied and convaecate by the 
's writ in the convocation being, or next enſuing; ſo that 
juch appeal be within fifteen days «fier ſentence g1ven : and the 
elle is be there finally determined. 1. 9. 

5 BY 'ne ftatute of the 2.5 H. 8. c. 19. Appeals from Appeals from 
places exenipt, wich by reaſon of grants or liberties were here- Places ensmpt. 
12 ere 8 1 e, ſpait now be to the king in chancery, and 
(-ftartrvely determined by authority of the king's com- 

i fron that no archbiſhop or biſhop ſhall inter mit or meddle 
With juch appeals, e otherwiſe than they might have done before. 
. 0, 


C. The manner of obtaining a -cormmilion of de legates Manner of ob - 


YES O 
is tdus: Pune broctor of tne appellaut draws a petition to taicing n coin 
mithon of dele- 


the old chancellor or lord keeper, ſetting forth the caufe, gates. 
end what bis client inhfted on, and what the judge de- 
creed; and that tneieupon his Chent, thinking himſelf 
a2zrioved, hath appeercd from the ſaid decree to the king's 
Meet y in tis high cyuurt of Chancery : Wherefore his 
| client 
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Appeal. . 
client humbly requeſteth of the lord chancellor, that : 
commiſſion of appeal be made out and iſſued under the 
great fea], directed to certain judges delegate to be named 
at his pleaſure, to hear aud determine the cauſe aforeſaid. 


 Whereupon the lord chancellor ſets down the names of 


Tn what caſe + 
Caution is to be 
xequired, before 
admiſſion of the 
2ppeal. 


ſuch perſons as he thinks proper: and afterwards a com- 
miſfi-n is drawn and executed ia due form, by virtue 
whereof the commiſtioners proceed to hear and determine 
the matter of the appeal. 1 Ought. 437. Es 

7. Can. 98. Foraſmuch as they who break: the lows: can- 
not in reaſon claim any benefit or protection by the fame; 
we decree and appoint, that after any judge ecclefiaſticy 


hath proceeded judicially againſt obſtinate and faRious 
perſons, and contemners of ceremonies, for not obſervin 
the rights and orders of the church of England, or for 


contempt of publick prayer; no judge ad quem, ſhall ad. 


mit or allow any his or their appeals, unleſs he having 
firtt ſeen the original appeal, the party appellant do my 


perionally l and avow, that he will faithfully keep 


and obferve all the rights and ceremonies of the church of 


England, as alſo the preſcript form of common Prayer, 
and do likewiſe ſubſcribe to the thice articles, concerning 


the king's ſupremacy, the book of common prayer, and 


Stamp duty. 


Zuſpenſtonof the 
tentence during 
the appeal. 


the thirty-nine articles of religion. 


8. By the ſeveral ſtamp acls; every appeal from the 


court of arches, or the prerogative courts, mall be upon 


a treble 40 5. ſtamp. 
9. During the appeal, the ſentence given by the infe- 
rior court or judge is ſuipenced, 


Thus, if a church be 7 by deprivation, fa the 
eccleſiaſtical judge hath actually pronounced a fentence 


of deprivation againſt the incumbent ; yet if the perſon 
_ deprived doth make his appeal, the church'j is not actually 
void, ſo long as the appeal dependeth : and if the ſen— 


Lakibition, 


tence of deprivation upon the appeal be declared void, 


the clerk is perfect 1 2 5 mbent as before, without any new 
inſtitution. Watſ. c. 6. 


10. And pending the appeal, it is uſual, at the indanes 
of the appellant, for the {uperior court to grant an inbi- 


bition to lay the execution of the ſentence in the inferior 


court until the appeal ſhall be determined. 


Concerning v dich, by Can. GH. it 16 ordained, that no 
inhibition ſhall de oranted out of any court belonging to 


the archbiſhop, at the inſtance of any party, unlels it be 


ſubſcribed by an advocate pract: ng in the ſaid court. 


Aud the like courte nal] be uled, in granting forth any 


inhibition 
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Appeal. 


2 ikibiton at the inſtance of any party, by the biſhop or 


e bis chancellor againſt the archdeacon, or any other per- 
d ö ſua exerciling eccleſiaſtical jut ſ\diction. And if in the 
; court or conſiſtory of any biſhop tuere be no advocate; 
often hall the ſubſcription of a proctor practiting 1 in the 5 
J. ame court, be held ſufficient. 
16 J And by Can. 97. it is further adored and decreed, that A; 
be benceforward no inhibition be granted by occaſion of any 
gangs cecree, or in any cauſe of correction, except 
1 | uoder the form aforeſaid, And moreover, that before 
.. WW tie going out of any ſuch inhibition, the appeal itſelf, 
al } or a copy thereof (avouched by oath to be juſt and true), 
is be exhibited to the judge or his lawful ſurrogate, whereby 


fe be may be lawfully informed, both of the qualicy of the 
: | crime, and of the cauſe of the yricvance, before the 
_ JI torth of the ſaid inhibition. And every appel- 
» {MW /ant, or his lawful proctor, ſhall before the obtaining of 
ft. any ſuch inhibition, ſhew and exhibit to the judge or his 
" I | ſurrogate in writing, a true copy of thoſe acts wherewith 
of : he complaineth himſelf to be aggrieved, and from which 
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t, be appealeth; or ſhall take a corporal oath, that he hath . 
ov | performed his diligence and true endeavour for the ob- g 


d taining of the ſame, and could not obtain it at the hands 
© F the regiſter in the country, or. his deputy, tendring 
ve bia bis fee And if any judge or regiſter ſhall either 


Appraiſement. See TUilS. 


n procure or permit any inhibition to be ſealed, fo as is : 
ald, Contrary t the form and limitation above ſpeeified ; 9 

e. e. bim be ſuſpended from the execution of his office, 1 
for the ſpace of three months; and if any proctor, or 1 

he | other perſon whatſoever by his appointment, ſhall offend 4 
ce in any of the piemit.s, either by making or ſcading out x] 
on | ny inhibition, contrary to the tenor of the ſaid premiſ- A 
bs; let him be removed from the exerciſe of his office, | 
bor the ſpace of a whole Years without hope of releaſe or 1 
d, A | 'eltoring, "A 
[| 
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bh Origina * of the app: opriatic n of cus a. E 
HK OR the firſt fix or ſeven centuries, the par: Jos 
and his clergy hved typetner at the ca thedral church z a 
they were all brought into a common tund, from be 


a continual ſupply was had, for ſupport of the Þifhop © 
his college of pr. ſbyters and deacons, and for the repar 


by their original nature could not be in the hands of any 
layman, or be employed to any ſecular purpoſe. tis 


churches, 


at the more ſolemn times and fſ-aſons of devotion, But 
to ſupply the inconveniences of diſtant and difficult accch, 


ing t 

ies 

3 ravel 

Appꝛopꝛziation. od 

: == 

2 conſe 

I. Originat of the appropriation of church, I par 
II. Endowment of vicarages upon app:opri. cs 
ation. | 8 8 0 = ſie 

| ' | | 5 | r 2 5 wy 
III. Augmentation of vicarages. n 
„ ares how e Nec 


the dioceſe or epiſcopal diftrict, whe Tein. n 


whatever were the tithes and obiations of the f 


and ornaments of the church, and for „ther titabſe works ore 


of piety and charity. 80 that before the diltr:bution of em 
England into pariſhes (as the word 18 now uted) all tithes care 


offerings and eccleſiaſt ical profits whatſoever did ent te 
belong to the biſhop and his clergy for pious ufes, 4d 


community and collegiate life of the biſhop and his 
clergy, appears to have been the practice of our Britiſh, 
and was again appointed for the model of our 8270 


While che biſhops thus lived ons their cleroy, 
reſiding with them, in their proper ſeats or cathegra 
churches ; the ſtated ſervices, or publick offices of fel 
gion, were performed only in thoſe fingle choirs ; t 
which the people of each whole dioceſe reſorted, efpecia!!y 


the biſhep ſent out ſome picſbyters into the remoter party 
to be itinerant preachers, cr occaſional d Elben tens ot the 
word and ſacran jents. Molt of theſe miſſionaries returns 
from their holy circuit to the center of unity the cpi 
Copal college, and had there only their fixed abode 3 Ale 

| | * 


bk IP 4 ; 

| Appꝛopziat on. 

zue the biſhop a due account of their labours and ſuc 
3 Tes in their reſpective progreſs. Yet ſome few of the 
rvelling clerg 275 where they ſaw a place more populous, 
a people 2. zalous, built there a plain and humble con- 
N. caey for divine worthip; and procured the biſhop to 
E--nſecrate it for an oratory or chapel at large, not vet for 
|: E priſh church, or any particular congregation, to be 
Fon fined within certain bounds and limits. And while 
is neceſſities of the country were thus upon occaſion 
4 ivplied, it did not alter the ſtate of the eccleſiaſtical pa- 


3 


is clergy. | 

; The diviſion of a dioceſe into rural pariſhes, and the 
Ef undation of churches adequate to them, cannot be a- 
bed to any one act, nor indeed to any one ſingle age. 

Several cauſes and perſons did contribute to the rife 
Not Io; parochial churches. Sometimes the itinerant preachers 
bound encouragement to ſettle amongſt a liberal people, 
Lad (by ibeir alſiſtance) to raiſe up a church, and a little 


ulls and feats of pleaſure or retirement, ordered a place 
Nef worſhip for their court and retinue, which was the 


- 

„ ereinal of royal free chapels, Very often the biſhops, 
of lommiſerating the ignorance of the country people, took 
es are for building churches, as tne only way of planting 
\r Wer kteping up chriſtianity amongſt them. But the more 


1 {Wherdinary and ſtanding method of augmenting the number 
ny Wo! churches depended on the piety of the thanes or great- 
i; er lords; who having large fees and territories in the 


his [country, founded churches for the ſervice of their fami- 
u, ies and tenants within their dominion. It was this gave 


on WH? primary title to the patronage of laymen: It was this 
made the bounds of a pariſh commenſurate to the extent 


Weveral lords: And it was this diſtinct property of lords 


o add tenants, that by degrees allotted new parochial bounds 
„che adding of new auxiliary churches. 
ut This firſt deſignation of pariſh churches did not at all 


bre:k in upon the right of the biſhop, either in reſpect 


* e ſpirituals or temporals. For the biſhop had {till the 
the per cure of ſouls within his whole dioceſe, and a title 
„al the eccleſiaſtical revenues; and it was by his autho- 
„end conſent, that pariſh churches and prieſts were fo 
iy Fain td, as helps and aſſiſtants given to him, For their 
117 3 | 


number 


L ony ; which fil] remained inveſted in the biſhop for 
the common uſes of religion, as devoted ſolely to God and 


(adjoining manſe. Sometimes the kings, in their country. 


of a manor : It was this divided the ſeveral portions of 
Ithe ſame church, according to the ſeparate intereſt of the 
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_ ordinate curates might ſeem a fort of receſs from his tigt 
made to him and his ſucceflors. No church, however 
built, was to be employed for pudlick ſervice, till conſe. 
were indeed as many acknowledgments of right and re. 
ſpect paid to the head of the dioceſe, as were by feudal 
For as the lord's own ſeat was the head of the barony, 
ſummoned to anſwer for the conditions of their tenure; 
ſo the biſhop's chair was always the ſeat and heart of the 


dioceſe, to which the clergy were cited to give account 
of their offices and poſſeſſions, as in their mother church, 


able heir ſhould be inſtated in it; ſo likewiſe the cuſtody 


firmed and ſettled in them. And in many other forms 
clergy were as accountable to the biſhop, as the lay te- 
nants were to the prime lord. So that during all this firl 
_ conſtitution of pariſhes, there was nothing of titne 0: 
any ſecular purpoſes; but the abſolute property, and the 


clergy, for their own ſupport, and other pious uſes. 


the immediate uſes of the biſhop and his clergy, did arile 


Appꝛopꝛiation. 
number not only promoted the ſervices of religion, but fron 


even advanced the revenues of the fee, Yet for fear the . 
biſhop's committing ſo many parts of his cnarge to ſub. 


and claim to them, he had the moſt ſolemn retervations 


Seated by the biſhop. And no pricft was to reſide and 
officiate there, but by the biſhop's delegation, And there 


O 
cuſtoms paid to the head of the ſeigniory or civil dominion, 


or the lord?s court, whi. her the inferior tenants were 


As each inferior tenant was admitted with ſome oath of WW ** 
fidelity to the prime lord; ſo every pariſh prieſt had ad- 
miſſion to his church, with a like obligation of obedience i * 
to his biſhop, As each tenant paid ſome ſort of rent « 
unto his lord, for being quieted in his poſleffion ; ſo the 55 
preſbyter made a return of ſome part of the parochial pro- 0 
fits to his biſhop, for the f.cuiity of enjoying the re- N 
 maainder to his own uſe. As no one tenant could deſert 
his holding, or ſubſtitute »nother in it, without conſent Wi 5 
and acceptance of the lord; ſo neither could any patiſi b 
prieſt forſake his charge, or appoint another to ſucceed i : 


him in it, without expreſs Icave and authority of the 
biſhop. And as upon the death of a feudatory tenant, 
the cuſtody of the Jands came back to the lord, till an 


of all vacant benefices did revert to the biſhop, and he fe- 
ceived the mean profits of them, till a ſucceſſor was con- 


and cuſtoms of dependency and ſubjection, the parochial 


glebe or oblations diverted into lay hands, or applied to 
intire diſpoſal of them, did remain in the biſhops and tl? | 
The firſt way of diverting the tithes and oblations from 


from 


Appꝛopꝛiation. 


com the confuſion of parochial bounds; which having no 
cher limits ſet to them than thoſe of the poſſeſſions of 
| the reſpeAtive founders, this obliged them and their re- 
daue and tenants to pay their dutics to that one church: 
but if any new fee were erected within ſuch lordſhip, or 
| there were any people within the precinct who were in- 
| {pendent on the patron, they were at liberty to chuſe any 
neighbouring church or any religious houfe, and to pay 
| their tithes and make their offcrings, wherever they re- 
| ceived the benefits of religion. So the biſhop receding 
from this former claim, and his ſubſtituted clergy not yet 
| knowing the bounds of their reſpective cures; this let in 
an opinion, that tithes and oblations were an arbitrary 
| diſpoſition of the donor, who might give them as the re- 
| ward of religious ſervice done to him, in what place, or 
| from what perſon ſoever he received that ſervice, Which 
notion gave occaſion to the monaſteries, to ingrols all the 
neighbouring people, and eſpecially the richer lords and 
| patrons, to themſelves; and to draw them from their 
| own prieſts to communicate in their cells; and fo to 

| bring their tithes and offerings with them, But yet this 


diſcretionary allotment of tithes and offerings, tho' inju- 
rious to particular prieſts and pariſh churches, was no 
tolation of the general rights of the national church and 
clergy; for tho' the people ſo choſe their own way of 
diſtribution, they did by no means detain the ſtated dues 
unto themſelves, nor alienate them to any ordinary uſes : 
they ever looked upon them as conſecrated to the altar, 


and offered them purely for the fake of God and their 
eus. 8 


A ſecond prejudice to the parochial clergy was, the early 


diviſion of tithes and offerings into ſeveral parts, for the 


ſeveral purpoſes of piety and charity. The benevolence _ 
of a dioceſe was at firſt intirely at the biſhop's receipt and 


eiſpoſal; but that there might appear to be a juſt appli- 
cation of it, a rule obtained for dividing the fund into 
four parts; one to the fabrick and ornaments of the 
church; another to the officiating prieſt ; a third to the 
poor, and neceſſitous travellers; and a fourth reſerved to 
the more immediate ſervice of the biſhop and his college. 


ut when ſees began to be endowed with lands and other 
hrm poſſeſſions ; then the biſhops (to encourage the foun- 


dation of churches, and to eſtabliſh a better proviſion for 
the reſiding clergy) did tacitly recede from their quarter 
part, and were afterwards by canons forbidden to demand 
it, if they could live without it, So as the diviſion was 

| 4 | | now 


church was ſufficient for the ſupply of it, and they un. 
dertook to diſpoſe of the two remaining parts; at fir 


the whole predial tithes, and left the altarage or ſmaller 
fore reckoned a part cf the altarage) to the portion of the 
hands, even before the religious fell into that method, 
Church and poor, not in tenure to their own property and 
pleaſure; and after they were infeoffed in them, they fel 


and while they held them, did exonerate the clergy from 


of tithes and oblations were intirely given back to the 


ſurrendring of the right of patronage to collegiate boots. 


common with their biſhop in his cathedral church, were 


cular member of it; whereby thoſe churches became pre- 
bendal; and the ſupply of them was left to the community» 


Appꝛopꝛiatton. 
now only into three parts; and every prieſt was the 18 
ceiver and diſtributer as the biſhop had been before, ſtand. 
ing obliged to expend one part on the raiſing ſupportins 
and adorning his church and manſe, another part upon 
entertaining ftrangers and relieving the poor, and to hays 
a third reſerved for his own immediate occaſions. Yet 
till the whole product of tith's and offerings was the 
hank of each pariſh church, and the miniſter was the {«]: 
truſtee and diſpenſer of them, according to thoſe ſtate 
rules of piety and charity. But this tripartite divifton 
ſoon occaſioned great diſorders; for the lay patrons did 
from hence infer, that a third part of the revenues of x 


pretending to apply them to the like pious uſes; but then 
by degrees detaining them in their 0 hands, and even 
at laſt getting them infeoffed in them and their heirs, 
eſpecially within their own demeſnes, And this proceeded 
ſo far, that in ſome parts the powerful patrons ſeized upon 


tithes (which were at firſt voluntary oblations, and there- 
pariſh prieſt; ſetting a precedent of impropriations in |: 
But however, as the lay patrons at firſt took the tithes 
(or ſeldom more than two parts of them) in truſt for the 
conſidered them to be charged with the A burdens; 
thoſe burdens; ſo they would not keep that conditional 
tithe, but by degrees made a conſcience to reſtore every 
part either to the pariſh churches, or at leaſt to religious 


houſes, So that long before the reformation, all manner 


church, and inveſted only in the clergy ſecular or regulzr, 
The next injury to parochial churches, came from the 


For the lay patrons remembring, that the clergy living in 


formerly maintained by the tithes and oblations of the 
country; when this practice ceaſed, they thought it 4 
ſort of laudable reſtitution, to give the perpetual adyow- 
ſon of their churches to that body, or to ſome one part: 


2+ 


Appꝛopꝛiation. 


or to that ſingle canon who was to have his prebend or 
exhibition from it. All the monaſteries found this me- 
© thod to be a very good expedient for them. Hence the 

incited their benefaCtors to confer upon their houſes the 


E themſelves as guardians only, and were glad to devolve 
their truſt upon thoſe ſocieties; who, as they thought, 


q England came to he lodged in the power of cathedrals 
and monaſteries, and were perſonally ſerved by the mem=- 


2 E their due attendance in the chapter and choir, began to 
"nn place annual curates to repreſent them in their ſeveral be- 
q nefices, to account for the profits of them, and to receive 
= ſmall portion, or ſome pecuniary ſtipend for their ſer- 
mM oe. Till, being preſſed by the biſhops, and obliged by | 
.. bome new conſtitutions, they did at Jaſt preſent their 
hs clerk to the full title of the church, reſerving a rent or 
i penſion to themſelyes; which tho” at firſt moderate, they 
2: | often advanced to the great oppreſſion of the country | 
WW ©. The religious did the ſame in the monaſteries, 
be and had a fair pretence for ſo doing; for being tied to 
% tcker rules of their order, and more confined within their 
cal, they appointed prieſts, whom they called ſecular, 
N to take upon them the cute of ſouls, and to be ſtewards 
ol of the revenue, or at leaſt penſioners to their ſeveral con- 
| WW eents. And even ſome of the potent lay patrons followed 
5 this example, binding the clerks in the like annual rents 
N and reſervations to them and their heirs. So that within 
ger e bundred years after the conqueſt, moſt of the pariſh 
* prielts in England were become tributary to their patrons, 
„, andi paid out ſuch large penſions to them, that they were 
705 not able to ſubſiſt with decency and credit, This abuſe 
s. becoming very grievous, occaſioned divers conſtitutions 
ede made againſt it. But the lay patrons protected 
ere themſelves by prohibitions and appeals from the eccle- 
io haſtical juriſdiction, and ſued their clerks in the temporal 
. court for the performance of ſuch indirect covenants. 
. Therefore the biſhops did at laſt obtain from king Ed- 
18. ward the ſecond, a full and ſole power to judge in this 
5 cauſe of penſions, and thereby did ſoon effectually ſup- 
i, preſs them as to lay patrons ; and tho? the dignitaries and 


Vol. I. the 


right of preſentation to country churches; a favour the 
more esſily obtained, becauſe the lay lords looked upon 


j would faithfully diſcharge it. And by theſe means, in an 
| 270 or two, above one half of the parochial churches in 


bers of thoſe bodies. But this by degrees let in milchicf 
and uſurpation : For the cathedral canons, finding their 
reſidence in thoſe rural churches to be inconſiſtent with 


ö 
„ 
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the religious did longer enjoy thoſe penſions, yet wers F 1 
2 
they often mitigated and refrained by the biſhop, having 3 = 
been i; requentiy com; plained uf and even condemned bez I 
decree of pope Element the third. And it was indeed the . 

reſtraint ot theſe arb trary preftations, that put the monk; 
upon Inventing the vew ſtratat em of impropriations,. 110 
For when the mon ks faw, that they could not wil MW... 
ſupply their own caurcnts, and could no longer ſet arb. os 
trary anes 2nd penſtons upon the poot clergy who (uppliet in 
them ; they felt UPON the projet of retaining the churches a 
in their giit, and all the profits of them in proprics 2 Wl i: 
to their own imn.cdiate benefit, This art of apprepriatim ra 
was certainly invented by monoflick men, for a curb and nt 
weight upon the ſecular clergy 3 but in What year it began a 
doe: h not certainly Ep pear: for indeed all corruption PR 
have a ſecret riſe, and ale not in h. Rory obſerved, till the oy 
ſcandal and the complaints do make ſome noiſe. It 1; Vic 
- ſaid, that there were {ome appropriations of churches he. 2. 
fore the conqueſt; but theſe ſeem to have been only con- ©; 
veyances of the: churches with their tithes to thoſe 1c n 
| ous Corporations, who had thereby no other right contey. WI 611 
ed to them, than what the lay lords had before; Which WW « 
was, a right of protection and commendation: to the ul. 
church, not a right of convert ing the profits t to their cn toy 
uſe and property, 0 
But the way of ſtrictly appropriatigg pariſh churches to TY 

religious houſes, cr giving them in full right to the monks 

| ablolute property and uſe, was an engine of opyreſica Wl :; 
| "IT which came in with the Norman conqueſt; when the be 
| greater prelates being Normans, did trample upon the | qu 
1 | 3 tor clergy who were peneraliy Engliſh; een the ti 
| penſions which the clergy were to pay unto them, or elle an 
| withdrew their ſtipends; and yet loaded them with new Fo 
| ſervices, and every way oppreſſed them without mercy. . 
| And to complete the ſervile dependance, an artihce ws if n: 
| contrived, to obtain indulgence from the pope, that what- the 
| Tre. churches they held in advowſon, they ſhould com- WF in: 
mit them to be ſerved by clerks, who as to the cure of Co; 
| | G>uls ſhould be reſponſible to the biſhop, but as to the wh 
| | _ profits ſhould be accountable to the abbot or © privr: and his ch. 
brethren. | the 
And this was indeed effectual appropriation; a badge Wo 
of ſlavery unknown to the Saxon churches, brought over £19 
by che Norman lords, and imperiouſly put upon the En- Hat 
gliſh clergy by the authority of the pope. And ſo this Nel. 


practice, which crept in with William the e in 
a fe 
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2 few keigns became the cuſtain of the land, and the in- 
tection ſpread, until within the ſpace of zoo years, above 
a third part, and thoſe generally the richeſt benefices in 
| England, became appropriated, 

And in theſe cures, the monks themſelves did for ſome 
eme refide and officiate by turns, by lot, and even by 
benance, with many other ways of ſhifting off the duty 
E uoun one another. Unti] at length ſuch changes and 


a 


8 


bus, the biſhops did by degrees reſtrain the monks from 
2 berſonal cure of fouls, and confined them according to 
rale within their own cloifſters; obliging them to reta in 
it and able cappellans, vicars, or curaies {for thoſe titles 
© cid all mean the ſame office); ; with a comr petent ſalary paid 
to them. But then again they ee ee theſe ſtipenciary 
| ricars with ſuch ſorry allowance, and ſuch grievous ſer— 
3 WF vice; that the biſhops at laſt brought them to the preſen- 


WE t:tion of perpetual vicars endowed and inſtituted, who 

i- WE ſhould have no other dependance on their convents, than 

de rectors had upon their patrons; declaring it to be 

'- WE Gilhoneſt and contrary to canon, that religious men, to 

ch | whom it was granted to convert churches to their proper 

de ales, ſhould perſonally ſerve thoſe churches, and there 
vii bre ordaining, that they ſhould appoint perpetual vicars 

| | to de inſtituted by the biſhop, with a competent mainte— 

t9 nance by the biſhop taxed and aiſigned to them. 

ks One pretext of the religious to pain appropriations w 


| to ee no more than two parts of the tithe and 229 0 b bo 
0 appropriated to them; leaving a third to the free and 
| 5 enjoyment of the nariſh prieſt, whom at the ſame 


nt relieving the poor, and took that charge upon them- 
les Which third part, together with the altarage (or 

portion of oblations and nerquiſites and ſmall tithes in a 
manner arbitrary) which alſo was commonly reſerved to 
the vicar, made his portion often equal to, if not exceed- 
ing that of the cor vent. But the religious were not long 
anten with their ſaid two parte, without ingroſſing the 
Whole which they generally did by donation, by pur- 


mat in two or three following ages, parochial churches 
would have been univerſally annexed and united to reli. 
£191S houſes, if the bilhops had not provided for the ordi- 


78 of perpetual vicarages, and the diſtinct endowment 
0 them, 


F Another 


E intermiffions in the paſtoral care becoming very ſcanda- 


hin they eaſed from the burden of repairing the church 


chaſe, by exchange, aud all the ways of acquiſition, So 
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Another pretext of the religious for obtaining appropri. 
aticns was, the corſ:deration of hoſpitality and charity, 
which were intailed as it were upon their two parts of 
tithes and offerings, They chiefly urged theſe occaſions, 
and promiſed to employ the profits this way. In the 

charters of donation, they got it alledged, to be for keep. 
ing up the hoſpitality of the ſaid religious houſe, to fi: 
meat and drink to all that paſted by their gates and would 
call for refrehment, 8 for the entertainment of all ta. 


vellers and paliengers; for ſuſtaining the poor; for the 


almonry; for the by iron M and for the proviſions of their 


houſe; and even for many other uſes, as, to maintain 


ſcribes and 1!Juminators to write and adorn their books; 


to bear the charges of holding a general chapter of theilt 


order; to lefray the expences of a journey to Rome; to 
eaſe themſclves | in the payment of penſions; to rebuild the 
fabrick of their conventual church; and indeed to anſwer 


all other occaſions that could be ſerved by money. 

* he ſeculars learned this way of gain from the monks; 
ang thought it as Jawfu] and proper for any of the coile- 
giate bodies, as it was for the regular convents, And 


| theroſore they likewiſe got the churches of their own do- 
nation to be converted to their own proper uſes ; and per- 


ſuaded the neighbouring patrons to come ad offer up 


ad vowſons on their high altar; to increaſe the number of 


their prebends, or to augment the portion of the dean, ot 


of any other principal diznitary; or to repair their fa- 
brick; or to find lights on their altars ; or for the table 
of the biſhop ; or indeed for any thing that could contrt- 


bute to the grandeur of the cathedral >. Water or ſee. Wot 


that all the cnurcies which are now appropriated to biſhops, 
or deans and chapters, were the effect of thoſe tupe erfti- 
tions: for many of them have been ſince 121 in a fad 


exchange for manors and firm lands. 
Fhis ill example of appropriating pariſh. churches 


ſpread further to all bodies corporate, however in lav and 


reaſon incapable of ſuch a tenure, Soliciting and pay. 
ing the price at Rome procured the like favour for ſeculat 


colleges, for chantries, nay for military orders, tor lay 


holpitals, for gilds and fraternities, and even for nunne- 
ries. So making knights, lay brothers, and very Wo- 
men, to be the 8 of pariſh churches. Though 
this indeed was grounded on a conceit, that all theſe wete 
religious ſocietioe, and might reccive and. diſtribute out 


of the comraon treaſury ef the church. For before king 
Henry the eighth, there was no right or 3 for 4 


mere lay perion to Le an impropriator. 8 
rom 
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From corporations aggregate of many, this example 
went on to /72/2 perſons; not only to deans, chantors, 
tteaſurers, chancellors, end ſeparate officers, but ar laſt 
to the pariſh pricfts themſelves, who in populous or rich 
places obtained a vicar to be 100 Wed. and caſting vpon 


him the cure of ſouls, they had the rectory appropriated 


to them and their fucceſlots as a fine cure for ever. 
But, above ail, the monks had their various arts of 


driving Gn this trade in holy things. The b ſhop of the 
ey was often their friend and Ant in it, becauſe 


be} ad been perhaps of the ſame order; or was diſpoled to 
Keep up an intereſt in fo great a body of men; or if they 
bad no other tie upon him, they ſettled a penſion to in- 
. his ſee, or advanced the payment of ſynodals, or 


T-red tome other conſideration of intereſt: and if at the 


W the biſhop would not conſent, they could apply to the 
papal legates, or directly to the court of Rome, where 
they never failed to have their preſents accepted; and 
ſometimes charged themſelves with an annual penſion to 


| the cardinals, or even to the apoſtolical chamber for ever. 
| They dealt as ſubtilly with the patrons, to extort their 
| conſent; they promiſed them the prayers and ſuffrages 
E cf their houte, with maſſes, obits, anniverſaries, pietan- 
ces, and other commemorations. And becaufe, after all, 
by the laws of the land they could not appropriate without 


conſent of the rector incumbent ; therefore they ſometimes 
prevailed with him to aſſume their order, and ſo to bring 


| the church along with him; or they gave him a penſion 
or a corody for bis life, on condition of reſigning; or if 
| he would not comply, then they obtained leave of the 


patron to appropriate in reverſion ; or, to ſave the pains 
of working on the patron, they purchaſed the perpetual 
advowſon, on purpoſe to appropriate the benefice, 


If the ſmaller tithes and oblations (the common allot- 
ment to a vicar) would not amount to a third ſhare; 
then ſome part of the greater tithe of corn and hay was 
allowed to make up ſuch deficiency ; which was the juſt 


Cauſe of many vicarages being ſo endowed. 
The ancient ſtate of vicarages was the more tolerable, 


becauſe there was not only a conſiderable portion for the 
vicar, but there was a power lodged in the bithop to aug— 


ment that Fern whenever it appeared to be inſufficient: 
This was the known right, and the conſtant practice of 


the Engliſh biſhops. e, the . monaſteries did 
oftentimes | 55 exemptions and appeals to th: court of a 


evade and deny this power of tre dioceſan; in order 
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obviate which refuge, the biſhop in his inſtrument of con- 
ſenting to approptiation, began to exprels the pofitive 


condition of faving a competent. portion for a vicar, tg. 


be taxed and ordered by hit due con liderat! on to hol. 
pitality and other burdens ; 7 afterwards to be mode- 
ratcd and augmented as ſhould ſeem to the orcinary i 
and proper, But whether this power was Expiry 


relerved or not, it was thought an antececent right, 


Which the bi ſhop m. ght claim fre m the original conſtitu. 


Reſtrictions by 
atute. 


tion cf the church. {nd cven the common law did allo 
and inforce this practice: the year books amrming, the: 
the ordinary way increaſe or diminiſh the vicar's portion, 


And for any thing which appears upon record; thouyh 


this epiſcopal right was too often evaded by refit to the 


court of Rome; yet it was never queſtioned 7 in any of 
Our e or civil courts before the reformation. 


Kennet on Impropriations. 

And ſo much concerning the original appropriation on 
church's: We come next to conſider more particululy, 
the endowment of v: nee e thereupon. 


II. Endowment of vicar rages upon appropriation, 


8 By the Atul: of the 15 K. 2; C. 6. 53 every Jicerce 
to be made in the chancery, of the appropriation of any pas 


church, it ſhall be expreſsly contained, that the diacejan of tht 


place, upon the appropriation of fuch churches, ſhall ardain 
e to the value of ſuch churches, a convenient ſum «if 
money ta be paic 4 and diſiributed yearly of the fruits and profit 
of the ſame churches, by thoſe that will have the ſaid churchi 
in proper uſe, and by their ſucceſſ;rs, to the poor pariſhunr! 
of ihe ſaid churches, in aid of their living and ſuſter. ance fot 


ever; and alſo that the vicar be well and Hei endowed. 


And by the ſtatute of the 4 II. 4 4. C. 12. hs hente- 


5 forth, 777 every church appropriated, Here ſhall bs veular 


perſon ordained vicar perpetual, canonically inſtituted "oi in- 
dacicd, and cuvenatl, endewed by the d:ſcretion of the ordinaij 
to do diline ſervi ce, aud to inform the people, and to ke) 


 baſpitality there: and no religious ſhall in any 0 be nat 


vicar in any church ef propriated. 


Prom benceforth] This tatute extendeth not to appro* 


priations mace betore this time. 2 Roll. Rep. 127. 


There ſvall be a ſecuiar p perſon ordained vicar perpetual] In 


the cate of Bonjey and Lee, T. 1684; it was de Creel, 
— that 


o- 
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that where there is no vicarage endowed, the e impropria- 


1 tor of the ſmall tithes is bound to maintain a pris ſt; and 


upon an information by the attorney general for that pur— 


I pole, the king may aſſigu to the curate ſuch an allowance 
or proportion of the ſmall tithes as he ſhall think fit: but 
E otherwiſe it is, where the vicar is endowed, though but 
Ef never ſo ſmail a matter. 1 Fern, 247. 


Covenally cn /mwed ) 80 as without endowment, the ap- 
propriation was not good. 12 Co. 4. 


By the liſer tion of the ordinary] Before this, it could not 


be dune but wi:h the conſent of the patron ; 5 but there was 
noneceſity of the licence of the King (as in the caſe of 
o ptopriation), becauſe no damage accrued to the crown. 


2 Rall' Abr. 324. 


NV religious {hall in any wife be made vicar in any church 


2 


4e propriated] But if the benefice was given ad menſam ma- 


nachorum, and ſo not appropriated in the common form, 


but granted by way of union plens jure; in that caſe, 
was ſerved by a monk of their own body, who was re- 


movable at their own pleaſure, Which is the foundation 


of fip:ndiary cnracics, where the impropriators are bound 


to provide divine ſervice, but may do it by a curate, not 
inſtituted, but only licenſed by the biſhop. So the monks 


ſerved bem ; and becauſe the acts of diſſolution gave the 
lands to 1 0 king in ſuch manner and form as the monks 
beld them, they who derive from the crown have reckon=- 


ed themſelves under no reſtraint to preſent a vicar to the 


biſnop for inſtitution. But though the canon Jaw is clear 


that ſuch benefices as were united menſæ manachorum 
might be ſerved by monks, without inſtitution ; yet the 


law alſo was, that in caſe ſuch cures were ſupplied by 


| ſecuars, they muſt have inſtitution ; and there being now 


no lupply but by feculars, it Comin to follow, thar by : 


lu no benefices can be now ſerved by itip-odiary Curates, 


without inſtitution : but the received practice 1s other- 


wiſe. G1. 71 


2. The act of endowment by the biſhop mi. ht be made, , 
either in the ac of appropriation, or by a (ubtequent act 


and a leparate inſtrument. Which is mentioned in this 


place, that 1 in ſcarching tor endowments 111 the regiitrirs 


Act of endows 
ment. 


of bilh— ops, or the court of augmentations, neithe: the 
- vor the other ſhould b: neglected; for altho! a Il pa- 


FA 0. oh Ane amen of enilow! t Ut 131); ay RAE be tout d. vert 
It 1 Pow 2 Je the endo wine iit nay nave be 8 made 113 dne 
e 2 b proptiation. G: wif. 719. 


1 4 3 


* 


Appꝛopꝛiation. 

If the body corporate be now in being to which ths 
church is appropriated, as all the old cathedrals are; or if 
the impropriation were, at the diſſolution of the mona. 
tery, given to any cathedral or collegiate church that ngy 
Is; the moſt probable place to find the endowment of (| 


is in the archives of that church: if not, perhaps it may 
be found in the augmentation office. But it is to be 


feared, that moſt of the endowments are now Joſt, at leaſt 


to us, by being carried to Rome at the diffoluticn of 


Penſion reſerved 


in the act of en- 
dowment. 


tinct bench.c, 


monaſteries. Johnſ. 239. 


. Upon the making an appropriation, an 1 annua] Pens 
3 was reſerved to the biſhop and his ſucceſſors, com. 
monly called an indemnity, and payable by the body 0 
whom the appropriation was made. The ground of which 
reſervation, in an ancient appropriation in the regiſtry of 
the archbiſhop of Canterbury, is expreſſed to be, for a 
recompence of the profits which the biſhop would Gaben 
wiſe have received Curing the vacation of ſuch churches, 


Gb]. 719. 


Vicarage, a dit 


4. A vicarage by endowment becomes a benefice diſtind 
from the parſonage. As the vicar is endowed with fe. 


parate revenues, and is now enabled by the law to reco- 
ver his temporal rights without aid of parſon or patron; 
ſo hath he the whole cure of ſouls transferred to him, by 


inſtitution from the biſhop. It is true, in fone places, 


both the parſon and the vicar do receive inſtitution from 
the biſhop to the ſame church, as it is in the caſe of „t- 
cures; the original of which was thus: The rector (with 


proper conſent) had a power to intitle a vicar in his 


church, to officiate under him; and this was often done; 
and by this means, two perſons were inſtituted to th: 


ſame church, and both to the cure of ſouls, and both did 
actually officiate; 85 that however the rectors of ſine 


cures, by having been Jong excuſed from reſidence, are 


Patronage. 


in the common opinion diſcharged from the cure of ſor) 
(which is the reaſon of the name); and however the cute 
is ſaid in the law books to be in them habitualiter only; 


pet in ſtrictneſs of law, and with regard to their original 
inſtitution, the cure is in them aftualiter, as much as it I 


in the vicar. Gh. 719. 
5 The parſon by making the eidownient, acquires ti! 
patronage « of the vicarage. For in order to the appropiii- 


tion of a parſonage, the inheritance of the advowſon wi 


to be transferred to the Cor poration to which the church 


was to be appropriated z 3 and . the vicarage being de- 
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App2oprtation, 


muft be patron thereof. So that if the parſon makes a 
lezſe of the parſonage (without making a ſpecial reſer- 
vation to himſelf of the rightof preſenting to ihe vicarage) 
the patronage of the vicarage paſſetb as incident to it. 
But it was held in the 21 7a, that the pariſhioners may 
preſcrive for the choice of a vicar. And before that, in 
the 16 Ja. in the caſe of Shirley and Underhill, it was de- 
clared by the court, that tho' the advowſon of the vi- 
carage of common right is appendant to the rectory, yet 
it may be appendant to a manor ; as having been reſerved 
ſpecially upon the appropriation. Gibſ. 719. 

Sometimes, upon appropriation, the right of preſenting 
the vicar was given to the biſhop, probably to induce his 
conſent : as appeareth from divers inſtances. 


6. There were no vicarages at common law: or, in Vicar only inti- 


other words, no tithes or profits of any kind do de jure tld by endow- 
belong to the vicar, but by endowment or preſcription ; 
which cannot be preſumed, but muſt be ſhewn on the 
part of the vicar. For which reaſon, the payment of 
tithes to the es is prima facie a e againſt the 


tion, 


| vicar, Gibſ. 


Tze firſt 3 of the vicars cannot be pre- . 
ſeibed againſt by the parſon. This was adjudged in the dosments. 
caſe of Pringle and Child, T. 2 Fa. Which original en- 
dowments therefore being of ſuch authority as no time 
car. deſtroy ; and ſuch cauſes between parſon and vicar as 
relate to them, or depend on them, being alſo cogni- 
zable in the ſpiritual court: it were much to be wiſhed, 
ſays Dr. Gibſon, for the ſake of the poor vicars, that 
diligent ſearch were made after them in the eccleſiaſtical 
ofices, and other repoſitories of records; * in order to 


IO0g | 


2— " — 
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n may be proper to inſert in this place the following propo- 
ſal of a very learned gentleman, who has generoufly undertaken 
the execution of the aboveſaid plan; hoping that all who may 
have it in their power in any wiſe to contribute towards the com- 
pletion thereof, will communicate what may have come to their 
knowledge with reſpect to any of the particulars : vx. 

«A propoſal for publiſhing a general repertory of the endow- 
ments of y icarages: 

© This work is intended for the A both of vicars and of 
their parichio ners. The former uſually come into their livings 
ungequainted with the particulars of their legal incomes; moſt of 
wich are mall, and many quite inſuflicicnt: : hence my art 

ome- 
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ment or preſcrip- 
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willing to al.ow him, he lives in ſtraits and contempt. If g: 


10 impro re ny and to the reſt of the laity. 


Appꝛopeiation. 
bring to light as many as can poſſibly be found. Efyer 
cially, ſince it haih been allo adjudged, that if a vicar 


Bath 


— * 


— — 


ſometimes tempted to demand more than their dues. But, oftner, 
they who ſhould pay them, take advantage of the 1 1LNOYance (1 
doubtfulnets of het miulſter concerning his rights, and refute 
to acknowledge then., If he ſubmits to take hat they ar 
lis 
conteits che matter, his people become prejudiced againi UN 
for fome dme, if not for ever: and there 16 great un nger thi: 
for want af being able to come at the Proper evidences in ths 
Cauſe, it may be decided the wrong way. 
* Now the pr. e Fog of theſe evidences are old POE ment 
For a vicar may demand what his vicarage was endowed with; 
and he cannot demand more, unless immemorial viage giver 


ground for a juſt pret: anptiqn, that there was a further endo- 


ment, tho? not now extant. T herefore diſcoveries of enden menu 
„ii tend, not only to the right determination of Jaw ſuits, butt) 


a. prevention f the in, by ibewing both parties, to whit tt. 


k 


e intitled: and thus will be if common benefit, to Lhe cle 205 


Ihe moſt! likely places to find them in, are the regillrie, of : 

the bi? hop, or dean and chapter of the dioceſe, But, partly d ; 

means of national changes ans confuſions that have ppb | 
pany thro” the unfaithfulneſs or negligence of officers, and part 

thro' other accidents ; many of the books belonging to chef | 

regiſtries, are loſt from OA : and not a few of them, 2 and like- | 

wiſe of the chartularies and leiger books of diſſolved rehgow | 


houſes, in which they recorded, amongſt other tainga, the envoy: 
ments of their vicaray es, are NOW in various born and repo- 


ſitories, publick and private. A liſt of theſe endowments, with 
references to the manuſcripts in which they are contained, 


would certainly be a very uſeful directory to multitudes of per- 
{ons, 19 elſe would never know where to ſeek for them: 4 
account, which of them have been printcd, and in what works, 


Li 


A. 


may ſave 3 trouble and expence to theſe ho defire to ce 
them, and even in caſes where no endowments are to be fun, 


preventing a fruitleſs ſearch will be doing ſome good - 
Therefore the editor of this propos! hopes, wh at the pubſict 
will approve of his undertaking : in which he hath proc coded (5 


far, as to ſet down, in alphabets > order, the name, with the date, 


of every endowment in the regiſters of the ſee of Stande 
and all ſuch as he hath been nble, to dit; over in the Lambert 
Cetton, Harleian, and other libraries, or in printed books. 7 
now pre [ages tO FeGueit, that che! evercl biſhops vould fo. VCUT ain 
with the names, and dates, of all endowments, which are in their 
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' Appꝛopziat on. 75 
ot : hath uſed time out of mind, or for a long time, to take 
at particolar tiches or profits, he ſhall not loſe them, becaule 
| te original endowment is produced and they are not 
E there : but inaſmuch as every biſhop had an indiſputable 
- right to aug mont vicarages as there was occaſion, and this, 
whether {uch right was reſerved in the endowment or not; 


9 | the law will preſume, that this addition was made by way 

= of augmentation. 679. 720. | 

e 8. 1 he loſs of the original endowment is ſupplied by Preſcription 

;: preſcription 3 that 18, If the vicar hath enjoyed this or where the en- 
in WE that particular tithe by conftant uſage, the law will pre- eee eee, 
fame that he was legally endowed with: it; by the ſame 

wu. WT rcz(on that it pretumes ſome tithes might the added, by 

WT vey of augmentation, which were not in the original en- 

Po ; dowment. G:b/. 720, 


n aid 95 all compoſitions fos the endowments Trial of Ende 
| of vicarages ſhall be expounded by the judges of the com- ments. 
| mon law; and if the ſpiritual court meddle with that 
matter, they are to be prohibited. Harl. c. 39. 

But where the diſpute is between rector and vicar, be- 
ing both ſpiritual perſons, it ſeemeth that the proper cog- 
nizance of the cauſe belongeth tos the eccleſiaſtical judpe. 

And in the cafe of Drate and Taylor, E. 4 G. The vi- 
car libelled for tithes of turnips, and laid bis title to them 
Ly preſcription and endowment : The defendant pleaded, 
wat there is a reQory impropriate, and that time out of 
wind the rector hath taken tithes of turnips; and he 
moved for a 5 and obtained a rule unleſs cauſe 


/ 


— — 


— — — — — — 


cuſtody ancient nds of any kind, in which endowments of 
Vearages are en tered. 


AND. COLTEE DUCAREL.” i 
Podiors Commons, ee ; | i 
Dec. 3 3 1761. | | ; | iÞ 


After which he ſubjoins a liſt of chow 200 endowments of | 
vicarages aiready diſcovered ; and a ſpecimen of the method he #4 
propotes to follow, as thus, 


AcLEy (Linc. Dicec.) Vicar, de- Ordinatio vicariæ 9 
eccleſice parochialis de Acleia I incoln. Piœc. Dat, Oxon, in 11 
eto 8. Mich:eiis A. D. 1343. (Printed in Kennet's e 


Antiquities, pag. 455 Ex Chartul. S. Fridefwidse 2 Ed. Ch. 
Oxon.) 
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| ALnoLDEsLEY Linc. Dicc. ) Vicar. de Ordinatio 
Wan * A. D. 1301. Revill. Johan, Gynewell Epiſc. Lincoln. 
lol. z 307, &. 5 
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ſhewed: 3 M 


by avourable con- 
Kruction. 


| PITT OL YE, 
Appꝛopeiation. 

ſhewed: And it was inſiſted, that in this caſe both the 
parties are not eccleſiaſticks; for the libel is againt ; 
pariſbioner and it lays a cuſtom which is denied, ane 
muſt be tried by the common law. But by Parker chief 
juſtice and the court: Tho” both parties are not eccie. 
fiaſticks, yet the thing in controverly belongs either ty 
one ecclcſi:ſtick or another: for either the rector is in- 
titled to the tithes or the vicar; and what matter is it 
the pariſhioner, who has them? for he can only pay 
thein to ore: This is properly a difpute what belong: Þ 
the vicar upon the endowment; and that evidence which 
will intitle him to a fentence below. wil! not enable hin, 
to recover here: And if we ſhould grant a prohibition in 
order to try the cuſtom, yet that will not determine th 
queſtion upon the endowment; and therefore we ought 
not to draw them out of that boot, which may propei'y 
determine the whole matter. And beſides, in the foi. 
ritual court fifty years make a vreſcription, tho? they wi 
not here. And the rule oy a prounvntion: was dilchaziged, 
Str. 87. | | 

But the courts of equity frequently determine upon 
the inter pretation of endowments. 

10. Any words in an endowment being ad fall 
be interpreted by practice, and to the advantage of the 
vicar. So, in the caſe of Barkſdale and Smith, tho' garia 
in the common acceptation relates to corn, yet it appear 
3ng that the cuſtom had been for the vicar to have tithe 
| hay, this was judged ſufficient to extend it to tithe hay, 


And the ſame thing was adjudged in the cafe of tithe 


wood, as given by the term altaragia, upon the fame 
foundation of cuſtom, in the caſe of Reynolds and Green: 


_ Or if given there under the name minute decime; cuſtom 


changes a great tithe, as wood is, into ſmall. Upon the 
occaſion of which caſe, it was ſaid, that the word «lara 
gium ſhall be expounded according to uſe. And biſhop 
Stillingfleet obſerved, that in the ſettlement of the 4. 
tarage of Cockrington by Groſthead biſhop of Lin: elk 
not only oblations and obventions, but the tithes of woo: 
and lamb, were Spree Ander that : name. Gil 
719, 720. 

And in the caſe of Franthn and the maſter and breche 
of St. Croſs, 7. 1721; it was decreed, that where altart- 
gium is mentioned in old endowments, and ſupported by 
uſage, it will extend to ſmall tithes, but not otherwile. 
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Appꝛopꝛiation. 
The moit difficult, though moſt common queſtion, 
that relates to the interpretation of endowments, is, what 


the vicar (hall have in virtue of the phraſe minute decimæ. 


Gib: 720. 5 5 | | 
Where a vicar was endowed to have the third part of 


all the tithe corn of ſuch a manor; it was adjudged, that 
be ſhould have tithes of the freekeolders, as well as of the 
A demeſnes of the manor. 
that freeholders ſtrictly ſpeaking were not parcel of the 
E manor, as ſuch: But it was reſolved, in favour of the 
vicar, that the word manor there, ſhould ſignify the pre- 
cincts of the manor. And ſo, where the endowment is 
bo exprefled, that only tithe corn is reſerved to the par- 
E ſon; by conſtruction of law, all the reſt falls to the vicar. 
2 Rill's Abr. 335. | „ 


The reaſon of the doubt was, 


In the aforeſaid caſe of Franklyn and the maſter and bre- 


| thren of St. Croſs ; altho' by the endowment the vicar was 
to find the ſacrament wine, yet the court were of opinion 
it ſhould be found by the parithioners, according to the 
| rubrick in the book of common prayer. Bunb. 79. 


III. Augmentation of vicarages. 


Dr. Gibſon ſays, it ſeems to be agreed on all hands, 
| that the ordinary hath power to oblige ſpiritual impropri- 
| 2201s to augment vicarages : a:cording to the caſe of 
F Hitchcot and Thernburgh, H. ꝙ Car. where the vicar ſued 
| tne tenant of the maſter of the choiriſters of the church 
of Sarum (the ſaid maſter being parſon), for addition of 
maintenance in the ſpiritual court; and prohibition was 
| Cenied, upon this reaſon, that the ordinary might compel 
| the parſon to an augmentation, there being ſuch a power 
| reſerved to him in ail appropriations; and that the leſſee 
(who held for lives according to the ſtatute of the 32 
H. 8.) came in, ſubject to the ſame charge. G/. 722. 
| 2 Koll's Abr. 337. FVV 3 
It is true, this was an appropriation which had never 
| come to the king by any ſtatute of diſſolution; but that 
circumſtance of having been conveyed to the king, made 
no difference with regard to the juriſdiction of the biſhop, 


ſo long as they were reconveyed to a ſpiritual hand, as 
*ppears from the caſe of the dean and chapter of St. Aſaph 
in the 12 Fa. And the books, when they pronounce 
impropriations lay fees, ſeem to ground it wholly upon 
their being in lay hands; and to mean no more, when 
they ſay that they become lay ſees by the ſtatutes of diſ- 

. 5 1 ſolution, 
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ſolution, than that bo thoſe Natutes they came into la 
hands. I be only queſtion then (he ſays) is, concerniny 
the biſhop's power over ly improps iators. Gibſ. 722. 


2 Roll; 100. 

Before the diſſolution of mogeferics: hs chercits nf 
ordinary juriſdiction in this particular appears beyond a] 
queſtion. "Then come the acts of diſſolution, and ſay, 


that the king {hall have and enjoy, to him and his heirs 
for ever, 2]Jl and fingular ſuch monaſteries and tithes, in 
os large and ample manner, as the abbats held them; ard 


elſewhere, in the ſlate and condition that t/ © new be; and 
that they who take from the king, ſhall have and hold 
and enjoy the lame, and have all ſuch actions ſuits entries 
and the like, in like manner form and condition as he. 
fore: which acts of diſſolution were founded upon the 
furrenders made 5 the religious into the bands of the 


king. Gibſ. 7 
From a it hath been argued ; that nothing could 


come into the king's hands in virtue of the ſurrenders of 
the religious, but what was theirs; and that the right of 
the biſhop to avgment, and of the vicar to claim augmen- 
tation, Was noi tieirs; That the moſt natural conſtruc— 
tion of the king's enjoying the an f ee in the ſame 
manner far! and ſtate as the religious did, is, that he hal! 
enjoy them with the ſame Rats privileges and bur- 


dens, as the religious did: That according]y, it is granted, 


that cxentations from tithes can be enjoyed by the gran- 
tees, only while the lands remain in their own hands, be- 


cauſe that privilege which was granted to the leveral 


orders was not abſyiute, but ſub m34;, to wit, whillt 


they were in their own hands: That becaule reparations 
of chancels, payments of curates, proxies, ſynodels, 2nd 


the like, reſted upon the religious appropriator, there- 
fore they have always reited upon the lay impropriator: 
That (by like conſtruQion) as the religious held thoſe 
appropriations: with the charge of a competent mainte- 


nance for the vicar, at the diſcretion of the ordinary ; ſo 


do the lay owners hold their impropriations with the ſame 
charge: That the meaning of the parliament was not to 
deſtroy the rights of other men, but only to ſuppiels the 
monks : That in the ſeveral as of diſſciuvtion, there 
are general ſavings of rights to all bodies politick and 
the like, and particularly of “ porticns, which any may 
* or might have had in or to the premitles, or to an” 
spart or parce] thereof, in ſuch like manner form ah. 
es condition, to all intents and purpoſes, as if the“ 
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| 40 ads had not been made; and therefore, that the vicar 
having then a right to a cengrua pertio (that is, part or 
| art, as the ſtatutes ſpeak) out of the rectory, with a 
cht to ſue the ahbot if he denied it; and the biſhop 
paving a right to {then ſuch portion, and to inforce the 


owe cf it by ſequeſtration and other ecclefiaſtical_ 
| enſures ; both the biſhop ana the vicar have thoſe rights 
g reſpectively preſerved to them in the ſaid general ſavings : 
1 Tnat if it be objected, that thoſe clauſes of reſervation 
a of right, do not expreſsly mention, either the juriſdiction 
a oer the bimop, or the portion of the vicar ; the anſwer is, 
2 WT tit neither do they mention the reparation of chancels, 
N ot payment of the ſtipends of curates; yet both theſe 
» burdens, as having reſted upon the religious, paſſed from 
16 em to the king, and from the king to the prantees : 
le That tho' they are now applied to other ends and uſes, 
than heretofore they were, yet they retain the ſame na- 
14 tire; and if it had not been undes ſtood, that after the 


conveyance into lay hands they ſtill remained eccleliallic-l 


er lay fees are, by action of debt or otherwiſe at com- 
mon law, and there had needed no act of parliament to 
enable laymen to ſue for them; nor would the remedy 
| have been given in the 4piritual, but molt certainly in che 
temporal courts, Gibſ. 723. 

But notwithſtanding all this, it muſt be acknowledged, 
that nothing is more peremptorily delivered throughout 


namely, that ſince the diſſolution, all impropriations (at 
leaſt in the hands of laymen) are become mere lay fees, 
or inheritances of a mere temporal nature; from whence 
tis inferred, that therefore all ſuch poſſeſſions are in- 
tirely freed from the ſpiritual juriſdiction ; and particu- 
larly, that the ordinary hath no power to make augmen- 
ation of a vicarage, out of any rectory which is in the 
bands of a lay impropriator. Gib/. 723. 5 


the ordinary's power over ſpiritual Impropriators, to com- 


the only augmentations that are now made, are either by 


brſt fruits and tenths by the governors of queen Anne's 
an” bounty, or both, | | | | 


| duties, they might have been recovered, as other chattels 


the books of common law, than the contrary doctrine; 


And even with reſpect to ſpiritual impropriators, it 
may ſeem from the intire deſuetude of the practice, that 


pel them to augment vicarages, is at leaſt doubtful ; and 


private benefaction, or by application of the revenue of 


ba 5 By 
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Apmopuation, 
By the ſtatute of the 17 C. 2. c. 3, J. 7. Power is gi. 
ven to the impropriators of tithes, to unite the ſame to the par. 


ſonage or vicarage of the church or chapel where they lie; 1 


to ſettle the ſame in truſt, for the benefit of the ſaid parſman, 
or vicarage, or of the curate where the parſenage is 22 
priate and no vicar endowed, without any licence of mut. 
main. 4 | | 5 . 

Before this ſtatute, to wit, in the 12 C. 2. ſoon after 
the reſtoration, a bill was brought into the houſe of com- 
mons, for erecting and augmenting of vicarages, and had 
a firſt reading, but proceeded no further; having, ag iz 


ſuppoſed, been ſuperſeded and laid aſide (at leaſt for that 
time) in conſideration that the ends propoſed in it would 


be in ſome degree anſwered, by his majeſty's letter to the 


ſeveral biſhops reſpectively, the ſubſtance of which is a 
followeth: bt | = 


„Our will is, that forthwith proviſion be made for 
the augmentation of all ſuch vicarages and cures, where 
the tithes and profits are appropriated to you and your 
ſucceſlors, in ſuch manner, that they who immediately 
attend upon the performance of miniſterial offices 
in every pariih, may have a competent portion out «f 
every rectory impropriate to your ſee, And to this 
«« end our farther will is, that no leaſe be granted of any 
* rectories or parſonages belonging to your ſee, until 
you ſhall provide, that the reſpective vicarages, or cu- 
rates places where there are no vicarages endowed, 
have ſo much revenue in glebe, tithes, or other emo. 
Juments, as commonly will amount to 100 J. cr 801, 
a year; or more if it will bear it ; and in gocd form ct 


cc 


c«c 
(e 
c«e 


cc 
cc 


« law ſeitle it upon them and their ſucceſſors, And 
"66: 
= 


where the rectories are of ſmall value, and cannot ad- 
mit of ſuch proportions to the vicar and curate ; out 


« will is, that one half of the profit of ſuch a rectory be 
„ reſerved for the maintenance of the vicar or curate, 4 


is agreeable to the ſaid proportions. And our farthet 
CC 


will is, that you do employ your authority and power, 


« which by law belongeth to you as ordinary, for the aug- 
_—_ 7 


mentation of vicarages and ſtipends of curates; and that 
you do with due diligence proceed in due form of lau 
for the railing and eſtabliſhing convenient maintenanc? 
«© of thoſe who do attend holy duties in pariſh churches. 
% Andifanyprebendary in any church (the corps of who! 
4 prebend conſiſts in tithes) ſhall not obſerve theſe ov! 
% commands, then we require you or the dean of th* 
church, to uſe all due means in law, where you pr: 

| | «« have 


6e 
(e 


- 


A «© 


Appꝛopꝛia tion. 


e have power to compel them; or that otherwiſe you 
report to the biſhop of the dioceſe where the ſaid corps 
„ Joth lie, that he may interpoſe his authority for fulfil- 
« ling this our order. And if any dean, or dean and 
„ chapter, or any that holdeth any dignity or prebend 
in the cathedral church, do not obſerve theſe our com- 


-. 


* mands, that you call them before you, and ſee this our 
© will obeyed.” Ken. Par. Ant. 25 3. 
And this deſign was the more practicable at that time, 


by reaſon of the number and largeneſs of the fines that 

were then due. And accordingly, many and Jarge aug- 
mentations were then made. But this was not intended 
barely for augmentations then to be made at that particu- 
lar time, but alſo for the making thereof by the ſame 


bodies in future times. And to confirm and perpetuate 


| the ſame, the ſtatute of the 29 C. 2. c. 8. was made as 
| followeth ; 8 


Ii hereas divers arebbiſbaps, biſhofs, deans and chapters, 


| ord 5ther eccleſſaſtical perſims, in obedience to his majeſij's let- 


ters bearing date the firſt day of June in the twelfth year of 


bis reign, and out of a pious care to improve poor Viearages 


| and curacies, where the endowment thereof was found tao ſmall 


6 afferd a competent maintenance to thoſe that ſerve the cure, 
have fence his majeſty's happy return, upon their renewing of 
lraſes of reetories er tithes impropriate or appropriate, made, 
vr may hereafter make divers reſervations beyond the ancient 


tut in regard that ſuch reſervations were not made to the vicars 
ir curates, or if they were, no convenient remedy could be bad 
by ſuch vicars or curates for the recovery theres, and they 
Were nat at the time thereof capable of tating any intereſ? 19 
er own uſe, wherely the ſaid proviſims will depend won 
the good pleaſure of the ſucceſſors, and may in time be diſup- 


| hointed : Therefore for ibe eſtabliſhment of the fume, it is en- 


ated, that every augmentation granted or intended io be grant- 
ed jince the fard firſt day of June, or which ſnail at any time 
bereaſter be granted reſerved or made payable to ary vicar or 
clate, er reſerved by way of increaſe of rent to the leſſors, but 


| intended to be for the benefit of ſuch vicar or curate, by any 


archbiſhep, biſhop, dean, proveſi, dean and chapter, archaca- 
Mm, prebendary, or other eccleſiaſtical corporation per ſon or fer- 
ſmi whatfoever, fo making the ſaid reſervation out of any ri- 
tory impropriate or portion of tithes belonging to them or any of 
them reſpectively, ſhall continue and remain as well during 


rent, to the intent the ſame ſhould or might became payable to 
| the ſaid vicars or curates, in augmentation of their endow- 
| ments, which have been for the moſt part enjoyed accarding!y ; 


vL, 3 (x | te | 
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Appꝛopꝛiation. 
the continuante of the eftate or ferm upon which the faid avg. 
mentatiaus Were granted reſerved or agreed to be made pax. 
able, as afterwards, in wiſe bands frever the faid reftoriq 
er portions of tithes hall be or come; which refories or que. 
tions of tithes ſpail he chargeable therewith, whether the far 
be reſer ved again or not; and the. faid uicars and curate; re. 


f{peRively are hereby 447450 to be in the actual poſſeſſion there 


% for the uſe of themſelves and their ſucceſſors, and the ſany 
Hull for ever hereafter be taken received and enjoyed by the ſaid 
vicars and curates and their ſucceſſirs, as well during th 


continuance of the term or eftate upon which the ſaid aug ment. 


tions were granted, as afterwards; and the ſaid vicars ar 
curates foul have remedy for the fame, either by diftreſs un 
toe rectories impropriate ar portions of tithes charged therewith, 


or by action of debt againſt the perſon who ought ta have pat 


the fame, his executors, or adminiſtrators; any diſability in 
827; perſon or perſons, badies politick or corporate fo granting 
6” any diſability or incapacity in the vicars or curdtes, to whin 
&r for whoſe uſe or benefit the ſame are granted or tended 
#5 be granted, te flatute of mortmain, er any other law, u- 
Hin, or other matter or thing whatſ; ever, ta the —— 9 l 
withfanding. f. 1, 2. | 

Provided always, that ny future augmentation he en- 
Frans ed by virtue of this act, which fhall exceed one mii 
of the clear yearly value, alete ail reprizes, of the ref 
ampropriate cut of ic the 200 all be Lo ted or reſeri- 
7 e 3. 

Aud every archb. 72 25. 1e, dean and chapter ri uf; eAinel, 


on or before Sep. 29. next coming ſhall WY entry in ther vi 


gifters veſpecttuely, of every augmentaiion or A azreement, 
evhich hall be Art as a record; and a copy thereof. „ proved br 
witneſs, ſpall be god evidence, Whereupon fuch vica 1 
Curtis may recover the benefit of fuch augmentatiin. ſ. 4h 
And if upon the ſur ten, er, expiration, or other detern in. 
tin of any leaſe wicrein Such augmentation hath been or (hai 
be granted, any neu leaſe of the premi es Or any part there f 
all Or 5 made, Wi thout expreſs continuance of i 
fa'd aug menta n; every fuch new. [ors ſpall be wtterl 02th 
1 
And if any 9 fie 2 all 1 5 concerning the Va! lidity ef ſuch 
7 5 or any other matter er thing in * aft contained ; ſuc) 
wwourable conſtruflions, and ſuch "farther remedy, if need bi 
full be had and made, for the benefit wy the wicars and crit 
&s may be had for other charitalle uſes, open the featutts ti 


charitable Ut. Se. © Br 
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By the ſtatute of the 12 4. . I ., 4. proviſion 


KF 1 for the augmentation of ſmall livings in the 
e Riding of the 0 of York, by ineloſing of waſtes 
| therein. 5 


; Iv. Vicarages how diſſolved. 


Vicarages tho” duly created, and of long continuance, 


| might be diſſolved, The great caſe in which this point 
| came under conſideration, was that of Britton and Wade, 


31,16 7a. An appropriation had been made in the time 


1 of king John, and fo continued till the reign of Hen. 6. 


when upon the prior's petition to the pope, in regard the 


| priory was poor, the pope granted by his bulls, that for 
| the future the prior ſhould appoint one of his monks to 
| officiate in the cure, who ſhould be removeable at the will 


of the prior, And this was held to be a good diſſolution ; 
becauſe the appropriation, having been made before the 


W 15 K. 2. and 4 H. 4. was not within thoſe ſtatutes. But 
| Daderidge and Haughton juſtices held, that if the appro- 
| priation had been within the ſaid ſtatutes, neither pope 


nor ordinary could have diſſolved the vicarage ; for if they 
could be ſuppoſed to have that power, the great deſign of 
tre ſtatute of the 2 H. 4. (namely to have a vicar perpe - 


| tually incumbent) might be defeated at pleaſure. And 


co' ſuch a power of diffolution were ſuppoled to be con- 
litent with that Ratute, it ſeems by no means reconcilable 
with the diſabling ſtatute of the 13 El. c. 10. againſt the 
granting or conveying the poſſeſſions of vicars, as well as 
ct others, in any other manner than that ſtatute directs. 
Gibſ. 720. 

But notwithſtanding thoſe - two ſtatutes, and the op'- 
nions of the two learned judges aforeſaid : when the caſe 

of Parry and Banks was brought into the exchequer, in the 
twelfth 'year of the ſame king, where a vicarage Was en- 
coved upon an appropriation to the dean and chapter of 8 
Aiaph, and in the 24 Elix. was diſſolved by the biſhop: 
and united to the rectory, it was held by the barons that 
tie diſtolution was good ; becaule the appropriation be- 
Ing to the dean and chapter, and fo remaining in a ſpirt- 


tal hand which was capable of the cure, it might well be 


eillolved. And this appropriation being one of thoſe which 
came into the king's hands in the 31 H. 8. and by the 
ug transferred to the dean and chapter; the court fur - 
ther reſolved that if the impropriation had become a lay 
71 in the hands of a temporal Polleſſor, the vicara2e 
G 2 5 could 
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The uſual form of the 3 of a Vicarage 35 


& unf Chr 72 Kalbe preſens ſcriptum viſuris Del aul 


Te 


viderint expedire, autharitate apoſtolica præcepiſſemus; ac fi- 


75 raditHhs facultativus penſaris prædictæ eccleſiæ, autharuuit 
predifla, n prædiciæ eccleſic Uicariam perpetuan tau 


prædictiæ; et onines obveniiones, iner tuaria viva et mari, 


Appꝛopiation. 


could not have been diſſolved, becauſe that would bein 
effect to deſtroy the cure. G1, 720. 

'F wo things more are delivered in the books of comman 
law, concerning diſtolution of vicarages, and ghe unig 
thereof to their rectories: 1. That tho' a vicarage 5 


taken out of the parfonage, and (for the poverty and fe. 


ce ſſity thereof) may be diſlolved and reunited, to ſupply 
the Patfonage: ; yet the not pieſenting for a Jong time (4 
for 160 yeers, which was the caſe in the books) {hall ror 
be a diſcontinuance of the Vicarage z : but ſomething ougt 
to be ſhewn of the act of reuniting. 2. If a vicarzgx 


to be diſſolved into a parſonage preſentative, the kings 


licence is not neceſſary, becauſe no loſs accrues to the 
crown; but if it is to be diſſolved into a parſonage appro. 


priztory, there muſt be the king's Jicence, becauſe lie for 


ever loſeth his title of lapſe, Grtf. 720. 

If the parſon appropriate who is patron of the vicarz 
of the ſame church, doth preſent the vicar to the parſon- 
age, this is a reunion of the vicarage to the parlonage, 0 
that the prefentce {hall have all the tithes. and other pre- 


its of the church. Hail. c. bY; 


to this eltect : 


turis; Robertus permiſſione divina Carliolenſis ech 
miniſter humilis, Jalutem in- Domino ſempiternam. Cum u 
ad tuxationem per pe tua vicar ic eccleſice de Orton noſtræ dice 
vocati, priori et COnventul ecciſſie de Cunningſhed provide 
ecclſiæ reetoribus quid taxationt prædidtæ inter ut, fe 


per valorem praditie eccliſiæ eadem authoritate per ⁊ wires ft , 
dig nos ad hoc Juratos et exammatcs plenarie inquijitiones fre 
mus ; predictus prior pro je et conventu ſu in iu n 
conſtitutus, guoad taxationen prœdictam ordination neſtræ tir 
zaliter ſe ſubmiſit. Nos tgitur invocata Spiritus Sans g1 ts, 


guatuor libras et qualuordecim 75 zlidos. Pro prædicta ann 
pecuni@, per petuæ afignamus erdem vicariq portiones "ſe 
ſcri iptas; videlicet, duas manſiones, cum duabus bavatis terte 

c omnibus rundem c meets & 2 1 OM 66 
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Ut die paſchatis; in nuptiis, obitibus, purificationibus, et in 


, , 

F d f a 
Appꝛopziation. 
grun lima veſlimenta; oblationes, videlicet, die omnium 
grun, die natalis Domini, die purificutionis beatæ Maria, 


emnibus alits devotionibus dictæ eccliſie provenientibus; nec non 


une et agnorum, et ſi ves et agni ante feſtum ſancti Martini 


jn heme von tondeantur, vel 5 dictum feht um quovis cafu 
firmuito moriantur, decimæſelgantur debits modo et exigantur; 


lat, et cannabis, et motendinarum, et alias minutas decimas 


hum, pannagii ſyloarum, et aliarum arborum ſi vendan— 
7 


tur, Hagnerum, columbariorum, hertorum, turborum in lacis 


cuibus fogruntur, aucarum, et anatum, ovorum, et pullorum, 


n non porcellorum, apium mellis et cer, artificiorum, nego- 


{rtiomum, nec non ſuipendiorum, et oninium proventuum rerum 
444, de cætero ſatisſaciant eccleſiæ pr dict competenter, ut 


% jure teneantur ; et etiam decimas garbarum prædictar um 


durum badatarum terræ preditle vicariæ aſignatarum, ( Ex- 
whts dectm's albis pullinorum et vitulyrum, decima /e@n, nec 
wn et decima prepriorum emnitm pred prioris et conventus 
in predicta parachia exiſtentiuii, cui guas rectori velumus aj- 
ſenari. Ita quod Yicartus qui pro tempore Fuerit omnia one» a 
wrdmaria et exiraordinaria pro pertione ip 2ntingente, vide- 


leet, pro tertia parte, plenarie ſuſtinebit. Ipſo vero vicaria 


cedente vel decedente, predic?! prior et conventus liberam ha- 
brant facuitatem ad eandem vicariam cler icum idoneum præ- 
ſentanar, In i. ret Fe/T1RGHIUTME . ſeripto fp alum 
rum appont fecrmus ; datum apud Roſam ſeptimo idus 
April's, anne Domini mille ind aucenteſuns fexageſama tertio, et 
pint: ficatus noſtri anno quinto. | 


) 


The law concerning the reſidence of vicars upon their 
benefices, is inſerted under the title Reſidence, | 


Aquæ: bajalus. See Pariſh-Cicri;, 
Archbiſhops. Sce Biſhops, 
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©rigin of arch- 


deacons. 


Parts of the dioceſe which were remote from the epi 


360, it was ordained, that no biſhops ſhould be placed in 


and in the diſpatch of other matters relating to the epil⸗ 


from the preſent {tate and meaſure of archidiaconal power: 


Archdeacon. 


TF\ OR leaſs made by archdeacons, as ſole corpotz. 
tions, ſee title Leaſes. 


1. As deacons were all originally the attenCants 2rd 
ſervants of their ſeveral biſhops in church affairs; ſo it, 


certain, that about the end of the third century, ther: 


was in ſeveral dioceſes one choſen out from among the 
reſt, who had the title of archdeacon : and by degrees this 
office became univerſal; and they who had it, being al. 
ways near the biſuop, ſo improved their advantage, that 


in proceſs of time they began to ſhare with the biſhop in 


bis authority, 7%. 57. Gibſ. h . 

But as the archdeacons, in their original inſtitution, 
had no relation to the dioceſe, but only to the epiſcopil 
ſee; ſo it was by ſeveral ſteps and degrees that they at- 
tained tothe power they now enjoy. At their firſt in- 
ſtitution, their proper bufineis was, to attend the biſhop 
at the altar, to direct the deacons and other inferior ofi- 


cers in their ſeveral duties for the orderly performance of 


divine ſervice, to attend the biſhop at ordinations, and ta 
aſſiſt him in the management of the revenues of the 
church ; but without any thing that could be called ju- 


_Tiſdition in the preſent ſenſe of the word, either in the 


cathedral or out of it. Git. 96 % 
All that while, the chorepiſcopi had the inſpection, un- 
der the biſhop, of the clergy in the country, and of thol 


copal fee; till in the council of Laodicea, in the yet 


country villages, but only itinerant or viſiting preſbyters 
But the archdeacon, being always near the biſhop, and 
the perſon raainly intruſted by him, grew into credit and 
power, and came by degrecs (as occaſion required) to be 
employed by him, in viſitung the clergy of the diocclty 


copal care: So that by the beginning of the ſeventh ces. 
tury, he ſeems to have been fully poſſeſſed of the chit 
care and inipection of the dioceſe, in ſubordination to the 
pihep. ,, .. | : 


But this is te de ünderſtood with 2 twofold diftindial 


1. That he was employed generally throughout t"s 
TO . RO Ee diocel, 


Archdeacon: e 

goceſe, at the pleaſure of the biſhop. Such an archdea- 
cn John de Athon calls the general archdeacon, whe 
hath not an archdeaconry diſtinctly limited, but ſupplieth 
| the place of the biſhop as his vicar univerſally ; ; by way 
beiſtinction from that archdeacon, who hath a diftinct 
-mitation of his archdeaconry, and a ſeparate juriſdiction b 
dem that of the biſhop. And the firft of thefe is the 1 
zrchdeacon, that we find defcribed in the body of the 
| cxnon law. 2. That the power of the arcndeacons, in 
that ancient ſtate, was chiefly 1 of inquiry and in- 
ſpection; which Lindwood calls a ſim ple inquiry, where 
he ſays, that of common right the archdeacon hath power 
of 1 6 by way of Emple inquiry, as the biſhop's 
yicar ; but in fuch inquiry he hath no power to make 
any a in his own name, except in fallen matters, 

ualeſs cuſtom give him that power, The like JoArine, 
to that which bed been delivered long before by John of 
Athon : Of common right, ſaith he, the archdeacons 
have no power to uſurp the greater matters to themſelves, 
but only to report or intimate the ſame to the biſkops. 
Beyond this, all the rights that any archdeacon enjoys 
of what kind ſoever they be, ſubſiſt by grants from the 
bihops; either made voluntarily, to enable archdeacons 
to viſit with greater authority and effect; or of neceſſity, 
i claimed and inſiſted on by archdeacons; upon the foot | 
of long ufage and cuſtom. But whatever might be the 0 
motive to theſe conceſſions on the part of the biſhops ; ic 
ſ:emeth that the powers enjoyed by archdeacons, beyond 
that which they claim of common right, accrued to them 
by exprefs grant or compoſition (however the evidences 
may be loſt) ; it being hard to imagine, how deans and 
chapters, archdeacons, or any other perſons, ſhould be 
allowed to preſcribe againſt a biſhop, for any branches of 
epiſcopal juriſdiction, and much more for an exemption 
trom it. G16. 969, 970. 

But in virtue of ſuch grants, and of inſtitution to the 
vice they are annexed to; not only the juriſdiction he "lf 
enjoys is in the eye of the law ordinary juriſdiction, as 0 
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being i in reality a branch of epiſcopal power, but he him- * 
{:1f is properly ordinarius, and is recognized as ſuch by _ \"_ 


the books of common law, which adjudge an adminiſtra- 
non made by him to be good, tho? it is not expreſſed by 
what authority, becauſe as done by the archdeacon, it is - 
preſumed to be done jure ordinario. Gibſ. 970. | "8 
As to the diviſions of dioceſes into archdeaconries, and © 30 
tte e alignment of particular diviſions to particular arch- 
4. deacons 


Archdegton. 


deacons; this is ſuppoſed to have begun a little after the 
Norman conqueſt ; when the biſhops, as having baronies, 


and being tied by the conftitutions of Clarendon to: 


{tri& attendance upon the kings in their great councils, 
vere obliged to laiger delegations of power for the admi- 


niſtration of their dioceſes, than till that time had been 


accultoined, Gb. 970 I Harn. 275. 
For in the charter of William the conqueror, for ap. 
porntng the copnizance of eccleftiaſtical cauſes in a diflinct 


place or court from the temporal, the archdeacon is men. 
tioned in his ancient general ſtate as the biſhop's vicar; 


Pe appointed. 


the common Prayer and declare their aſſent thereunto, 28 


wacre it is ſaid, that „ no b. chop or archdeacon 1 
any longer hold pleas in the hundred concerning epi! 
% copal matters,” And as this charter did eſtabliſh whzt 

we call the conſiſtory court of the biſhop in every diocele; 
$0 it did enable the biſhop by degrees to aſſign to par- 

ticular perſons what ſhere of epiſcopsl juriſd19 on he 
thought fit, to be exerciſed archidiaconally within the 
diſtricts by him appointed, And as this exerciſe, by long 


uſage, grew into a claim; fo thoſe claims, ſtifly main- 


tained on the part of the archdeacons, ended in compet:- 
tions, Which ſaid aſſignment of particular powers 10 
particular perſons, within their proper diſtricts, put an 


end to the general capacity of archdeacons, as vicars ge- 


neral throughout the whole dioceſe; and made way for 
thoſe oificers, who are known in our provincial conſtitu— 
tions, and the ploſies upon them, by the names of vicar 
reneral, official, and chancellor to the biſhop ; and who 


are elled with a delegated power to exercite, in the place 


of the biſhop, all ſuch juriſdiction as hath not been 
granted away to others, or that he hath not in the com- 
miflion reſerved to himſelf, Gi. 970. 

2. Archdeaconries are commonly given by biſhops, 
who do theietore prefer to the ſame by collation : But if 
an archdeaconry be in the gift of a layman, the patron 
doth pictent to the bi ſhop, who inſtitutes in like manner 
as to anviher benefice; and then the dean and chapter do 
induc nian, that is, after ſore ceremonies place him in 
a Mall in the cathedral church to ich he belongeth, 
whereby he is laid to have a place in the choir. Il al 
E 

Archdeacens by the 13 25 14 Ca. c. 4. are to read 


other perions adinittes to eccleſiaſtical benefices; and al- 
ſo mull ſubſcribe the fame before the ordinary; but they 


ate not obliged by the 13 Elis. to ſubſcribe and * the 
˖ iy 
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Archdeacon. 89 
| thirty nine articles; for altho' an archdeaconrv be a be- 
| 52 with cure, yet it is not ſuch a bencice with cure as 
ems to be intended by that ſtatute, but only ſuch bene- 
gces with cure as have particular churches belonging to 
them. Tat}. c. 15. 1 
And they are to take the oaths at the ſeſſions, as other 
perſons qualitying for offices. 5 8 85 
3. By the canon law the archdeacon is ſtyled the bi/Þoþ's Their general 
ae; and hath power tO hold vilitatiouns: (when ro. b-{ncp power. 
s not there); and hath alſo power under the v:thop of 
the examination of clerks % be ordained, as allo of in- 
ſitution and induction; likewite of excommunic con, 
niunGion of penanges, tuſpenſion, corr: Ain, inſpecting 
and reforming iregylaiitics aud abuics among the clergy 
21d a charge of tne par chil churches within the diocele; 
1a word, according to the practice of, and latitude given 
by the canon law, to ſupply the biſhop's room, and (as 
the words of that law are) in all things to be the biſhop's 
yicegereat. Go. 01. es 
| In general, the archdeacon's juriſdiQion is founded on 
immemorial cuſtom, in ſubordination to the bifhop's; 
and he is to be regulated as to his dignity office and power, 
xccordivs to the law uſage and cuſtom of his own church 
and dioceſe, 1 Still. 238. God. 64. . 5 
For in ſome places the archdeacons have much greater 
power than in others. As in the dioceſe of Carliſle; the 
archdeacon hath no juriſdiction: but he retaineth ſtill that | 
more ancient right of examining and preſenting perſons | þ i 


to be ordained, and of inducting perſons inſtituted. . 1 
4. The judge of the archdeacon's court (where he doth Archdeacon's 4 
nat preſide himſelf) is called tne official. Mood Cam. L. cla. 1 
5. By the ſtatute of the 24 H. 8. c. 12. An appeal lieth Appeal. bl 
from the archdeacon's to the biſhop's court, | | g R 


| . 8 . Robinſon and Godjatye, Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdea- 
conry; it was reſolved by the court, that where the arch- 
deacon hath a peculiar juriſdiction, he 15 totally exempt 
from the power of the biſhop, and the biſhop cannot enter 
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there, and hold court; and in ſuch caſe, if the party who 

lives within the peculiar be ſued in the biſhop's court, a 1 
Prohibition ſhall be granted; for the ſtatute intends that 'M 
no ſuit ſhall be per ſaltum: But if the archdeacon hath Hi 
not a peculiar, then the biſhop and he have concurrent 1 


juriſdiction and the party may commence his ſuit, either 
3 in 


pd "ap 
— op ringer eee ones nie ore 


90 


Archdeacon, 


in the archdeacon's court or the biſhop's, and he hath 
election to chuſe which he pleaſeth: And if he commence 
in the biſhop's court, no prohibition ſhall be granted, 
for if it ſhould, it would conhne the biſh»p's court tg 


determine nothing but appeals, and render it incapable 1; 


having any cauſes originally commenced there. L. Xn, 
„„ i Ef 5 : 


{rches. 


H perſon who adminiſters juftice in the court of 

| arches, 15 the official principal of the archbiſhop; 
who was called officialis de arcubus, and the court itſelf 
curia de arcubus, or Bow-church (ſo called from the 
ſteeple being raiſed at the top with ſtone pillars archwite) 


{ 


and being the church where the dean of thoſe preutiars 
(commonly called the dean of the arches) held his courts, 


And becauſe theſe two courts were held in the ſame place, 
and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 


perſons, and the offices themſelves have in many inſtances 


been united in one and the ſame perſon, as they now 


remain; by theſe means. a wrong notion hath obtained, 
that it js the dean of the arches, as ſuch, who hath ju- 
riſdiction throughout the province of Canterbury; where- | 
as the juriſdiction of that once is limited to the thirteen || 


peculiars of the archbiſhop in the city of London; and 


the juriſdiction throughout the province, for receiving 0: | 
appeals, and the like, belongs to him only as official pritt | 


cipal. Gibſ. 2004. Fobnſ. 257. 
In like manner the right of juriſdiction in every dioceſe 


; | p . 4 
of the province, during the vacancies of the ſecs, tbo 
veſted by patent in the ſame perſon, belongs not to bim 
as dran of the arches, but as vicar general of the alch- 


biluop. Gil}. 104. 


And the tame perfon is likewiſe judge of the peculiars, | 
that is, of all thoſe pariſhes, fifty ſeven in number, which | 
tho? lying in other Giuceies, yet are no way ſubject to the | 


biſhop or archdeacon, but to the archbiſhop. Jiu. 


257. : 


This 


Arches. 


2 This court of the arches is very ancient, and ſubſiſted 


| 


© WH long before the time of king Henry the ſecond ; for Alex- 


, ander the third, then biſhop of Rome, did by nis edict 
8 to the dean of the arches and Robert Kilwarby then arch- 
bop ſof Canterbury, abrogate and aboliſh the then an- 
6 cient ſtatutes of this court, and ſet up others in their 


ſezd; and it was there ſaid, that thoſe ancient ſtatutes 
were then by length of time become not legible. Con- 
fel. 4. | 

1 his court (as alſo the court of FOO Ie the admi- 
ralty court, the prerogative court, and the court of dele- 
gates for the molt part) is now held in the hail belong- 


ing to the college of civilians, commonly called doctors 9 
commons. Floy. 112. = 
: Prom this court the appeal | is to the king in chancery; 1 
5 by the 25 H. 8. c. 19. 7 
U 
0 JJͤ—.:. NDSINE DEW RIT SHIP AOIEE : 
5 TT y 
Se * 
; Archipz eSbyter. 
1 
A HE archipreſtyter was ſo called, becauſe he was in 
_ ſome certain matters and cauſes ſet or appointed 
over the prieſts or preſbyters, and ſuch as were of the ſa- 
| cerdotal office; eſpecially | in the abſence of the biſhop. 
_ WH @%. Rep. Can. 56. 1 
T And by the canon law, he that is archipreſbyter i is al fo 1 
4 called dean. id. „ tt 
4 
l Th 
0 41 
i Arreſt in the church or church- yard, See Chur ch. 4 
5 5 3 1] 
le ; 1 | | : 13 
ny 9 
3, 1. HE thirty- nine n were mainly ſounded The tlirty- 1 
h | upon a body of articles compiled and bande e 4 
ie 4 in the reign of king Edward the ſixth. : 1 
. They were firſt paſſed in the convocation, and con— 1 


armed by the royal authority, in the year 1562. 
Then they were afterwards ratified anew in the year 
is 1571, in the following form; which form is printed at 
the end of the ſaid articles, and is that ſame ratification 
which 


92 


40 


cc 
£< 


Articles. 


which is referred to by the 36th canon hereafter mention. 
ed; viz. © This book of articles before rehearſed, j; 
again approved, and allowed to be holden and executed 
within the realin, by the aſſent and conſent of our 
& ſovereign lady Elizabeth, by the grace of God, of 
«© England, France, and Ireland, queen, defender of the 
© faith, and ſo forth. Which articles were deliberate]y 
& read, and confirmed again by the ſubſcription of the 


cc 


„ hand of the archbiſhop and biſhops of the upper houſe, 


"WE 


and by the ſubſcription of the whole clergy of the 


% nether h- uſe | in their convocation, in the year of our 


Lord 1571, : 


Then they were again ratified by king Charles the firſt, 
in theſe words, which are commonly prefixed to the {aid 
book of articles, viz, * Being by God's ordinance, ac- 
cording to our juſt title, Aer of the faith, and ſu- 
preme governor of the church, within theſe our domi- 
% nions ; ” we hold it moſt agreeable to this our kingly 
<<. office and our own religious zeal, to conſerve and 
maintain the church committed to our charge in thc 

unity of true religion and in the bond of peace, and 
not to ſuffer unncceflary diſputations, altercations, or 
oy - queſtions to be raiſed, which may nouriſh faction both 


cc 


cc 


£ in the church and . We have there- 
£ fore upon mature deliberation, and with the advice of * 
„ 66 


ſo many of our biſhops as might conveniently be called 

together, thought fit to make this declaration follow 

« ing : 

.— BS That the articles of the church of England (which 
have been allowed and authorized heretofore, and which 
our clergy generally have ſubſcribed unto) do contain 

the true doctrine of the church of England, agreeable. 
to God's word ; which we do therefore ratiſy and con- 
firm, requiring all our loving ſubjects to continue in 
the uniform profeſſion thereof, and prohibiting the leaſt 

difference from the ſaid articles, which to that end we 
command to be ney printed, and this our declaration. 

% to be publiſhed therewith : 
That we are ſupreme governor of the church of Eng- 
land, and that if any difference ariſe about the ex- 
ternal policy „concerning injunciions, canons, and other 
conititutions whatſoever thereto belonging, the clergy 

in their convocation is to order and ſettle them, having 

firſt obtained leave under our broad ſeal ſo to do, 2nd 
we approving the ſaid ordinances and conſtitutions; 


providing that none be made contrary to the laws and 
cuſtoms of the land: | 
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Articles: 


e That out of our princely care that the churchmen 
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Li 


may do the work which is proper unto them, the 


biſhops and clergy from time to time in convocation, 
upon their humble defire, ſhall have licence under our 
broad ſeal, to deliberate of, and to do all ſuch things, 
as being made plain by them, and aſſented unto by us, 


ſhall concern the ſettled continuance of the doctrine 


and diſcipline of the church of England now eſtabliſh- 
ed, from which we will not endure any varying or 
departing in the leaſt degree : 

« That for the preſent, "though ſome differences have 


been ill raiſed, yet we take comfort in this, that all 


clergymen within our realm have always moſt willing- 


ly ſubmitted to the articles eſtabliſhed, which is an 
argument to us, that they all agree in the true uſual 
literal meaning of the ſaid articles, and that even in 


thoſe curious points in which the preſent differences 
lie, men of all forts take the articles of the church of 
England to be for them ; which is an argument again, 
that none of them intend any deſertion of the articles 


eſtabliſhed : 
© That therefore in "els both curious and unhappy 


differences, which have for ſo many hundred years in 


different times and places exerciſed the church of Chritt, 


we will that all further curious ſearch be laid. aſide 
and theſe diſputes ſhut up in God's promiles as they be 
generally ſet forth to us in the holy ſcriptures, and the 


general meaning of the articles of the church of Eng-: 
land according to them; and that no man hereafter | 


ſhall either print or preach to draw the article aſide any 
way, bur ſhall ſubmit to it in the plain and full mcan- 


ing thereof, and ſhall not put his own ſenſe or com- 


ment to be the meaning of the article, but ſhall take 
10 in the literal and grammatical ſenſe: 

That if any publick reader in either our univerſities, 
or any head or maſter of a college, r any other per- 
ſon reſpectively in either of them, ſhall aſfx any ſeals 
to any article, or ſhall publickly rcad, determine, or 
hold any publick diſputation, or dne any ſuch to be 
held either way, in either the univerſitics or colleges 
reſpectively z or if any divine in the univerſities ſhall 


preach or print any thing either way, other than is 


already eſtabliſhed in convocation with our royal 
allent; he or they the offenders ſhall be liable to our 
lifpleaſure: and the churches cenſure in our com— 
miſſion eccleſiaſtical, as well as any other; and we 
wil lee there ſhall ha due execution upon them.“ 
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94 
To be ſubſcribed 


ei dain'd dea- 
Cons. 


By perſons to be 
erdained prieſts. 


By perſons to be 
admitted to be- 
neſiccs. 


Articles. 


2. By the 13 El. c. 12. None ſhall be admitted to tie 


by pertons to be order ot deacon, unleſs he ſhall firſt ſubſcribe to the {214 


articles, . 5. 
3. And by the ſame ſtatute; none ſhall be made mins. 
ſter, or admitted to preach or adminiſter the facragegts, 


unleſs he firſt bring to the biſhop of that diocele, on 


men known to the biſhop to be of found religion, a teſli. 


monial of his profelling the doctrine exprefied in the (ail 


articles, nor unleſs he be able to anſwer and render to the 


ordinary an account of his faith in latin according to the 
ſaid articles, or have ſpecial gift or ability to be a preach. 
er; nor unleſs he ſhall ſift ivoſcribe. to the laid articles. 
5 By Can. 26. No perſon ſhall be beside into the 


Y miniſtry, ner either by inſtitution or collation admitted 


to any eccleſiaſtical living, nor ſuffered to preach, to 


catechize, or to be a lecturer or reader of divinity in 
either univerſity, or in any cathedral or collegiate church, 
city, or market town, pariſh church, chapel, or in any 


other place, except he ſhall firſt ſubferibe to this pe 


following; viz. That he lloweth the bock of arti 


of religion agreed upon by the archbiihops and biſhops oy 


both provinces, and the whole clergy in the convocation 
holden at London in the year of our Tied God one thou- 


fand five hundred ſixty and two; and that he ac know- 


ledgeth all and every the articles therein contained, being. 
in number nine and thirty, belides the FRNACStIONn: to be 


azreeable to the. v word of God. 
And by the ſtatute of the 13 n 12 No perſon 

ſhall be admitted to any benefice with cure, except be 

mall firſt have ſubſcribed the ſaid articles in the preſcace 


of the ordinary; and al! admiſſions to benchces of any 


perſon contrary to this act, and all diſpenſattons, quali 
hcations, and licences to the contrary, fhail be mates 


void in hw: as if they never were, . 3, 7: 


The e ſaid articles | It heath been. dc ubtel-b by ſome 


articles are nere nicant, namely, whether all the 30 ati 
cles, or only ſuch of the m as are 5 this act abev' ſpe- 


cified. The caſe is this: The act requires fitſt ot 2, 


that every perſon under the degtee of a biſhop, pretenc- 
ing to be a preacher or miniiter by reaſon of any other 


ha 
form of inſtitution, conlecration, or ordering, E£32n ind 


form ſet forth in the time of Edw. 6. or then 8 ſhovid 


Py! 
before Dec. 25 the ti- next following, declare his zieht 


and ſubſeription to all the articles of religion, 20 ic 17/7 
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Articles. 


gyncern the confeſſion of the true chriſtian faith and the doctrint 
of the ſacraments, comprized in a book imprinted, intitled, 
« Articles, waereupon it was agreed by the archbiſhops 
« and biſhops of both provinces, and the whole clergy, 
„ in the convocation holden at London in the year 
« 1562,” &c. After which follow the ſeveral clauſes re- 
quiting ſubſcription to the aid articles in time to come; 


and the queſtion is, whether to the whole book of arti- 


cles, or only to ſuch of them as concern only the confeſſuun of 
ile true faith and the detirine of the ſacraments, for theſe 
only were required in the former part of the at, And 
there is a remarkable paſſage in D'Ewe's Journal, p. 239. 
which explains the aforeſaid clauſe, requiring aſſent and 


ſubſcription to ſome of the articles, and not to all. Mr. 


Peter Wentworth, in a ſpeech in the houſe of commons, 
inveighing againſt a meſſage of the queen to the houſe, 
that they ſhould not deal in any matters of religion, but firſl to 


recerve from the biſhops, expreflech himſelf thus: I have 


« heard of old parliament men, that the baniſhment of 
„the pope and popery, and the reſtoring of true religion, 


| © had their beginning from this houſe, and not trom the 


„ biſhops. And I have heard, that few laws for religion 
„had their foundation from them. And I do ſurely 


« think (before God I ſpeak it) that the biſhops were 


the cauſe of that doleful meſtage; and I will ſhew you 
* what moveth me ſo to think, 1 was, amongſt others, 
the laſt parliament, ſent unto the biſhop of Canter- 
bury, for the articles of religion that then paſl-d this 
houſe, He aſked us, why we did put out of the book 
the articles for the homilies, conſecrating of biſhops, 
and ſuch like? Surely, Sir, faid I, becauſe we were 
© ſo occupied in other matters, that we had no time to 
examine them how they agreed with the word of God, 
What, ſaid he, ſurely you miſtook the matter; you 
will refer yourſelves wholly to us therein? No, by 


80 
40 
T 
«c 


ee 
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«cc 


make you popes ! make you popes who lilt, laid I 
cc 


the ſpeech ſeemed to me to be a pope-like ſpeech; and 
cc 


Canons unto themſelves, Papa non Poteſi errare. 


N. B. The articles which concern faith and doctrine 


— I, 2,2, 4, 55 97 10, 113 12 13 14 15; 16, 175 18, 22. 
0¹⁰¼. 321. _— — — _ = 


the faith I bear to God, ſaid. I, we will paſs noching 
before we underſtand what it is; for that were but ta 


for we will make you none. And ſure, Mr. Speaker, 


* I fear left our biſhops do attribute this of the pope's 
= 7 85 


5. By 


95 
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95 
By the heads of 


colleges. 


5. By the 13 1. C. 2. c. 4. Every governor or head 
of any college or hall in either of the univerſities, or gf 


the colleges of Weſtminſter, Wincheſter, or Eaton, ſhall 


within one month next after his election or collation ard 


admillion into the ſame government or headſhip, openly 


and publicly in the church chapel or other publick place 


of the ſame college or hall, and in the preſence of the 


fellows and ſcholars of the ſame or the greater part of 
them then reſident ſubſcribe unto the nine and thirty ar- 
ticles of religion mentioned in the ſtatute made in the 
thirteenth year of the late queen Elizabeth, and declare 


his unfeigned aſſent and conſent unto and approbation 


thereof; on pain to loſe and be ſuſpended from all the 


benefits and profits belonging to the fame government or 


headſhip, by the ſpace of fix months, by the viſitor vr 


viſitors of the ſame college or hall; and if ſuch governor 
or head ſo ſuſpended for not ſublcribing, ſhall not at er 


before the eng of ſix months next after ſuch ſuſpenſion 


| ſubſcribe unto the ſaid articles, and declaie his conſent 
thereunto as aforeſaid, then ſuch government or headthip 


By chancellers, 
omficials, and 
commiflaries. 


{hall be ipſo facto void. f. 17. 
6. By Can. 127. No man ſhell be admitted a chan- 
cellor, commiſlary, or official, except before he enter 


into or execute {uch office, he ſhall take the oath of ſu- 


premacy before the biſhop or in open court, and ſubfcribe 


to the 39 articles; the ſaid oath and ans mms to be 


E lecturers. 


5 $ 
15 Eurgtes o be 


By ſchool mais ; 
ers. 


recorded by a regiſter then preſent. 
By the ſame ſtatute of the 12 & 14 2: © 4: Mo 


per 00 hall be received or allowed to preach as a lecturet, 


unleſs he be firſt appfoved, and thereunto licenſed, by 


the archbiſhop of the province, or biſhop of the PR 
Gr (n caſe the fee be void) * the guardian of the ſpi— 
ritualties; and ſhall, in the preſence of the ſaid a chbiſhop 
Or biſhop or guardian, read the nine and thirty articles of 
religion mentioned in the ſtatute of the tnirt eenth year of 
the late queen Elizabeth, with declaration of his un- 
feigned aſſent to the ſame. 1, 19. „ 
8. By „„ Curates admitted to any be- 


nefice with cure (as al! perpetual curacies and chapels 


3 nted by the governors of queen Aune's bounty are) 
ſhall ſubferibe the ſaid articles in preſence of the ordinary. 


9. By Can. 77. No man ſhal! be admitted {chooImaſier, 
except he tubtcribe to the firſt and third articles in the 
thirty- ſixth canon, CONCErning the king” 8 ſuptemacy, and 
the 29 articles, that he acknowledgeth them to be ag ree- 
able to the we. of God. 


10. Ey 


Articles. G7 


10. By the aforeſaid act of the 13 & 14 C. 2. c. 4. Inwhatfenſethe 
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N (which eſtabliſheth the preſent book of common praver); = 3 5 q 
1 All ſubſcriptions to be made to the ſaid articles, ſhall be fried ve, tf 
. conſtrued to extend, for and touching the 3th of the aid & 
, articles, concerning the book of conſecration of arch— b 
: biſhops and biſhops and ordaining of prieſts and deacons Hi 
R ſet forth in the time of king Edward the ſixth, unto the 1 
F book containing the form and manner of making ordain— 1 
; ing and conſecrating of biſhops prieſts and deacons 1n 1 g A 
A act mentioned, in ſuch ſort and manner as the ſame did H 
a 9927 unto the ſaid former book ſet forth in the time of 3 
. king Edward the ſixth. f. 3o, 31. | C 
. 11. By the 13 El. c. 12. every perſon to be admitted To be read be A 
r to a benefice with cure, except that within two months r lodochen. N A 
r after his induction | or at the ſame time that he ſhall read 1 
r the morning and evening prayer, and declare bis aſſent JH 
7 tnereunto, 23 Geb. 2. c. 28. ] he do publickly read the ſaid 9 
B articles in the ſame church whereot he ſhall have cure, in | | 4 
t the time of common prayer there, with declaration of his 1 
b unfeigned afſtent thereunto, ſhall upon ſuch dc fault Ie | Wu 
1 0 facto immediately deprived. ſ. 5 9 
a And all inſtitutions and inductions contrary hereunto, | 
1 end all diſpenſations, qual iſications and Iicences to the i 
5 contrary, ſhall be merely void. 4 3. e | bt 
0 12. By Can, 5. Whoever ſhall arm, that any of ths Penalty of op- [ip 
e pine and thirty articles agreed upon by Toe archbiſhops pong the ams | 
and biſnops of both provinces, and the whole clergy in Fs „ 
0 tie convocation holden at Londen in the year 1562, are 3 5 lf 
, any part ſuperſtitious or erroneous, or ſuch as he may . 1 
y rot with a good conſcience ſubſcribe unto; let him be be 
„ CFcommunicated ipſo facto, and not reſtored but only by | 5 "I 
' he archbiſhop, after his repentance and public revoca- | | 7 
b tien of fuch his wicked errors. _ 
pf And by the ſtatute of the 13 El. c. 12. If any perf 5 
f ecclefiaftical, or which ſhall have ecclcfiaftical living i 
| mall adviſe dly maintain or athrm any doctrine die n 3 
contrary. or repugnant to any of the faid articles, an — 
- bdeing convened befure the bj ſhop of the dioceſe „or the or- . 
ls Givzry, {hall per fiſt therein, or not revoke his error, or 
) ar luch revocation ettſcons affirm ſuch untiue Gotti; ne; 
J. be ſhall by ſuch biltop or ordinary be dchrivcd of his ec- 
1, chefaftical promotions. . 
ne 
10 Aſleqſnent for the repair of the church. See 
= Et Church. 
1 ——— |  Aſots, ROY CLHHIS, 5 
VL, I. | Arie ths 


WW: 


hold. 


principal of the archbiſhop, dean or judge of he pct! 


Aluſe. 


8818 Eis a writ chat Reih, where any man is put 
out of his lands or tenements, or of any profit to 
be taken in a certain PACE and fo Giliciſed of nis free. 


Of which there are four kinds: 
(1) Aſliſe of novel aiffeifin; which is, where tenant in 


fee ſimple, fee tail, or for term of life, is put out aud 
difleiſcd of his lande or tenements, rents, common of 


paſtute, common way, or of an office, toll, or the like, 
(2) Afiſs of mort d'anceſtor; which licth where a 
man's anceſtor under whom he claimeth, died ſeiſed cf 


lands, tenements, rents, or the like, that wire held ia 
fee; and after ſuch anceſtor's death, a ftranger abateth, 


(3) Aſſiſe of darrein preſentment ; which is, where a 


man and his anceſtors have preſented a elerk to a church, 


and afterwards, the church being void, a ſtranger pre- 


ſents his clerk to the ſame church, whereby the i -rion 
havinp rizht is diſturbed, 


(4) Aﬀliſe de utrum; which lieth for a parſon againſt a 
Lyman, or a layman againit a parſon, for lands or tene- 
ments doubtiul:; whether they be lay fec, or free alm: 


belonging to the church, 1 cr ns of the law. 


HF © archbi ſhop of Canterbury had PENS» his court 

of audience; in which at firſt were diſpatched all 
ſuch matters, whether of voluntary or contentious juril- 
difiizn, as the archbi hop thought fit to reſerve. for his 
own hearing. They who prepared evidence, and other 
materials to lay before the archbiſhop, in order to is 
deciſion, were called auditors. Afterwards this court 


was removed from the archbiſhop's palace, and the uri 


dition of i: was exerciſed by the maſter official of the 
audience, who neld his court in the conſiſtory place 5 
St. Paul's. But now the three great offices of offic“ 


Ny % 
429 


— CY 


Avoldance. 99 
ars, and official of the audience ate and have been for a 
long time paſt united in one perſon, under the general 
name of dean of the arches; who keepeth his court in 
doctors- commons hall. Job,. 254. 
The archbiſhop of York hath in like manner his court 
of audience. . 255; 2 


Augmentation of ſmall livings by the revenve of the 
firſt fruits and tenths, See F rſt F rütts. 


te. 


4 


Ayoidan 


VOID AN CE, as oppoſed to plenarty, is, where Avance what. 

there is a want of a lawfu! incumbent on a be— 
nehice, during which vacancy the church is 9 viduats, 
and the poſſeſſions belonging to it are in abejance. God, 
Introd, 42 

127 this happeneth ſcveral ways: 
The moſt uſual and known means, by which any By death. 
bir tua! promotion doth become void, 15 by the ad of God, 
12. by the death of the incumbent thereof. Arn q ſuch 
avoidance doth commence from the day of the death of 
ſuch incumbent. And the Patron 1s obliged to take notice 
cf it at his peril, and not to expect an intimation. from 7 
tae ordinary. Watſ. c. 1. = | 9 
2. By reſignation ; wich 1s the af of the incumbent, E refignation, 1 

400 this being neceſiariily made into the hands of the or- 1 
dinary, and not valid but as admitted by him; the void- 
rt ance conſequent upon it 18 tO be notiſied oy the ordinary 
al! to the patron. Gzv/. 792. | 5 
4. Ey ceſſion, or the acceptance of a beneſice incom- 
patible ; which alſo is the act of the incumbent. In which 4 
caſe, the benefice, if of the yearly value of 81. or above, W 
Is void by act 8 parliament, and no notice is need ful; 
it under 81. a year, it is void by the canon Jaw, 0 
and the baten may either preſent his clerk imme- | 9 
diately and require admiſſion, or may ſue in the cuurt 
chliſtian for ſentence of deprivation, and wait for no- 
tice to be given thereupon, or the ordinary himſelf 
may ex mero officio proceed to deprivation, and then 


By ceſion, 


r 3 - 


100 


By deprivation. 


. By aQ of the 
Law. 


How tid. 


Avoidance. 


give notfce. In like manner, when a parſon poſſeſſed 
of ecsleſizſtical benefices of any kind, is promoted to 
a biheogieck., and there is vo diſpenſation to hold them 
in comnuiickam Wilh. the biſhoprick; in fuch caſe, pan 
the con le 0 cf the biſhop they become void, and the 
Fi hl of pretentation belongs to the crown. Gb). 792 
Fi at]. © Co. Zo 


But by law it ireland, no perſon can take any dionity 


or benehce there, till be has refigned all his preferments 


— - 


in Ungland: by Which reſignation the king is prevented 


of rhe preientation. WW hich is ſaid to have been agreed, 


in the Caic of the viſhons of Durham and Saliſbury, upon 
the promotion of Dr. Rundle to the biſhoprick of Der 
in the vear 1726. 

5. By don 1ivation z which is the af of the ordingr; 
Which voidance: being created. by ſentence in the eccle- 
Baltica court, muſt be notified to the patron ; but takes 
not place preteutly, if an 8 is depending. Gil). 
792. 

6. Py the ae of the law; as in caſe of ſimony; not 
ſubFribins the articles or drclaration ; or not reading 
of the articles of the common prayer. All waich 
being voidances by act of parliament, are to be un- 
derito-10 {with regard to the times of the COmmence- 
ment of fuck Vuidences, and the notice of them) accord. 
ing to the ducctions and 1 of the reſpectue 


als, 5 5 792. | N = 
"7," By the 25 Ed. 3. fo 3. 0. 8. IVhereas thi t relate 


have foe 6 and praved remedy, for that the ſeeular juſtice 


r 
a; 4c £9 thy, EXT C9991 A CE of 7.01 cance of gene ES f right 9 
2 9 74 F# £ 1 * 7 7 5 
hich et ANU te dijentfins thereof pertameth 10 10 


Jiages of lie church, ard net to the lay judge; the #119 Wi 


aud nrarteth, that the jeid juſtices ſhall from henciferth re- 


. — | 7 : , TE | 
cerve fuch challenges made or to be made by any pretate. if 


6 1 « | BE LE 
Holy church in ti but, af, aud moreover there of ſhall Go 1t;t 


r 


8 
aut reaſon. 


; g » - 1 EP f N - 5 N * : 16 

And the dg find on which 5 obtained is this: !“ 
it "WS 4 62 Ty queltion, . 18 church be full. of- 4 
incumbent or not, the lame 11 be tried by the cet- 


tihcate of the bloh, 0 > wnows of the inſtüu— 
tion, but if the iflue to be tricd be, whether the churct 


be void or not, the fume 2 de tried by a jury at the 
common jaw. unteis the ilur to be tried be upon ond 
ſoyecral aft of avoidance, 705 then the ſame fhall ® 


tricd by the certificate of the biſhop, fo as the FRF 


caule 


Baptitimn, 101 


czuſe of the avoidance be ſpiritual. Hughes, c. 13. 


6.793. 


Bap rue 


J. Bapiifin of infants. 

II. Publick baptiſm. 

III. Private baptiſm. 

IV. Lay baptiſm. 

V. Baptiſm af thoſe of riper vears.. 

VI. Bapdifin of the chilires o 2 . its 
VII. Bapiiſin of negrots in he DIa11317985. 

VIII. Fee for bapniſia. 


IJ. Bapliſin of infants. 


11. 27. F HE daptiſm of young children is in any 
wile to be retained i "the church, as muſt 
agreeable with the inſtitution of Chriſt, ens 

Rubr, The curates of every pariſh ſhall often admo- 
niſh the people, that they deter not the vantifia of their 
children longer than the $:ft or fecond ſunday next after 
meir birth, or other holiday falling between ; ontets 
vpon a vat and reatouave caufe, to be approved by 
ile Curate. _ 


II. Publick ba? ptiſm. 


At fir baptiſm was oiled aublickly: as Ot - Foat, 
calion ferved, by rivers: Afterwards the baptittery was 
built, at the entrance of the church or very near it ; 
rhich had a large baſon in it, that held the perſons 
to be bapt! ized, and they went down by ſteps into it 

Afterwards, when ee HR came to be difufed, fore - 


5% ſet up at the entrance of churches. 1 $2z7!, Ecci. 
{es 1.46, | | 


1 Edmund. 
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petent mate rial, in every chufcn; which fhail be decent 
] 


When, | 


Previous notice. 


Goifathers, 


ſont of ſtone, or other com. 


Eumund. There ſhall be Im 
4 

covered and kept, and not converted to other uſes, 
Ln 5 a VF ö 


74 ** hs a : I; | . 
And by Can. 81. there ſhall” be a font of flone, 
in every church, and chapel where baptiſm. 1s. to be 
miniſtred; the ſame to be ſet in the antient uſt; 


places: in which only font, the minifter ſhall baptize 


publickly. apes 

Rubr. The people are to be admoniſned, that it 
is moſt convenient that baptiſm ſhall not be adminiſtred 
but upon ſundays and other holidays, waen the mf 
number of people come together; as well for that the 
congregation there preſent may teſtify the receiving of 


them that be newly baptized into the number of Chrilt' 
church; as alſo becauſe in the baptiſm of inſants, every 


man preſent may be put in remembrance of his own pro- 
feſion made to God in his baptiſm. Nevertheleſs, if ne- 


ceſſity ſo require, children may be baptized upon any 


Other day 5 


And by Can. 68. No minifler all refuſe or delay to 


chriſten any child according to the form of the bo k 

of common prayer, that is brought to the church to bia 
upon ſundays and holidays to be chriſtened (convenient 
warning being given him thereof before). And if he fall 
reſuie io to do; he ſhall be ſuſpended by the biſhop 
of the dioceſe, from his miniſtry, by the ſpace of three 
months. 5 

3. Rubr, When there are children to be baptized, the 
parcuts mall give knowledge thereof over night, or in the 
morning beſore the beginaing of morning prayer, to the 
CUrate. 

4. Nubr. There ſhall be for every male child to be 
baptized, two godfathers and one godmother ; and tor 


every female, one godfather and two godmothers. 


© *. 20 No parent ſhall be urged. to be preſent, nor 


be admitted to antwer as godlather for his own child: 


nor any podfather. or poumorther ſhall be ſuffered t9 


make any otter aner or ſpcecn, than by the book of 


common prayer is preſcribed in that behalf. Neither 
ſhall any. perion.. be admitted godfather or godmother 
to any Ch. 10 at chriſtening or confi mation, 3 the 


aid perlon 0 undertaking beth received the holy com- 


munten. 


5 Rujr, 


then to be Riiled with pure water, {hal} perform the office 


3 ()[ b at er 


| prove of the name, or the perſon to be confirmed 


done, by the biſhop's then pronouncing a new name: 


— ' A | 8 

Baptilſm. i 

Kubr. And the godfathers and nag rs, and the At what time ts 

people with the children, mult be re ady at the font, either attend. 
mm ediateiy aiter the la t leſſon at morning prayer, cr elſe 
immed! ately a1 ter the laſt * Hon at everung pr ayer, 48 the 

curate by his difcretion ſbal! app ont, 
6. Rubr. And the prieſt coming to the font, which is Office, 


of public baptiſm. 

Note, the queſtions in the office of the 2 Ed. 6, Dos 
lau renzunce, and ſo on, were put to the child, and not 
to the godfathers and godmochers; which (with all due 
ſabmimon) ſeemeth more applicable tc the end of the in- 
ſttutton; beſiges that it is not confiitent (as it ſeemeth) 
wiih the propriety of lapguage, to fay to three perſons 
collecti Yeh. Dot 19044 in the n name of this chiid do this 


7 By conflirurion of archbiſhop Peccham, The mi- Naming 4 
niſters hall take care not to permit wanton names, wh. ch child, 
beug pronounced do found io laſciviouſneſs, to be given 
10 ch laren baptized, eſpecially of the female (ex? ànd if 
otherwiſe it be done, the (me ſhall be changed IF. the 
biſhop at confirmation. Lind. 245. 

Which being ſo changed at confirmation (Lord Coke 
lays}, hall be "Jeemed tne lawful name. 1 [n/l. 3 | 

And this might be fo in the time of lord Coke, j but 
now the caſe ſeemeth to be altered. In the ancient 
offices of confirmation, the biſhop pronounced the 
name of the child; and if the biſhap did not ap- 


or his friends deſired it to be altered, it might be 


But by the form of the n liturgy, the biſhop 
doth not pronounce the name of the perſon to be con- 
frmed, and thereiore cannot alter it, Fobnſ. A. D. 1281. 
num. 3. 

8. Kubr, Phi prieſt, taking the child into his hands, Dipping, 
mall lay to the gadfathers and godmothers, Name this 
end: And then naming it after them (1 f they mall cer- 
ty bim that the child may well endure it) he thall dip lit 
in the water diſcreetly and warily, ſaying, N. I baptize 
thee, in the name of the Father, and of the Son, and of 
the Hoy Ghoſt. 

But if they certify that the bia E weak, it ſnall fuf- 
ice to pour water upon it. El 
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Croſs. 


Kr ſt chriſtians in al]! their actions, and eſpecially int 


church of Rome doth not take away the lawful uſe of i; 
that tbe fame hatn been approved by the reformed di. 


18 by virtue of baptifmn befor re it he ſigned with t the ſten 


Hock as a Pere ct me ember thereof, and not by an power 


| | ſonant tt) the S on rd of S rod And c the judgments of all 16 


Hdering that tainzs of themſelves indifferent do in ſome 
{ori alter heit natures when they become oy or Pro- 


Ban A. ytikr 


No Ote, the dippf ng by the office of the 2 Ed. 6. Was not {ant 


ail over; but they Arſt dipped the right fide, then the WW ni: 
left, then the face to 1 the font. his 

Then the mis iſter ſhall fignu the child with the fl. an de 
of the crois. And to ae eway all ſcruple CONceriiig » WM ik 
the ſame ; the rruc explication thereof, and the | juit FC TY 
ſons for the retaining of this ceremony, are ſet iorth in pat 
the thirtieth canon. _ Rubr. pri 
Ihe ſubſtance of which canon is is: That the ft 
chrifti ans gloried id the croſs of Chriit; that the ſclip— | fer 


ture doth fer forth cur whole rede emprion under the nam? 


of tne cos; that the ſign of the croſs was uſed by the 


Ene 
baptizing of their children; that the abuſe of it bY th: 


N 
U 


vines, with ſufficient cautions neverthelets againſt luper⸗ 
ſtition in the uſe of it, as, that it is no part of the 
ſubſtance of this fecr2ment, and that the infant we 7d 


of the crofs ceived into the congregation OF ON 


ny po 
*{cribed to the gn Of the crof< 4 and therefore that the 
ſame being purged from all popiſh een and error, 
aud reduced ro its primary nitiution upon thoſe rules of 
doctrine concerning the s indifferent which are £0 N- 


ancient fathers, ought to be retained in the church, con- 


hibited b awful authority. 


WER 
- 7 a" 2 
III. P: id a 2 Hes Par {ins 


Ribr, The curates of eve ry pariſh (hall often warn! 
= = 1 ar xr without; aicut ca ute and necetfity, the; ö Pp: oute 
: C26 6g. 12 any-minifter 8 duly, . any men— 
ner of chhlufion, informed r che weakneſs and danvr 
0: ceath of any infant unbanitzed in his pariſh, and th! 
upon deſited to go or come to the place where the f. | 


infant re; naineth, 0 baptize the lane, mal either W. 
fahl reſale 0 to do, or of purpoſe or of groſs neg len: 


mall fo defer the time, as when he might Convenient 
Have ICiGited tO tne place, and have baptis z£d tac ſaid in- 


fant; 


Bay tim. 


ſant, it dieth thro' ſuch his default unbaptized; the ſaid 


| 5 niſter ſhall be ſuſpended for three months, Aitd before 


nis reſtitution ſhall acknowledge his fault, and promife 


beste his ordinary, that he will not wirting ! incur the 


uke agalll. Provided, that where there is a curate, or 
2 ſubllitute, this conſtitution ſhall not extend to che 
parion or vicar himſchf, but do the . or {udititute 
preſent. | | - | 

Rubr, T he child! being named by ſome one that is pre- 
ſent t, the min: {ter mall pour Water upon it. 

And let them not doubt, but that the child 10 baptized 
is lawtuily, and ſulicienily bapi'zel, and Ought not to 
be baptized again. Yet neverthclets, if the child which 

3 after this ſort baptized Go alterward ! live, It is N 
by that it be brougnt into. tne church, to the intent that 
the Congregation may be certified of the true form of bap- 

Im privately before adminred to ſuch child, 14 


US. 


1 Lan 7050 n. 


Eimund. Wagen, Wien their. time of child bearing is 


near at hand, ſhall have pag ready, lor JAPUZING tae: 


child in catc of neceliity. _y ind. 63. 

thr. For cates of necefiity, the prieſts on 1 ſundays hall 
frequently inſtruct their p. art iihioners | in the form of bap- 
tm, Athan. 10. 

Peccham. VV hich form ſhall he thus: 7 cen the i i, 
the name of the Pader, and > Sone, and of the Fly Giite. 
Lind. 244. 

Peccham. Infants baptized by laymen or women (+9 
imminent danger of death), ſhall not be bapt; ized 
zzain: And the prieſt ſhall alter wards. ſupply the Tett. 
Lind. PE 

| Edmund, If a child ſhall be bantized by a lay perſon 
at home, by reafon of neccihty ; the water (ior the re- 
verence of baptiim) ſhall be either poured into the fire, 
or carried to the chuich to be put in the font: and the 
vellel ſhall be burnt, OT bie to this uſes of the church. 
Lind. 241. 

By tne Rubrichs of the 2d and af the 5th of Edward 
the fix th; it was ordered thus: The paſtors and curates 
mall 1 admoniſh the people, that without great cauſe 


and nece flity they baptize not children at home in their 


nouſes ; and when great need fhall compel them ſo to 
do, that then they miniſter it on this faſhion > Firſt, let 
them that 55 FI call upon God for his grace, and foy 

| the 


Baptiſm. 

the Lord's prayer, if the time will ſuffer : And then ant 77 

them ſhall name the child, and dip him in the water, t 
5 water upon him, ſaying theſe words, I baptiz: the 
ir the name of the Father, and of tae Son, and of the 
Holy Ghoſt. 

Ta the manuſcript copy of the articles made i in conyo. 


cat on in the year 1575, the twelfth 1 „Item, Were 


ſome ambiguity and doubt hath riſen among divers by 
what perſons private baptiſm is to be ad {Iminittred ; {Ot f- 
much as by the bo k of common prey:r allowed by the 


| Farnate, the bi ſhop of the dioceſe is author“ 9 to = 1nd 
and reſubvh all ſuch doub:s as ſha]! arite, concern. e 
manner how to underſi:nd Ae to execute the things 0 
tained in ws 3 book ; it is now, by the faid re. 
ſhop and bihaps A dey and refoived, and every 


them doth. e and reſolve, that the ſaid peine 
baptiſm, in cafe of neceſſity, is only to be miniſlied by 
a awful miniſter or deacon called to be prefent or r 
purpoſe, a d by none other : And that every b 


his dioceſe (hall take order, that this expolition of ih 


fiid dyubt ſhall be publiſhed in writing, be fore the ful 
day of May next coming, in every pariſh church of his 


dioceſe in this province; and thereby all other perſons 
mall be inhibited to intermeddle with che miniſtring of 
vaptiſca privately, being no part of their vocation. 

This article was not publiſhed in the printed copy; 
but whether on the ſame account chat the hf.centh article 
was left out (namely, becaule dilapproved by the crown} 
doch not certainly appear. However the ambiguity te- 
mained, till the conference at Hampton-court, in which 
the king fad, that if baptiſm was termed private, beczul: 
any but a lawful miniſter might baptize, he utterly diſ— 


liked it, and the point was there debated; which debate 


ended in an order to the biſhops to explain it ſo, as 10 
reſtrain it to a lawful miniſter, _ 


Accordingly, in the book of common prayer which 


was let forih in the ſame year, the alterations we!e print. 6 
in the rubrick thus: And alſo they ſhall warn them, 
that without great caſe they procure not their chilaren 65 
be baptized at home in their tuuſes, And when great 
need fhal! compel them ſo to d: >, then baptiſm ſhall be ad- 
mmniſtred on this faſhion: Firit, let the {awful miniſter and 


We 
them that be preſent call upon God for his grace, 21 


fay che Lord's prayer, if the time will ſuffer : and te! 


the ccd being nanied by | (err one that is preſent, the ſais 
nin Ver 
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Baytiſm., 


miner all dip it in the water, or pour Water upon it 


| 1 other expteſſions, in other parts of the ſervice, which 
E {med before to admit of lay + nt were ſo turned, as 
| exprell y tO exciu: de it. G21 /. 


Nevertt cles, bilnop 1 I 40800 ſays, that lay baptiſm 
5 not declared invalid by any of the offices or rubricks, 
nor in any publick act hath the church ever ordered ſuch 


„ have been baptized by lay hands to be rebaptized by a 
awful miniſter, though at the time of the reſtoration 


here were ſuppoles to be in England and Wales 2 or 
120,000 ſouls baptized by ſuch as are called lay hands. 


He lays, whether che indiſpenſible neceſſity of baptiſm be 


the dockrine of the church of England or no, he cannot 
with ceriainty determine; bat becauſe he is perſuaded 
that the church doth not hold lay baptiſm to be invalid, 


te is ſo far perſuaded that the church holdeth daptilm 
to e indiſpenſthly neceſſary where it can poſſibly be 
he, and will have Jay bapitim (when a lawful miniſter 


cent ve had) rather chan none at all. Fleet. Works, 
n | | | | 
39 


V. Bag of 2 of riper years. 


Prſare to the brok. of common prayer. Tt was thoucht 
chan nieht, that ſore praycrs and thankſgivings, fitted 


to {cial occalti ns, ſhould be added; particularly, an 
ode tor the baptiſm of ſuch as are of riper years; 
wiitn, altho* not fo neceſſary when the former book was 


4 yet by the growth of anabaptiſm thro” the li- 


entiouſnefs of the late umes crept in amongſt us, is now 


D 


become eceſlary, and may be always uſeful for the bap- 
tizing t natives in our plantations, and others converted 


to the faith. 


Rubrice., When any ſuch perſons as are of riper years 
eto de baptized, timely notice ſhall be given to the 


biſhop or whom he ſhall appoint for that purpoſe, a week 


belore at the leaſt, by the parents or ſome other diſcreet 
peri0n5 3 that to due care may be taken for their exami- 
nation, whether they be ſufficiently inſtructed in the prin— 
Cpics of the chriſtian religion, and that they may be 


exhorted to prepare themſelves with prayers and faſting 


lor the receiving of this holy ſacrament. 
And; if they {hall be found fit, then the godfathets and 
"mothers (the people being aſſembled upon the ſunday 
or i holiday appointed) {hall be ready to preſent them at 
[15 


morning 


bout, immediately after the ſecond leon, either at 
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their Opinion the ſame way. 


Baptiſm. 


morning or evening prayer, as the curate in his diſcretion 


ſhall think fit. 

And it is expedient that every perſon thus baptizes 
ſhould be confirmed by the biſhop, fo ſoon after his b. 
tifm as conveniently may be; that ſo he may be adit 
to the holy communion. 


VI. Baztifn of the children of papiſts. 
| By th 37a. 65-6: Every popiſn recuſant, which ſhall 


have 8 ch id born ſhall within one mouth next after 


the birth, cauſe the fame to be baptized by a lawful mi. 
niſter, according to the laws of this realm, in the Open 
church of the pariſh where the child {hall be born, or in 
ſome other church near adjoining, or chapel where ban. 
tiim is uſualiy adminiftred; or if by infirmity of the 


child, it cannot be brought to ſuch place, then the ſar 


ral! within the time aforefaid, be baptized by the lawful 
minitter of any of the faid ontifhes OF places, on pain 
AY the father of ſuch child if he be living one month 

after the birth, or if he be dead within the: faid month, 


ies the der of ſuch child ſhall forfeit 100 1; one third 
10 the BAL 25 one third to him who ſhall "wy in any of 
the K 


212 's Courts of record, and one third to the | 001 ct 
tie fuld J paid J. 14. 


vil. Bopti 2 of i negrors in the plantations 


It hath beck a point Jebiited in ine court of King 
bench, whether by baptiſm a negro ſhave acquires ma- 


nmumiſfion. 2 A1d. 120. But this fermeth to be now 


tuliy ſettled in the negative bo th by divines and! lawy: 15, 
Bimop Fleetwood lays, there is no fear of loling the ſer- 
Vice od profit of their ! flaves, by le etting them becon? 


chriſtians; that they are prohibited neither by the laws 
of G d, nor of the realm, from keeping chiiftian loves; 
and thai ſlaves are no more at liberty after they are bap- 


tized, than they were before. Fleet IV/erks, 501. And 
boch the lord chancellors Talbot and Hardwicke g2ve 
Archb. Seerer's ſermon 
before the lociety for propagating the goſpel in foreign 
parts, in the year 1740. 


V III. Fit 


Bapſilm. 109 


VIII, Fee for 2 


Langton. IWe do firmly injoin, that no ſacrament of the 
urch ſhall be leniid to any one, upon the account of any fra 
of money © becauſe if any thing hath been accufiomed to be given 
5 che e pious d votion of the faithſu!, we will that juſtice be 
eine thereupen to the churches, by the ordinary of the place af-_ 
: wrwards. | | 


Upon the account it of any fur of meney] That 1 is, uſed to 
de paid or taken in the adminiſtration of any ol the lacra- 


ments. Lind. 27 5 | 
Shall be denied] ö Oc ms hank Lind. 278. 


e 7 ha contend to be given] That is, of old, and 
vl for ſo long time as will create a preſcription, altho' at firſt 
a given voluntarily. For they wno have paid fo long, are 
th preſumed at firſt to have bound themlelves voluntarily | 
h, | thereunto, Lind. „„ | 
rd H. 9 IF. Burdeaux and Dr. Lancaſſer. Harden: * 
| French proteſtant, had his child baptized at the French 
d WF church in the Savoy; and Dr. Lancaſter, vicar of St. 


alartin” s, in which oariſh it is, together with the clerk, 
lidc]led againſt him for a fee of 2s. 6d. due to him, and 
15. for the clerk. A prohibition was moved for; and it 
was urged, that this was an eccleſiaſtical fee due by the 
canon, By Holt chief juſtice: nothing can be due of 


_ common right; and how can a canon take money out 
1 oi laymen's nockets | ? Lind ygod ſays, it is ſimony to take 
15. zny thing for chriſtaing or burying, unleſs it be a fee due 
5 by cuſtom 3 but then, a cuſtom for any perſon to take 
115 2 ive for chriſtning a child, when he doth not chriſten 


m, is not good; like the oat: in Hobart, where one 
dies he one pariſh, and is buried in another, the pariin 
18 re he died ſhall not have a burying fee: If you have 
anight to chriſten, you ſhould libel for that right; but 
| You ought not to have money for chriſtning 7, when You da 
not. 3 Sali. 532. 
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Baſtards. 


I. Who ſhall be deemed a bapard; and my of 
ſuppaſititious births. 


II. Trial of baſtardy. 
III. Conſequences of boſtardy. 


IV. Puniſhment of the mother and reputed fathn J 
a baſtard child, 


I. Who ſpall be deemed a lebard; and therein 9 ſup 
 poſititivus births. 


Born out of law. I. | E term all by the name of baſtards, that be ka | 


ful matrimony. 


out of lawful matrimony. 1 nfl. 244. 
Huſpand within. 2. Lord Cie ſays, By the common law, if tne huf. 
the four ſcas. hav be within the four ſeas, that is, within the; juriſlic. 
tion of the king of England, if the wife hath iflue, ro 
proof is to be admitted to prove the child a baſtard, uni 
the huſband hath an apparent impoſſibility of procrexc nf 
as if the huſband be but eight years old, or under the ac: 
of procreation, ſuch iſſue is baſtard, albeit he be born 
within marriage. But if the iſſue be born within a month 
or a day after n marriage, between parties of full law ful age, 
the child is legitimate. 1 Inft. 244. 
Huſband's non- 3. H. 5 G. 2. Pendrell and Pendrell. Upon an iNue out 
9888 of chancery to try, whether the plaintiff was the heir 4 
law of one Thomas Pendrell, it was agreed, that the pla'r- 
tiff 's father and mother were married, and cohabited for 
ſome months; that they parted, ſhe ſtayiag in London, 
and he going into Staffordſhire ; that at the end of thre: 
years the plaintift was born, And there being ſome doubt 
upon the evidence, whether the huſband had not been in 
London within the laſt year, it was ſent to be tiiec. And 
the plaintiff reſted at firſt upon the preſumption of law i 
favour of legitimacy, which was encountred by ſtrong 
evidence of no acceſs, And it was agreed by the cou: 
and counſel on the trial at Guildhall befare lord chief 
Juſtice Raymond, that the old doctrine of being with. 
the four ſeas was not to take place, but the jury were al 
liberty to conſider of the point of acceſs ; which they did, 
and found againſt the plaintiff. Str. FITS: | 
4 | Aal 


| 040, | 
5, If a man marry. his | bipſwdoia within the degrees, Iſſue of a mar- 


inan 


And ſo by the rules of the civil law, if the huſband be 


2 long abſent from his wife, as os by no poſhbility of 
. _ the child can be his; or if the adulterer and adul- 
tereſs be ſo known to keep company together, that by juſt 
account of time it cannot fall out to be any other man's 
child but the adulterer' 8: it 18 accolnted to be a baſtard. 
C.. 479+. 

55 huſband be caſtrated, ſo that it is apparent las Fs 
that he cannot by any poſſibility beget any iſtue; if his 

ite hath iflue divers years after, this Tal de baſtard, 
altho' it be begotten within marriage, becaule it is appa- 

unt that it cannot be legitimate. 1 Koll's Abr. 358. 


I. 6 G. 2. Lomax and Holmden. In ejectment: The 
gueſtion on a trial at bar was, whether the leſſor was fon 


end beir of Caleb Lomax, eſquire, deceaſed ; which de— 


3 


mat being fully proved, and evidence given of the huf- 


ed, ſo that acceſs muſt be preſumed ;z. the defendants 


| ere admitted to give evidence of his inability from a bad 


habit of body. But their evidence not going to an im- 
» fibility, but an improbability only ; that was not thought 
iuticient, and there was a verdict for the plaintiff. Sir. 


{ic iſtue between them is not baſtard until divorce found; 
or the marriage was not void, 1 Rolls Abr. 357. 
b. When a woman is ſeparated from her huſband by a 


111 


| pended on the queſtion of his mother's marriage. And 


N band's being. frequently at London, where the mother 


riage within the 


3 degrees. 


Child begotten 


civorce a men/o et thiro, the children the has during the after a divorces 


ſeparation are preſumed to be baſtards; unleis it appear 
upon proof, that the huſband after ſuch ſeparation did 
cohabit with his wife. 1 Bac. Abr. 312. 


7. All children inheritors, which ſhall be born without child born out 


the ligeance of the king of England, ſhall have the ſame ef the king's al» 
legiance. h 


denefit of inheritance as if they were born within the 


king's ligeance; ſo always, that the mothers of ſuch chil- 
dren do paſs the ſea by the licence and wills of their huſ- 


bands, And if it be alledged againſt any ſuch born be- 
yond the ſea, that he is a baſtard, in caſe where the 


bilbop ought to have cognizance of baſtardy; it ſhall be 


commanded to the biſhop of the place where the demand 


ls, to certify the king's court where the plea thereof 


hangeth, as of old times hath been uſed in the caſe of 
batardy alledged againſt them which were born in Eng- 
land, 25 Ed. 3. ft.-2. 
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112 ____ Iaffards. 


. 8. To the king's writ of baſtardy, ꝛblether one being hin 
fore the parents before matrimony, muy inherit in libe manner as he that is lin 
marriage. aſier matrimony ; : all the ti/hnps an; Wer ed, that they Would 
nor could not anſwer ie it, becauſe it 10as airectly again}! th 
common order of the church. And all the biſhops instances thy 
lords, that they would conſent, that all ſuch as were born aft 
matrimony fhould be legitimate, as well as they that be bing 
within matrimony, as to the ſucceſſiin of inheritance, era Much 
as the church accepteth fuch for legitimate. And all the wil 
and barons with one dbl anſwered, that they would n: t chany 
the laws of the reaim, which hiiverto have been uſed and db. 


proved. 20 I. 3. e. 9. 


Again ſt the common order of the church? For the better 
underſtanding of which, it is to be Non that ir the 
time of pop⸗ Albaner the third; Which was in the 

H. 2. this conſtitution was made, that childten born de. 
tore ſolemnization of matrimony, hre Matrimony fol 
lowed, ſhould be as legitimate to inherit unto their an- 
ceſtors, as thuſe that were born after matrimon; ; ind 
thereupon the ſtatute ſaith, that the church accepteth ſucn 

for legitimate. 2 [4t. 90. | 


The biftobs isflanced the lords} Hereupon theſe two cor- 
cluſions Co follow; 1, hat any foreign canon Of con- 
fi:tution made by « nter ity of the pope, being ag: ainft tte 
law and cuſtam of the realm, bindeth not un ul it be. 
lowed by act of px: liiment ; which the biſhops here prayed 
It might have been: for no law. or cuſtom of rs 
can be taken away, cbrogated, or annulled, but by auth 
rity of parliament, 2. hat altho' the biſhops were ol 
ritual perſons, and in thoſe da ys s had a great dependence) 


on the pope; vet in cafe of general battardy, when tis 


king wrote to them to certify who was lawful heir to at) 
lands or other inks: ritance, they ought to certify accore- 
ing to the law and cuſtom of England, and not accori- 
ing to the Roman canons and conſtitutions, which were 
CONN to the law and cuſtom of Eogland, wherein the 
biſtops {ought at this parliament to be reheved, 2 17/. 07. 
Child bern after 9. If a man hath a witc a nd dioth, and atter withia z 


41 4 > Arte 
the tathe DE ſhore time the wiſe marrieth gain, and within nine 
lenth, and tas | | TER 1, 
88 Lo tad months hath a child, fo that the * ch 14 may be the cnud 
1 Ft L\ \. - N b : oY 2 * ee 
ag A¹⁰. of the fit or ot th e jecond huſband ; ti DIS Cale, if I! 


cannot be known by circumftances, the child mY chu 
the firſt or ſecond uſb: nd for his father, 1 Kell Als. 


3577 


By 


Ballards. 


By the civil law, ſuch as were born in the beginning 


| huſband, were to be accounted legitimate; but ſuch as 


10 
1 | were born in the end thereof, were to be accounted baſ- 
th tards; Yet the gloſs there relates to a matter of fact con- 
„ tcary to this law. and gives us an inſtance of a widow in 
„ais who was delivered of a child the fourteenth month 
100 after her huſband' s death; yet the good repute of this 
„„ woman's continency prevailed fo much againſt the letter 
„% WT ©! the w, that the court judged the caules of childbirth 
% We t be ſometimes extraordinary, the woman to be chaſte, 
| and the child legt iti mate. Bur thi is, as the glofs addeth, 
| ou-ht not to be e- ily drawn into example. God. 482. 
WW | It was found by verdict, tht Henry the ſon of Beatrice, 
tie nich was the u fe of Rovert NAD deceated, was born 
eb dere 1 days after a woman's furtheſt lawful time. And 
bes ergtpon it WAS edjudecd, that he was not the ſon of 
Orr Robert. Now the time (faith ard Cole) in that caſe 
To 2ppinted by the jaw, at the furtheſt is nine months, or 
ani forty. weeks ; but ine may be delivered before that time. 


1 11505 123. 


[Note, in the forebbi „g. oats; inſtead of the furtheſt | 


955 Lili ume, it might have | been bettcr 0 have ſaid the c com- 
oi num njaal time.] 
„W 7: 7. Alfod and Bowtrell.. Ej Amend for lands in 
1. Nu. FF ia the county of. Her ford. The queſtion upon 
wy evucnce to the jury was, wit ther Eduund Andrews dying 
_ the twenty thi:d of March: and his wife being with 
505 chud, but not delivered watil the fi'th of January fol- 
loi. own; (which was forty weeks and nine days, and then 
5 de vered of a daughter named Elizabeth) ſhall be reputed 
te e father to the {aid Fliz2beth, or that ſhe were a battard, 
fi tor it was proved, that he eil ſick upon the twenty ſe- 
ond Gay of March, and died the day following of the 
"td Hague; And that Edmund Andrews (father of the faid 
vcr 22 why was dead) in malice to his ſon's wife, did 
Ne: much abuſe her, ang cauted her to be diſlodged from places 
„„ »kere ſhe was narboured, and to lie in the cold ſtreets; 
„a ad that ſhe was fo uſed for ſix weeks together before her 
nine Nel; aid ſhe being brought into a woman's houſe, 
= A ebener tte her vaſe. having warmth and ſuſte- 
fit ce, was preſently within twenty four hours delivered 
hute vi the ſaid Ebeabeth, And this being proved, and this 
fir miſuſige, by five women of good credit, and two doQors 
oi ph ck, viz. Sir William Paday and doctor Mundfard, 
Br al one GChantberiaine (who was a phy ſeian, and in na- 


Yor t: 


Lure 


25 eleventh month after the deceaſe of their mother's 


" ——_ _ - K 4 22 228 
1 1 — 1 — a Pris 1 — 1 e , 8 Fn 2 * ET So "TING 245 * x — * * 2 2 
Free ; IL EINE. a tn at oats ES — I es e 2 2 — e ee n 
* e r ” IDS . 8 _ — * & EY * — >< — d 7 : Tir” we © Thi — %, — ja REY 2 RR 8 = * ma "as i, 
ELIF Cie De eo Gs i EE ds 1 2 WES cf ene Ta 23 rrp tee PTR £2 ; 
4 rp k * . ou. $8 2 < N : . 5 2 p « r 927 1 3 ESE. rr 2 ts 
: - N 8 5 4 » p > bY * „ ON K 8 A . — 7 2 * - 
Ons „E ² œ—— ee es ͤ— dE IIs 
* — 


1 2 * © 4 7 3 
— 2 2 — —_—— — — 


— a bite eres os — 


eee e 
4 2 ? Wen 
e „ 
2 * A "4 
3 


rn 


* 


2-08, 
SM. 


Mn rand oo EE 


Vs Gt : 5 : 
= - — — — a — * 
VT 


Mi Lon On A 1 2 3 
. 3 ; 
- - Fo . 2 — * 


114 


Supnoſititious 
births, 


by the ſame reaſon it may be as Jong deferred by accident, 


Baſtards. 


ture of a midwife), upon their oath ; they afirmins (hy 
the child came in time convenient to be the daug hier cf 
the party who died; and that the uſual time for a y, oman 
to go with child, was nine months and ten days, to wi;, f 
ſolar months, that i is, thirty days to the month, and not 
lunar months; and that by reaſon of the want of ſtrength 0 
in the woman or the child, or by reaſon of ill uſage, ſj; [ 
might be a longer time, viz, to the end of ten month; : 
or more; the court held here, that it might well be a; 0 
0 
2 
u 
c 


— ey. . wy 


the phyſicians had afirmed. And the phyſicians further 
affirmed, that a perfect birth may be at ſeven months, 


according to the ſtrength of the mother, or of the child; 
which is as long before the time of the proper birth: and 


which is commonly occaſioned by infirmities of the body, 


or paſſions of the mind. And ſo the court delivered t 6 
the jury, that the ſaid Elizabeth who was born forty weeks c: 
and more after the death of the ſaid Edmund Andra; a 
might well be the daughter of the ſaid Edmund, Crs, k 
5 ED 1 
The author of Flt . who lived in the 1 reign of t 
| Edward the ſecond, hath a whole chapter about fuppo ic 
ſititious births; where he tells us, what remedy the right W 
heir had in fach caſe, viz. that 4 writ was directed to K 
the ſheriff, to cauſe the woman who pretended herſelf to 0 
be with child, forthwith to appear in the county court, by 
there to be ſearched by diſcreet and lawful women. And 0 
if it was doubtful to them whether ſhe was with child or ; 
not, then the ſheriff might commit her to ſome caſtle, tn 
there to continue. And no woman with chiid was to ſ1 
come near her, unti] ſhe ſhould be delivered. And this WI 
_ writ was uſed above ſixty years before the author of IIe {1 
wrote, viz. in the 5 H. 3. when the widow of Millian he 
Cenflable of Montin in Norfolk was found guilty of this IN! 
cheat. And in all probability it was of uſe in the Sa th 
times: for the form of the writ is, to command the {he-. th 
riff to ſummon the woman to appear in the full! count); L 
as it is generally known, that all buſineſs of the law wos 
then tranſacted in that court, where the biſhop ſate with gr 
the civil magiſtrate, Nel/. Rights of ihe Clergy. Tit, th 
Baſtards. 
But afterwards, when the courts at Weſtminſter came th 
to be eſtabliſhed, then was the writ de ventre inſpicieni 1 


framed; by LATE the ſheriff was commanded, that q 
the erefence of twelve knights and fo many women, ke 
thould cauſe examination to be made, Whether the wo- 


Rf 
4 


Baſtards. 


an was with child or not; and if with child, then about 


bat time it would be born; and that he certify the 
ſame to the juſtices of aſſize or at Weſtminſter, under his 
(-al, and under the ſeals of two of the men preſent. 74, 
We have two inſtances of this writ in the books; the 


one in eaſter term in the 39 El. which was thus : Purtival 


[Vailoughby, and Bridget his wife one of the coheirs of 
tir Francis FUloughby (becauſe Sir Francis died ſeiſed 
of a great inheritance, baving five daughters, where- 
of the eldeſt was married to Preidel Willoughly, and not 


any ſon; and the ſaid Francis leaving his wiſe Dorothy, 


who at the time of his dgath pretended herſelf.to be with 
child by Sir Francis, which if it were a ſon, all the five 
flters ſhould thereby loſe the inheritance deſcended unto 


| them) prayed a writ de ventre inſpiciends out of the chan- 


cery, directed to the ſheriff of London, that he ſhould 
cauſe the ſaid Dorothy to be viewed by twelve knights, 


and ſearched by ns women in the preſence of the 


knizhts, et ad trattandum ubera, et ventrem inſpic. endu ni. 
whether ſhe were with child, and to certify the {ame into 
the court of common pleas; and if the were with child, 
to certify for how long time in their judgments, and 


when ſhe would be delivered. Whereupon the ſheriff 


zccordingly cauſed her to be fearched, and returned, that 


ſue was twenty weeks gone with chi d, and that within 
wenty weeks ſhe would be delivered. Whereupon an- 
other writ iſſued out of the common pleas, commanding 
the ſheriff ſafely to keep her in ſuch an houſe, and that 
th? doors ſhould be well guarded, and that every day he 
mould cauſe her to be viewed dy ſome of the women 


named in the writ (wherein ten were named), and when 


the ſhould be delivered that ſome of them ſhould be with 
her to view the birth whether it be male or female, to the 
intent there ſhould not be any falſity. And upon this writ. 


the ſheriff returned, that accordin. Zly he had done, and 


that ſuch a day ſhe was delivered of a daughter. Cre. 


E. 506. 


Note, this writ, and the 33 there upon are 
grounded upon Bradion, b. 2. p. 69. and hg the writ in 
the Regiſter, P. 227. | | 

The other caſe was in eaſter term 22 Fe which was 
thus: Ar hon ſus Theater, couſin and heir of Milliam Theaker, 
iter the death of William Theaker, becauſe he had not any 
lue alive at the time of his death (but Mary his wiſe 


Was then ſuppoſed to be enſient by him, and within one 


eek after his death was married again to one John Dun- 
m0, procured out of the chancety a writ de ventre in- 
| 2 4 ſbiciendo, 
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aTards, 

ſpiciend? of the ſaid Mary, directed to the ſheriff of Lon. 
don, to cauſe the ſaid Adary to be ſearched, whether ſha 
were with child by the ſaid William Theater, and whe; 
ſhe would be delivered (no mention be:ng made of her 
ſecond marriage), and 7 8 writ was according to the pre- 
cedent in the 39 E. of the like writ againſt the Jad 
Iiiilongſ by. And this Welt was returnabſe in the com. 
mon pleas. The ſher'ft returned, that he had cauſed her 
to be {earched, and recuri.ed the inquiſition, that by ſuch 


perſon«* ne cauſed her tobe fcarched, and found her to be 


_enlient, and that ſhe woulo be delivered within twenty 


Wecks. W A<Creiore ne HW Dave d a fecond VI it Out of 
the common pleas, to be d. r cctct ro the ſheriff of Surtey, 
becauſe he was moved with her huſband to Wan5fworth 
in Ouricey, and there, tubabbind that the (herift might 
take er into His cuſtady, 210 KC p er U til ne Were 
delivered of her child, that there might not 2 pp ar to be 
any falſe or ſuppolititious birth, and that in the mezn 
time he {h. ul 1 cauſe her to be vie wed every day by certain 
matrons named by the court in the writ, 5 T% that ſome 
of them miyht be at 255 Pirth f the child, ac cording to 


the ſaid pr cedent of tge lady # lonobby, But becauſs 
in that caſe the SH Wis a widow, ond ſo ſuch a courſe 
might well be ober ved, ut here ſhe was à feme covert 


Who oughr to cohabit with her huſband, they would: n; 0 


teke fuen z churſe will: by: Hur 0 ho ber with her hu 
bind, he entriag into a feco nce that ſhe ſhould not 
remove frem the buute wherein © 857 then inhabited; and 


ir 


that opt or tWo of. the: Women returned by the: fheri 
ſhows fee het every day, and that two or three: of them 
Hould be pretent Gt i travel: For it was. ſaid, that th!is 
ihne micht be. we 1; {aid to be the child of the firſt hul- 

bai, ard ſnould inherit his land. 80 that if there were 


Sos ao — 
a 


airy alte or ſfennofiidious birth, the couſin and heir might 
be dilinnarited, Vo eiciore a Writ WaSACCOICINELY aw ard: 


ed tothe merit f Surrey, io cauls. her to be ſeen every 


day until her deli; ery by two at leaſt of the ſaid Women 
teturned by hin; hg tht three of them or more ſhould 
te prelent wita her at her delivery, ſo as no fal ſchood 
might be; in her birth. And {er this courſe obſ.rv*0, 
111 Was etc of a female child, Who was after waid3 
by. 1 on found to be the daughter and heir of the 
ſai 1. ani Theater decraſed. Croc "Fs 685. 

And this wndle procedure ſcemeth to be T-45664 from 
the rules of the civil law, Which is particularly expre!s 
and punctual in this DYE For by chat Jaws the wo- 

| man 


Baſtards. 


man who ſu ppoſcth herſelf to be with child, muſt inti- 

ate i twice in cwery mon ch to thoſe wno are ne ateſt con- 
earned, that they may ſend five women to inſpect her; 
aug ſhe muſt do the like for the ipace of a month before 
lu expects to be delivered, that they may fend ſome per- 


en to be there at that time. The judas e may app! int in 
wht houſe ſhe fi] dwell; and the room wherein ſhe. 


bes muſt be ſearched; and if there be more thai n one 
door, it mult be nailed up; and three men, and as many 
women muſt be ſet to warch her as often as ſhe comes 

0 the pe 110 are 4lfo to ſeirch all p-rſors who 
ceme into the huule and chamber, Wien ſhe is in la- 


boot, ee ſent by the party next concerned, muſt 


be witneſles to the birth, Of WII 0h Lacy Ir uit have notice 


Eretand.: and there 1 be na more in the chamber at 


that time, but ten women, two widwives, and fix fervants, 


of, which none mutr be with child, and tnerefore may be 

rched before they g in; there mult be three lights In 
le toom the child when born muſt be thewed to thoſe 
6119 are concerned; the judge muY apnoint who ſhall 
Ke It, unleſs the father hath otherwiſe ippoinied ; and 
1 muſt be ſhowed twice na month till it is three mnths 
dd, and afterwards once in a month t I it is fix months 
5 and once iu two months till it is a year old; and 
tom thence once in {fix months tili-it enn EE 2K... ABd-1t 
T8) chin; 7 18 done contra! * tanthe piemift. „OT hot permit- 


10 de 40 


mit: edt SS" the pofloſſi: 1 ot. the eltate. N tbid; 


II. Trig ! of 5. n 


8 General baſt: dy i is to be tried by the biſhop ; ſpe- 
bailardy by the country. 1 Res Abr. 301. 

31 fore the ſtatute of the 29 JJ. 2. c. 9. above recited, 
lie party ple -aded not general baſtardy, but that he was 
bern out of eſynouſ.ls; and the b ſo ought to cert! iy 
wether he were 8570 before. eſnoulais or not, and ac- 
corchug to that certificate to e to judgment accorde 
Ins to the law of the land. And the e prelitcs there an- 
ſwercd, that they could not to this weit anſwer; and 


Lerefire ever ſince, ſpecial baſtat dy, VIZ. Whether the 


0 the kin gs courts, and general baſlardy i: the court 
chriſtian. 2 1n/t. 98. 


1 3 never 


dio be done; then upon pr oot ere Thi Shi is act 


117 


Biftardy, gene- 
ral and ſpecial, 


Prion was born before eſpoui {als or alte r, hath been tried 


And the 3 e if general ba Hardy be ple.ded in Acabilit 7 
Gi the plaintiff (as 1i it be: alle Aged that his parents were 
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in the temporal 


Court. 


Writ tothe er- 
dinary to certi- 
15. 


and it be only pleaded, that the plaintiff was born 4 


Firft to he moved 


_ Laltards. 


never accoupled in lawſu] matrimony), the ſame ſhall be 


tried by the certificate of the biſhop, whether it be in! 
real or perſonal action; but if the marriage be confeſſ:! 


Gy 


ſuch a place before the marriage was ſolemnized, and f, 


baſtard, this is a ſpecial beſtardy, and ſhall be tried by , 
Jury at the common law, where the birth is alledget. 
Hughes, c. 29. Johnſ. 264. 5 e 
2. The queſtion of baſtardy or legitimacy ought fir 
to be moved in the king's temporal court, and thereon 
ifive ought to be joined there; and then it ought to be 
tranſmitted by the king's writ to the eccleſiaſtical court, 
to be there examined and tried. God. 489. » 
And if the eccleſiaſtical court undertake the examinz- 
tion of baſtardy or legitimation, without the direction of 
the temporal court, a prohibition lies; for this affects the 
temporal inheritance of the ſubject. I Roll's Abr. 361, 
Ged. 489. John. 263. VV 
3. By the 9 H. 6. c. 11. All juſtices in the courts uber. 
any pica ſhall be depending wherem baſtardy ſhall be alitds:d 
agamſt any perſon party to the ſame plea, and thereupon an 
i ſue joined which by the law ought to be certified by the erdi. 


nary ; one of the judges of the court where the plea ſhall be dt. 
pending, before that any writ of certificate ſhall paſs out if 


the fame court to the ordinary to certify upon the iſſue ſo joel, 
hall make rememby ance under his ſeal, at the ſuit of thi de. 


 mandaut or tenant, plaintiff or defendant, reciting the 1ſut 


that is joined in ſuch plea of bajlardy, and certifying ts ti: 
lord chancellor, ta the intent that thereupon proclamation be 
made in the court of chancery by three mouths, once in eve) 
mani, that all perſons pretending any interęſi to object again 

be party which pretendeth himſelf to be multer, that they ſut 
zo the ordinary to whom the writ of certificate ſhall be directed, 
to make their allezations and objeflions again the party whi 


. pretendeth him to be muiicr, as the law of holy church ri- 


guireth ; and the ſaid chancellor, having notice of the ſaid ut. 
membrance and iſſue jeined, and being required by the ſaid 
demandaxt or tenant, plaintiff or defendant having the ſais 
remembrance, to make proclamation as aforeſaid, the ſame chan- 
ceil;r ſhall cauſe proclamation to be made in form afereſaid, ani 
Hall ceriify ihe fame fo made in the court where the plea, in 


zwbich the baſlaray is alledged, another time ſhall be depending. 


And the judzcs of tire court where ſuch plea ſhall be dipendiig, 


before any predamaiicn fo te be made in the chancery, ed. 
mate one tine fuch proclamation openly in the ſame court, 6 
% another tine then the preciamation ſhall be certified by ite 
| | Dance ii! 

CAVE 


P 


Baſtards. 


J ancellar as aforeſsid. And then the ſaid judge < 2% award 
| le ſaid brit of certificate to the ordinary, to certify upon ſuch 
% / joined, And if any writ of certificate be made ar 
| granted, before ail the ſaid proclamations be made and certified 
| as aforeſaid; then the ſame writ of certificate, and alſo the cer- 
| \ifcate of the ordinary thereupon, ſhall be void in law and of 
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Againſt the party which pretendeth himſelf 10 be mulier] 1 

aulier hath three ſignifications: I. It ſigniſieth a woman i 

in general. 2. A virgin. 2. A wife; and this is the t: 

moſt proper ſignification of it in our laws: and a fon or 7 

| daughter born of a lawful wife, is called ius mulieratus Y 

or filia mulierata, a ſon mulier or a daughter mulier; and # 

it is always ufed in contradiſtinction to a baſtard ; thus a 1 
baſtard is an illegitimate iſſue, and muler is legitimate. 1 
C 1 NV 1 

| Shall be void in law and of none efet] Before this act, I 

| baſtards had a way of tricking themſelves (as it were) in- 1 

to legitimacy. For they uſed to bring feigned articles, 1 

and ſuborned witneſſes before the biſhop to prove their $] 
enitimation, and then got the certificate returned of re- A 

cord; and after that, their legitimation could never be 1 
conteſted, For being returned of record, as a point ad- 1 

dged by its proper judges, and remaining among the #1 
memorials of the court, all perſons were concluded by it. 1 

And this created great inconveniences : For the evidences 1 

of the contrary parties concerned were never heard at the } 

trial, and yet their intereſt was concluded, And to re- 1 

nedy theſe inconveniences, this act was made. * 

2. The biſhop's certificate, made in due form of law, Ordinary's cer- 1 

ſhall not be gainſayed ; but credit ſhall be given to the tificate conctu- * 

ſame, fo as the whole world ſhall be bound and eſtopped "© 1 

thereby. God. 489. _ FE I. „ 3 

85 5. The ſpiritual court cannot give ſentence to annul a ga gardizing af- 1 
| marriage after the death of the parties ; becauſe ſentence ter the parents 9 
1 is given there only pro ſalute anime, which Cannot be af- Ns 9 
1 ter their death ; and therefore the ſentence in ſuch caſe is = 
Wk only to diſinherit the Tue, which they cannot 40 for by 4 
10 ſuch means any one might be diſinherited. 1 Koll's Abr. 4 
- 300. 1 Salk, 120. | vl 
75 III. Conſequences of boſtardy. 7 
all | 6 9 
nd 1. A baſtard: is qua)? nulſins filius, and can have no name Name. iN 
Th ol teputation as ſoon as he is born. 1 In/l. 3. 5 1 
by 14 25 | A But 05 
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Inheritance. 


Corporal and 


pecuniary pu- 


nithment. 


Baffards. 


2. But after he Rath gotten a name by reputation, þ- 

may purchaſe by his reputed or known name, to bim and 
his heirs ; ; although he can have no heirs but of his body, 
1 Liiſi. 

If the iffue of a baſtzr4 purchaſeth land, and dieth with. 


out iſſue; though the land cannot defend to any heir of 


the part of the father, yet to the heir of tne part of the 
motber it may; for the heirs of the part of the mother. 
make not any e by the baſtard, Vin. 5 


F. 6. 

If a baſtard dieth inteſtate, without wife or iſſue, the 
king. is intitled to the perſo nalty; ; and the Odin ary of 
courie grants adminiſtre tion, to the e or pranize 


of the crown. 1 . 33. 


IV. Fun: ment of the wither and reputed Wan ef 4 


| 2 4 ard c bild. 


1. Beſides the puniſhments to be infl. Qed by the tech- 
ſiaſtical juriſdiction, it is enacted by the 18 El. c. 3. aud 


„V Concerning baſtards begotten ing born 


out of lawful matrimony (an Offrci.ce againſt God's law or 


man's law; 37 that the jullices of the peace h Il take order 


as well for th- puniſhment of the mother and pong la- 
ther, as for relief of the pariſh, by charging ſuck mother 
or reputed father with the payment of me rey weekly of 


other ſuſtentation, for the relief of {uch child, as ta them 


ſha}l em meet. 

And by the 7 J. c. 4 . Ever ry iewd woman h: ch (hall 
have any baſtard bien may be chargeable to the pariſh, 
the juitices of the Piracy Mall commit ſuch woman to tne 
houſe of correction, to be puniſhed and fet on work, 


during the term of one whole year; and if ſhe efrfoons 

offend again, then to be committed to the ſaid hnule of 
cortection as aforeſaid, and there to remain until ſhe can 
put in good ſuretics 3 her good behaviour, not to offend 


ſo again, 


And by the 13 & 14 G. 2. e 1. £19: Whereas the 


putative fathers and lewd mothers of battard children run 


away out of the pariſh, and ſometimes out of the count! 
ani leave the ſaid baſtard chi dren upon the ch ge of ih 
paiiſh where tse are born, althou. 2h ſuch put tative fa bel 
and mother have e Hates fücient to dficharge fuc.; par lh; 
it is enacted, that it ſhali be lawful for t the Church . 


and overſ.crs of the pohr to take and ſeize ſo much of * 
goods, and recc! ve ſo much of the annual rents er Saks 


Ct 


_—_ mm AJ 


for the bringing up and providing for fuch baſtard child: 


Baſtards. 


| of the lands of ſuch putative father or lewd mother, as 
fall be ordered by two juſtices of the pezce, towards 


the diſcharze of the pariſh, t. be confirmed at the ſeffions, 
and thereupon it thall be lawful for the ſefſivns to make 
an order for the churchwardens or over leers of the poor of 
ſuch pariſh, to diſpoſe of the goods by fale or otherwiſe, 


or ſo much of them for the purphſes aforeſaid as the court 


mall think fit, and to receive the rents and profits, or ſo 


| much of them as ſhall be ordered by the leihons as afote— 


faid, „f his or het lands. 


And by the 6 G. 2. c. 31. If any nnglewoman ſhall 


de delivered of a baſtard child which is likely to be 


chzracable to the pariſh, or ſhall declare herſelf to be 

with child and that the ſame is likelv to he born a be ſtard 
and to be chargeable as atoreſaid, a, d ſhall before a juſtice 
of the peace char; C ne perion w.th having go:ten her 
with child; ſuch. jul tice, on applic ion of the overſeers 
may cauſe him to be pprehended an impriſoned, unbeſs 
he give ſecurity to indemnify the pariſh, or to app-or at 
the next ſeſſions, and to abide ſuch order as hell be made 
in purſuance of the aforeſaid ſtatute of the 18 El. But no 
juſt ce of the peace ſhall have power to fend for any 


Woman before ſhe be delivered and one month aftei, to 


be examined concerning her pregnancy, nor {hall compel 
ler to anf ver any queſtions relating thereto. 

By tne 21 F. c. 27. Whereas many lewd women 
Ao Kane” been delivered of ba{ta:d ch. auer; , to avo'd e their 
flame, and to eſcape puniſhment, do 81 etly bury or 
cc neal the death of their children, and after, if the 
c<h1id be found dead, the ſaid women 40 alledge, that the 
laid child was born dead; whereas it faileth out ſome— 
times (a!tho? it is hard to be proved) that the ſaid child 
or children were mu:dercd by the {41d women their lewd 
mothers, or by their procurement: it is enacte 4, that if 
any woman be delivered of any iſſue of her body, male 
or female, which being born alive thouid by the Inv of 
this realm e a baſtard, and that ſhe endeavour privately, 


Death 


either by drowning or ſecret burying thereot or ny other 


way, either by herfelf or the procuting of others, (o to 


conceal the death th r-of, as that it may not come to. 


light, whether it were born alive or not, but be conceal- 
ed; in every ſuch caſe, the ſaid mother fe offend : g hall 


ſutfer death as in caſe of murder, except ſuch mother cam 


make proof by: one witnels at the leaſt, that the chud 
(whole. 


on _— — © ink. rom. . ares 
ES ðĩVW»W 8 pert 
—— Ho 1 #4 SIG e 
* . ” oy * . — — 7 
n - 4 pe 8 e 


r 1 2 2 as 2 R. 2 
n 1 yr” 


ns Fog 


CT CC ro Rr I I TED IN 

3 $85 ae De En 

YO a Re EOF Le 3 
8 TONES IF 


3 


E . ⅛ oem orgs?” 4 ES 
r 


— r 3 
"pc v 8 
— ow. CT * 


8 — by _ — 4 
, > T — —— << 
— 0 abies ———ͤ ˙⅛F— 2... 
— G * po mnt — "= — - 
* 


8 7 


— — 4 
. * > —— 4 — 


— — a 
3 


N 


8 


- 4 2 * A - 
— — — — — 
7 SE v 


tae RG 


— — 
5 4446 


122 


Baſtards. 


(whoſe death was by her ſo intended to be concealed) waz 


born dead. 
If a woman be with child, and any gives her a potion 


: to deſtroy the child within hier, and ſhe take it, and jt 


works fo ſtrongly that it kills her, this is murder ; for it 
was not given to cure her of a diſeaſe, but unlawfully to 


deſtroy her child within her; and therefore he that piyg 


her a potion to this end, muſt take the hazard, and if jt 


kills the mother, it is murder, 1 Hale $ Hiſt. Pl. Crean, 


429 430. 
If a woman be quick or great with child, if ſhe t: ke, 
or another give her any potion to Make an abortion ; 0. 


t a man ſtrike her, whereby the child within her is kilhd; 


though it be a great crime, yet it is not murder nor 1 


flaughter by the law of England, becauſe it is not yet ir 
rerum natura, nor can it legally be known whether it were 
killed or not. So it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, Lats 


is not homicide, 1 H. H. 433. 


But if a man procure a woman with child to deſtroy 


her infant when born, and the child is born, and the wo- 


man 1n purſuance of that procurement kill the infant; 


this is murder in the mother, and the procurer is ac. 


cellary, 1 H. H. 433. 
Beadle. See ( « Ueſtry, 


Bells: 


V a conflituiion of archbiſhop WWinchelſea ; the pari- 
ſhioners {hall hnd, at their own FXPENCE, bells with 
ropes, 
Can. 88. The 5 or queſtmen, and their 
aſſiſtants, ſhall not ſufſer the bells to be rung ſuperiii- 


tiouſly, upon holidays or eves abrogated by the book © 


common prayer, nor at any other times, without gooe 


cauſe to be allowed by the miniſter of the Place, and “ 7 


themſelves. 

Can. 111. The churchwardens ſhall pre ſent all perſors 
v ho by - untimely ringing of bells do hinder the m. nil let et 
eren 


Can. 15. Upon wedneſd days and fridays 3 Bi 
miniſter at the accuttomed tours of ſervi ice, ſhall rel 


to 


dit." ts. bs - 


Bells. "023 


1 N +, the church or chapel ; and warning being given to the 
people by tolling of a bell, ſhall ſay the litany. 
Can. 67. When any is paſſing out of this life, a bell 
ſhall be t tolled, and the miniſter fhall not then ſlack to do 
his laſt duty. And after the party's death (if it fo fall 
o out), there ſhall be rung no more but one ſhort peal, and 

s one other before the burial, and one other after the burial, 
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1 3 Be. cdictines. See Ponafterles. f 
ce, | 8 4 
Ot | | FP 
jt Wenekce. i 
ik [ 
«| . 3 ov 
to 5 the Feist to | popith living, ſee title 1 
nis Poperr. | e il 
of The term . comes to us from the old Romans, bi 
who uſing to diſtribute part of the lands they had con- F 
t; quered on the frontiers of the empire to their ſoldiers, 1 
0 thoſe who enjoyed ſuch rewards were called beneficiarii, {1 
and the lands themſelves beneficia, Hence doubtleſs came 1 

the word benefice to be applied to church livings; for be- +] 

ſides that the eceleſiaſticks held for life, like the ſoldiers, i 

tie riches of the church aroſe from the beneficence of 4! 

: princes, And theſe beneficia were not given by the Ro- Y 
mans merely as a recompence for what was paſt, but allo 1 

as a encouragement tor future ſervice, A 

* order to be legally intitled to a benefice, the now : 1 

ri- RR Amon are conſiderable : 1 
ith 9 
eit II. Examination. 4 
li. III. Refuſal. 4 
0¹ IV. Admiſſion. 4 
q 

10 V. Inſtitution, or collation. 9 
* VI. Induftion, 1 
8 Wy I. + 91 tes after indudtion. 1 
82 | | br 
TX Preſentation, x 
# 1. Pref ©ntation, ncmination, and collation are ſome- Preſeutation, 1 

a tunes uſed in Jaw for the lame thing; and yet they are has, 1 
commonly 4 
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„an infant. 


KWenefco 


commonly diſtinguiſhed : ſor preſentation 1s an 1 
of the clerk .o the ordinary; and nomination may be 
offering „f a clerk to him tnat may and ovght top 29 6 
him to ih: ordinary, by reaſon of a grant made by nim 
that bath the power f preſen! ing, ob. ging him theicto; 


any collation ie the giving oi the church to the clerk, and | 


is that act by which the ordinary deth admit and inſtitute 
a check to a church or beuchce „f his own gift, in wich 


Cale there is no preſentation. Maiſ. c. 15. 5 
Fot it is t be obſerved, that the right of nomination 
may be in one perſon, and the right of preſentativn | in 


EF my e 5 185 V. here Re W325 28 fe: ſed Of the 
OWEN 6th grant unte another and his heirs, that as 
z< the Church becomes void, the grautte and 115 


A SITIO be. ie AT aCco Ge gly. Ti which Caſs; it 


ed by be, whole court in the ce of Shirley and 
i, 7 16 7a. that the nomination is the tubſtance 


— 


e dy ci 1, and: the preſentation no Moie chan a 


en nenctt 3. ahdthst if the preſentor ſhall pre- 


50:48 PHU GE One or the nominator preſent in 

| Ge ACK Won have his quare impedit, for 
F f Uh r reſpective rights. And if the nomi- 
Ree nee, . vine his clerk, til! lapſe incurs, and 


— 
— 
5 
”" Be 
= 
jy 
Ln 


PRE e 5 n wrelents before the biſhop collates, the 
209 i» be 16 avint his Clerk C.. 704. 47. 894. 


2 Piclentation. muſt be to < void: benefice. I hus1n 


tne vain of Guymn ane Siaince, E. 34 Car. 2. Owen moved 
(Gi n mandamus o admit bim a prebeudary of St. David's, 


1 


for a cuſto , that. they uſed to chuſe a ſuper- 
aner (all the places being fuli)," WNO is INS up- 
01 ge dach of the next prebendary 3 atid ſays, that fe 
V5. ofen a ſurernumer. ary: jt fuch a year, and 2 one 
of the orebendaties died, and that Stande was admitted: 

Ft 75 cout iefuſed ts pranta mandamus, and held the 


cuſtum t- be void, and fooliſh; for that there cannot be 
an election bit to a vold plage. in 


3. Guar:1an Vy hurture, or in ſocage of a manor 
vihereuncy ar advowſon is 2ppend ant, ſhall not pteſen 
to the church, beciuſ: he can tak. nothing for the 55 
ſentatien for which he may account to the heir; and 


thercſore the heir in that caſe ſhall preſent, of what 4 


ſoever. 5 3 Inn. 156. f 
And -# this opib ion wa 3 the late lord cha ncellor King, 


* 


in a Cauſe in the court 21 chancery, in the year 17.325 


- 


who ſaid, that if the infant were but a year old or jung 
5 er, 


„ai nonmgate tg the grantor and 5 heirs ; Who 


Benelite. 


; er, they ought to put a Pen in his hand, and guide it to 
: ten the preſentation, Vatſ. c. 13. 2 Abr. Caſ. Eq. 


Arilingte 72 and 87 "Ver; fy. 
Upon the ſame revfon ſubſiſts the caſe of a patron be- 


0 ming bankrupt. The cummiſfioners may {cell the ad- 
Lowꝛjſon; but if the church be void at the wime of the 


je, the vendee thall nou preſcnt to the void turn, but 


3105 


the bankrumt bin {-If, becauſe the void turn of a church 
15 not e valuable, Oil bf, 704. 


125 


If the tight of, Prefenkatſon, is in copatceners, and By coparceners, 
fey agree 115 che lame 4 TS a i n, ney; Are or in the act Jointenants, and 


of preſenting; btherw iſe. the eld-{t mall have the pre- 

{:rence, and aftetwards the reſt in their turas : but where 
. 15 in jointenants or tenants in common, and 
there hath been no compoſition in writing to preſent by. 


t. Us, hey. ruſt of neceliity join in the preſentation ; for. 


they preſent fingly, the biſhop may Tok the clerk. 
155 186. Gi To. EE | 

5. It one be leiſed of an advowſon in fee, and the 
church doth become void, the voil turn is a chattel ; and 
if the patron dieth be fore he doth preſent, the avoidance 
oth not go to his heir, but: to.nis executor. -:JYatf. c. g. 

but if the incumben! Ef a church be alto ſeiſed in fee 
of the advowion of the fene chure d. aud dieth; his heir, 
not his executors, ſhall preſent: for although the vows 
fon doh not deſce nd to. the heir til after the death of the 
ancetor, and by his death the church is hecome void, ſo 


that tne avoidance may be faid in this caſe to be ſevered 
fr 


the advowlun before it deſcend to the ker, 1nd to be 
5 . both the lance and def 
Very Ne exscutor; iet both the av Old ance and delcent 


ly the heir happening at the ſame inſtant, the ritle of the 
ben ſha 1 be Pre! erred as the more ancient and worthy, 


T5 


che teſtatar do preſent, and (bis deck not being ad- 


mitted before his dea th) then his executors, do preſent 
treit cle k ; the ©! MLaary 15 at ns election, which clerk 


he will IecCelye, It atf. . 9. 
But in the caſe of a biſhop; the void turn of a church, 


ther atvowſon Whereof delonge th unto him in the right of 


bis b:iſhoprick, by his death coth not go to his executor; 
but when the. temporaltic of the bi ſw prick are ſ-iſed into 


the kinu's nands, the King . i!] preſent, 2 Hell's Abr, 
15 
4 2 


> if the p r ſon of a on ought to preſent to a vicar- 
we, if the vic rage becgmeth void during the vacancy of 
dae partonage, the. patron of the parſonage, and not the 


tenants in com- 
mon. 


By executors. 


exe cu dor 


By the huſhand 
in right of his 


By tenant in 
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By the king du- 
ring the vacancy; 


of a : biſhoprick, 
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Benefice. 


executor of the deceaſed parſon, ſhall preſent, 2 Na, 
Abr. 346. 
6. If a feme covert hath title to preſent, ſhe Cann 
preſent alone, but the preſentation muſt be by huſband and 
wife; and that, in both their names, and not only by tte 
huſband in right of himſelf and his wife. And alth( the 
right of patronage in the wife deſcends to her heir, yet 
the right of preſenting during life belongs to the huſband 
who 1s tenant by curteſy, Gib 794. Wat. c. 9 
If a man that is ſeiſed of an advowſon 3 a wife, 
and A6 ; the heir ſhall have two preſentments, and the 
wife the third; that is to ſay, the wiſe may in a Proper 
action recover the third preſentation as her dower, or it 
may be aſſigned to her for dower. Matſ. c. 9. | 
Rs © Altho' in a mortgage in fee of a manor to which an 
advowſon is appendant, the legal right of preſentation is 
veſted in the mortgagee; yet a court of equity will inter- 
rupt that preſentation, and compel the ordinary to in- 
ſtitute the clerk of the mortgagor any time before fore- 
cloſure, it not being any part of the profits of the eſtate, e. 
Str. 403. | 
But otherwiſe it is, where the advowſon itſelf only is 
mortgaged ; for in that caſe the mortgagee can have no 
wm latisfaction but by preſenting. 2 P. Will. 404. 
„The king is patron paramount of all the benchces 
in en In virtue of which, the right and care of 
filling : all ſuch churches as are not regularly filled by other 
patrons, belongs to the crown; whether it happen through 
the neglect of others (as in the caſe of lapſe), or through 
incapacity to preſent, as if the patron be attainted, ot 
outlawed, or an alien, or have been guilty of ſimony, or 
the like. 67/763. | 
Upon which —_ the King hath right to preſent to 
all dignities and benefices of the advowſon of archbiſhop- 
ricks and bifhopricks during the vacation of the reſpec- 
tive ſees. Not only to ſuch, as ſhall become void after 
the ſeizure cf the temporalties, but to all ſuch as ſbal! 
become void after the death of the biſhop, though before 
actual ſeizure. And becauſe it is a maxim in Jaw, that 
the church is not full againſt the king, till induction; 
therefore though the biſhop hath collated, or hath pre- 
| ſented, and the clerk is inſtituted upon that prefentation, 
yet will not ſuch collation or inſtitution avail the pot 
but the Fight of preſenting devolves to the king. Gly. 7 
Waiſ. c. 9g 


And 


Benefice. — 1 


And it is ſaid, that this privilege which the Kkipg hath 


F preſenting by reaſon of temporalties of a biſhoprick 
keing in his hands, ſhal! be extended unto ſuch prefer— 
Ddents, to which the biſhop of common right might pre- 
ent, though by his compoſition he hath transferred his 


power unto others. And therefore when the temporaltics 


| of the archbiſhoprick of Vork are in the king's hands, 
| the king ſhall preſent to the deanry of York, altho' by 
| compoſition betwixt the archbiſhop and the chapter there, 
| the chapter are to elect him: and this, becauſe the pa- 
tronage thereof de jure doth belong to the archbiſhop, 


and his compolition cannot bind the king, who comes in 
paramount, as ſupreme patron : for of the whole biſhop- 


| tick the king is ſupreme patron, altho' it be diſmembred 


into divers branches, as deans, and other dipnities ; and 
of antient time all the biſhopricks were of the king's giſt, 
but afterwards the king gave leave to the chapters to 
elet; yet the patronage notwithſtanding remains in the 
king, JH arf. c. 9. 2 Roll's Abr. 343. 


10. Upon promotion of any perſon to a biſhoprick, the By the king on 
| promotion to 4 


king hath a right to preſent to ſuch benefices or dignities, Herten 
:5 the perſon was poſſeſſed of before ſuch promotion; tho!“ 
the advowſon belongeth to a common perſon. 1 his right 
of preſenting upon promotion by the king, as making the 
woidance which would not otherwiſe happen, did ſpring 
tom the practice of the popes, and is now an unconteſt- 
ed right of the crown; and hath been eſtabliſhed not 
cnly by long practice, but by many judgments upon full 
and ſolemn hearings; and that, whether the churches 
are new or old, and how often ſoever this happens ſuc- 
ceſively by promotiors to biſhopricks from the ſame be- 
nefice or dignity : as was adjudged in the caſes of St. 
Martin's and St. James's. Of late, the great queſtion 
hath been, on ſuppoſition of the right, how far it is an- 
ſwered, and the turn of the crown ſatisfied, by the grant 
of a commendam to retain ſuch promotions, or any part 
of them, together with the biſhoprick. Of which queſ- 
tion the ſolution hath been, that by a commendam for 
life, and for the time of continuing in ſuch a biſhoprick, 
the turn of the crown is anſwered, and in ſuch caſe the 
proper patron ſhall preſent, upon death or tranſlation ;_ 
but that the right of the crown ſhall not be defeated by a 
commendam granted for a term of months or years, cer— 
in and limited, Gibſ. eh. EE 
And this right of the crown to preſent upon promotion, 
eats the right of any grantee, who had the next avoid- 
N ance; 
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prejudice ON An- 


OcACT'S Tights 


another S rioht by oid tiile; our lord the king, to ihe hyinaur :# 


and H "1s Jews by #* n clear barred t Fall / TH, preſeutiuehts: 
fanug ale, 2% fe hin and his heirs all /uch preſeutmenss in at 
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Benefice. 


ance, for his right was only to the next; and the ner. 
he cannot have, and therefore can have none, G10, 7585 


79 . 0 


But by law in Ireland, no perſon can accept a b. 


ſhoprick there, until he hath reſigned all the preterment; 


Which he hath in England: which preferments being 
void before the acceptauce of the biſhoprick, it {ceracth 
that the king in ſuch caſe mall loſe the prefentaticn, 

By. the- 25 Ed. z. f. . e. . 1 preſert. 


me-ts to be made by the king, 1% 4 venefick of holy church, in 


God and holy church, willeth and granteth, of the all at of t. 
Parliament, that from henceferih be nor an of his Heir fa, 

riot take title t5 preſent to any ben-jice in any other's right if 
any time of hi progenitars; nar that any prelate of his reaim 
te bund 19 rec aan, ach fre efſentmert to be made; nor to 0 
thereof any execution ;_ ner that any jujtice of the one Þ'ace ur 
the ther „ May ne: nor 90 t not % Haid Pied Gr £1Ve J rt 
up any y ſr: prefentment ts be ade; but that the ard 4 


2 


if 


mg ! 


0:her's right falien « or to fas of all his 11 5 and of 104 tint 
19 tente. ; | 

410 hy the 25 Ed. AE. 3. c. 3. Mlerems leſare this 
time, our lord the ing 755 taren i! ih to pr oſent 4% bencfices at 
the ſung: lian 6f many clerks, where the title hath not been ti ut, 
aid by. uch proſencments and judgments thereupon be, I 


cle A habs been rectiued by ie or dinaries of the pics, dg Y 


9 


7 4 


(1241 ue litie 20 the aid benefiecs 3 ; 710 {lie kin? 46111521) ard 


h 
«CC; 1:h 17 any ve 27. 1e in arather's . ght, 

1112 7 Here 97 H goo bunt! Hi i. jelf fra! be q Wet id | ＋ Hat 
20 00 {rue ad at what time Lefare judgment the 111i be found: 
&y 866% 1H Farne 115 untrue or 461, the collutiun or pr ejent 
cit thereef made fhall be 5 e I "and toe palren, or.10t 
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Beiiefice. 
the reverence of God and holy church, doth will and grant, that 
if he preſent to any benefice that is full of any incumbent, the 


preſentee of the king ſhall not be received by the ordinary to the 


ben fe, till the ting hath recovered his preſentment hy proceſs 
of the law in his own court : And if any preſenter of the king 
le ctherwiſe received, and the incumbent put out without due 
priceſs, as afore i is ſaid, the ſaid incumbent ſhall begin his ſuit 
within a year after the induction of the king's preſentee at the 
Ie 

(Or at any time after, at his will. 4 H. 4, e. 22.) 

12. The lord chancellor, or lord keeper of the great 
ſeal for the time being, hath right to preſent to the bene- 
fees appertaining to. the king, under a certain yearly 
value in the king's books. i. 703. 

Wich privilege is ſaid to have been given to the lord 
chancellor, upon conſideration that he had many clergy- 
men conſtantly officiating under him, as thoſe now do who 
are {e111 called clerks of the chancery, and were heretofore 
perſons. in holy orders. Fobnf. 31. 

The foundation of which right will be beſt underſtood 
by what was anciently declared in parliament upon that 
head, in the rolls of parliament, in the fourth year of 
8 Becauſe it hath been ordained in times where— 


46 


clerks of the chancery which have long laboured in 


tne, till che biſhop of Lincoln was made cha cellor, 
who in 211 his time gave the ſaid bent fices to his own 
clerks, and toother clerks, againft the will of our lord 
the King, and againſt rhe ordinance and uſage atore- 
lat; may it pleaſe our ſaid lord the king and his coun - 
eil to ordain, that OF. a ncellors which ſhall be for 
the time, do give the benefices which belong to them 
to give for the cauſe arts to the clerks of the ſaid 
place, as it hath been 7 ancient uſed, and that this be 


chancellor, that hereafter he give ſuch benefices to the 
King's clerks of the chancery, the exchequer, and of 
both benches, and not to others.” Gub/, 764. 


e <a Here 


of there is no memory, and granted by the progenitors 
e our lord the king, that the chanceliors for the time 
being ſhould give the benefices which belong to the 
King to give, taxed at twenty marks and under, to the 


done by election of the maſters” of the chancery. 
Anſwer : Let this bill be delivered to the king, and 
it liketh the council, that it is fit to command the 
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By the lord 
chancellor, of 
bencuces in the 
king's gift. 


ine place; Which thing hath been uſed from the ſaid 
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Whetheran a! 


en may be pie- 
lented. 


preſented to a benefice above that value, and the clerk 


in h is name. But if the preſentati on had recited (as is 
there int aten it ought to have done), that the bencfice 


would have appeared upon record in core 2 5 of firl! 


king if he pleaſe may preſent to ſuch livings under the 


2 
termined, or moved, in a 8 way, to the diminu⸗ 
5 


5 
1 r . 4 = q 
'Þha 4 es 11 1 1 14 11 1s An 


 Genefice: 


Here we ſee, that the privilege extended only to dene. 
fices of twenty marks or under ; but now it 1s enlarged to 
all beneſices of 20 l. or under; which enlargement was 
Probably made about the time of the new valuation taken 
in the reign of king Henry the eighth. Grb/. 764, 

And it hath been declared, that where the chancellor 


was inſtituted and inducted, and another obtained a 805 
ſentation from the King, the firſt clerk could not be te 

moved by the law; becauſe the preſentation was under 
the great feal, and therefore by the king (in la), being 


Was under the value of 201. it had been void; becauſe it 


fruits, that the chancellor was deceived : or, if the miſ— 
take had appeared before induction, the! king might have 
revoccd it. G. 764. Hob. 214. | 

But: Oe it hath been ſaid (Lat. E. 9. 108 the 


value > 201; tt is to be obſerved, that the claim of the 
lord Chance lor OF lord | Ok, {or the t. ne bel M07 IS very 
zcient; and. that nothing appears to have been ever de- 


2e 


ian of that ancient r right, On the contrary, there 15 an 
d wri. in the regiſter, venich ſuppoſeth the right to be 
in him, namely, the writ de primo bencfecis eccleHaſlico ha- 
Linde; by which the i: ng requireth the ch ancellor t 
grant bo a particular nerion the firſt bengſice that (hail 
fa Lin the gitt of the crown which te will accept; and 
he lianguice of the writ is, Valunus qurd idem A. ad primm 
b, nefraun eccleſi fticum (taxationem viginti marcarum excdvn;, 


Odcaturum, ge 4 ad prese itatianemn noflram pertinuerit, et 
aurd dn. 


11 
0 


12 * 


rerit cee tandum, ghana Gibf. 764. 

1 3. It ſcemeth that au alien, who is a priett, may be 
pre fented to a church. 2 Kal g Ahr. 148. e | 
Thus 13 Dr; Seaton's Caſe, M. 8 577 who was born iN 
Scotland be fore the union of the two realins, it W2 s ad- 
judged, t at be was ca kong to be preſented. (0 a bene tics 
In ag land ; and fo it was fade 1t would have been, af he 
. 53 8 Dain, Or within -any one 
a 0 HQ: th the ekingdom of En. 


* 
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Benefice- bl 
Lebe or the poſſeſſions of the church, as priors aliens fill 
o Wi oght have done: for altho' he be an alien born out of ' "hy 
s Wl tie king's dominions, yet he bringeth his action, not in 1 
n bis own right, but in the right of his church; not in his by 
natural, but in his politick capacity; and therefore the * 
action will lie. Hughes, c. 10. if 
, 14. It ſeemeth that a deacon, or even a layman, may A K or * * 
; te preſented 3 but he muſt be made a prieſt before hessen. 1 
. can be inſtitüted. For by the ſtatute of the 13 and 14 Coo «WM 
r 2. c. 4. none but prieſts on! 55 ordained according to the 1] 
7 form and manner by the book of common prayer preſcri- i 
5 bed, are Capable to be admitted to any parſonage, vicar- ih 
a ::e, benefice, or other eecleſiaſtical promotion or dignity 1 
t whatſoever; except only the King's profeſſor of law with— in 
in the univerſity of Oxford, who may hold the prebend of 1 
Shipton in the cathedral church of ee altho' he 1 
- be but a layman. | 4 
15. For a preſentee to have another benefice, altho' it a plaralift. | 3 
] be above the value of $1. a year in the king's books, is | 1 
19 cauſe of refuſal, ſor that is at his own pe ril, and the 5 —_ 
; former benefice only becomes void in ſuch caſe. Cad. 1 
71. IWaif. c. 20. 5 


16. No perſon may pre ſent bimeelk: and his is ae Whether i mon 
cording to the rule of the canon law, But the books of may prefer 
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| common law ſay, that tho? a patron cannot pretent bim . i 
{:!f in form, yet he may offer himſelf to the ordis 15, 
and pray to be admitted; and that ſuch adnvilion may be 75% 
| rood, But the more legal and regular way is, to make 9 
over the right to ſore other before the avoidance. And =_ 
the ſame books do alfo agree, that where the right of 75 | "1 
| ſenting is veſted in more perſons than one (us in the caſe 1 
of jointenants, OT Joint exccutots); 1 refentat! ohn Os ne 9 
of thew made by tie reſt is good. 88 794. | 1 
17. Ey a decteta! epiſile of pope Alexanter-the-thitd, Whether the fig. © 1 5 
tis injoined, that if any ſons of praſbyters de byld ur cheg, wit inunediacte 0 
in which their fathers did ſerve as parjens or Vicars, within it?) 99 6 Lay. wh. 
ay other intervening ; ; they ſhall be rene, whether they - - 70 
were born in the priced or ol. 0 | 
Whether they were born in the þriefibeed or noi At the 1 
children of cle 'rgymen in the times of Popery were not il EEE | 1 
legitimate ; for a pricit might have had children before he Y _ 
entted into any orders, or Whilſt he was in, the inferior a 1 
orders, as oſtiary, acolyth, or exorciſt, For aibeit the | 4 
ſubdeacon was charged to ea h his wi! C, yet thoſe in 1 


inferior orders might retain them. And it is ſaid, that 
en prieſts were generally martied to the women! 
K 2 | | kept 


a * 9 = ”— b Le ET ORE 
c oy orts) oo 
* 
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13 


of deprivation, ſometimes till their death, yet they oſten 


might appear after their de:th, when they Were out of the 


Beneftce. 


kept in thoſe days; and tho' they kept it ſecret, for feat 
took care that ſufficient evidence of their being married 


roach of the canon law, Tobnſ 101. 


Ocho. Aube the bs of fath:rs ard fo abror the Poe ing J 
eccleſiaſtical benefices by hereditary right, that they for bad th: 
ſucceſſiun even of legitimate children into their fathers ch. anche; 
Jet ſome, altho il ligitimate, ao pr ſume to invade fuch c lire: "es, 
without any mediate facceſſor wwe do ordain, that the orelate 
ſhall n't proſume emmediatety to. mſuitute or admit ary feel ) ints 
the benefices which their fathers Hall, in ꝛbbole or in part; 4 


if any ſuch have obtained tbe like oe they ſhall be 
prived. Athon. „ 


IHithout any meatate ſucceſſor] For one intervening dil 
Joints and breaks the ſuccethon, Athon, 47. 


In tobole o in part} As to a portion, N Aubin. 4). 

Peccham. Secing it 15 e by law, that will hut 
diſpeis ation a hesolical, the ſons of reftors or projiters Hal 
not face ed to the churches in which their r di ſerv: in- 
mediately or next hefore; and 80 Venefices are void, if tht 
contrary lere fall be dene: we do command, that the fre- 
lates ſhail nuke fIridt inquiry into ſuch vacant churches, uid 


take: or ier therrin as 75 law requires; I taking diligen: oy ) 
tht for 1 2111 rey git not any ſuch per / 15 109 thao 


berries ty any title what ſorter, that a wa; be not br robe. 1150 M 
5 rhe ra'y lo right te the ſrecrſfiin o Chrilt g inheritance, pr 
Jab Us - | | | ſue 
Hit ent a d:jperifation ano/toiical}] At this Gay, without Bo 

a difpehiatten from ths erchbiſhop of Canterbury, 0 vl 
wn mn the whole r. ht of dit penſa: jon throughout bete „ 
tne 3! OVINCES 18 trans ferted, by the ſtatute of 8 25 H. e. . 
c. 21. By virtue of which ſtatute, in little more th. 1 at 
hity years frem the time of the 5 85 ation of king Char: 60 
the {cond there ifſued out of the faculty office: no E 
th n thee hundred diſpet nfatic ns of this Kind, tor the (ol 1 
to ſucceed che father. / 706. „ | nn 
But in the Sate of 875 and OJ Res, M. 2 Car. it was 4 
held by Dodderidge and Jones, two learned judges, that ö 
this c non was not received "#702 1 Stil. 250. a 
And Rr. Johiſon obſerves, that there is no in ance , 
fince the reformation, af any clerk deprived for ſuccecd- c 


ing his father without à diſpenſat ion. And indeed the 


great occaſion of thoſe canons againſt the ſon's [ucceed!n: 
the b 


Beneke. 
tre father, is now removed; which was to diſcourage the 
marriage of priceits, as one may ice by the aforeſaid con- 
(tutions. John. 101. 

18. Tho' the patron hath ſix months be fore the l-pſe 
incurs, yet it concerns him not to delay prefenting tal 
the fix months be almoſt expired, For if he doth pretent 
but one week before the fix months be ended, the oidi- 
nary may pretend that he hath not time to examine the 
jerk, Or if the ordinary refuſe the clerk for inability, 
becauſe he is unlearued, or the like; the Patron will not 
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Within what 
time. 


hive time to aha! anew within the n months, but 


lapic e may incur. 11 "af. C. 12. 
in the cates in witch notice is to he oiven, tho patron 
revlecting from year to year. lo pie ſe , lade doth not 


cur to the ordinary; velit infuch cafe a ſtr. nger doch | 


reſent, and his clerk is inſtituted ard inducted, and not 
ncrupied by the patron until fix monti.'s {accounting 


from the 1nduction) be expired, the pation 48- without 


— — 


remedy for that turn: ior that tho? heh d mat notice from 
the ordinary of ihe avoidance (fer vhich zcaton the or- 


anaty can have no ad ontage of ape) yet the auction 
of the {tranger” s Cletk is a_nutorious act, of which the 


A tron as well as che country might have taken . notice, 


al,. 5 43; 
but if a biſhop do. h coll; ite his clerk, either before he 
res notice ot an avordaiice 5 here uo tet is to be Een, 


erat any time within the fix months limited to the pa- 


on to fill his church, the pation may at any tine ater 
preſent his Cletk ; for: aliho' wrong ful! collation maketh 
Ich a pien irty as {all bar the lapt ſe to the metropolitan 
and Kt ng, yet it is no bar to the true patron; and if the 
ii; and if the bilhop will not admit him, the patron 
May as well then, as at any Em” before, have his temegy 
it law againſt the bilhop. And therefore if the oroimnzry 
(och collate within the patron' S fix months, and then the 
* Mont.,s pals, no prelentat ion being ade by the. pa- 
kon; the ordinary, it he will have the benefit of. 4 lapſe, 
muſt collate oft new: fer the fin ſt collation bein, by 
WI: 7, Cannot. by tune becon, To Tis uttul, and thereture 

th not put the patron to his. g re inh. Git, fe tüat it 
iS but as a proviton for the time, and ther gug be to 
a ne act Fetote it {hall be a good collatton. al,. 
C. 12. | 

a a church or benefice be of the patron- age of the king, 

he hath a right of Prelenting tnrreto; he can never 
lle his turn do the ordinary, by his nge et of pre- 


K 3 | | | etl ng 


mov oth admit rhe patron's clerk, the other is out %% 
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Wh hether ic may 
be . words 


F. Irn of t! 
preſcatatiy n. 


profit 15 the church, and appoint a clerk to ſerve the 


4 
© 

y 

U 


be ny ofjed or written, ſhall be 52 a double 405. flan) 


toe yearly value o 101. 1 abyue in the hing's baoks. 


it come under the denomination af a notar ial aft or 1 4 


'$ >, 

Senefce, 
e his clerk thereto. And in caſe the king doth ny 
preſent, all that the ordinary can do, is to ſequeſt: er the 


cure Vat. Ec i. 

Alſo a donative remaining void never goes in lapſe. 
b'it the ordinary may compel the patron to fill the lame; 
by ec 15 Hiaſtical cenfures. Vat. c. 12. Unleſs it kat 
been + gmented by the governois of queenAnne's bounty; 
for thea it ſhall lapſe in like manner as a prefentatiy: 
living. 

10. It is ſald, eneratly: in _ the books, thar pre. 
ſentation may be made either by word, or by writing 
If it be by word, the patron mult declare in the preſence 
of theordinary: if by waiting, it is vo deed, but js jn 
the nature of a letter miſſive to the bilbop. 3 ſb 12%, 
2 Rails Abr. 257 

But where a cornoration aggtegate of many doth pre. 
ſent, it muſt be under their common ſeal. G,. 794. 

And ſince the ſtatute of irauds and pcrjuries at ical 
29 C. 2. c. 3.) It is neceſſary that all preſentations [ball 
e in Writing, ä 
And by che ſeveral Ki acts, it is implied, that they 
Niall de in writing, and not 0¹ therwile; for theieby It 15 
enacted, that for every ſein or piece of W or parel mint, 
or ſheet of paper, upon wich any preſentation er donatin 
wrich hail paſs tne great ſeal of. England, or upon wh:ci) any 
collati:n 29 bo made by any arc! "bifhap or other bijhsþ, or an} 
p: ejenttion or donaticn 0 be made by any patron whatſcers), 
of or to any benefice, dignity, or eccleſiaſtical promotion frail 


duty: Provaed that ſuch benefice, dignity, or promotion be © 


But if under that, it d.th not ſeem to be clear, from 


any of the ſaid acts, that a: zy framp 1S neceſlaty; undes 


che {as being under frat): in either of Which caſcs, 
f3aii de on a SS. ttamp. 

20. And the lame may be in this form: Ty ihe 120% re- 
vercnd father in Get, ©. by divine providence lord archb1j11 
of Canterbury, N of al Logland and m: gelte, 
(if it be to the archbiſhop of York. the word [ail] mui 
be omitted: If to any other bi hop, then thus:) 

T2 the riabt reverend father in God, R. lord biſh:þ Ui 


einn abſence 4% his vicar general in fpirituals, 4 { 


—_— 


19 ary 3'per perſon having or who I. bail have ſufficient auth it) | 
in this Lehalf : I Sir W“. P. Laronet, Irue and undeubted par: 


iron of toe reiory of the pariſh church of ——— 01, % 
[13 


| otherwiſe as the caſe ſhall be] % A. B. 


Benekice, 


be vicarage of — ] in the county of and ix J2% 
dieſe rb vacant by the death Cor, refignation, or 
the laft uc 
lent there, do preſent unto you C. D. cle A, maſter of arts, 
umb requeſting that cu will be pieaſed t) admit the e 
Ie D. 10 the aid 
e indafted into the ſame, with all ils rights members and 4b 
urtenances, and to do and cxceute ail other things in this be- 
talf which ſpall belong to your epiſcopal office, In wits (3 
wheresf, I have hereunto jet my band hs teat, the = day 
„ 7n the year | 

Which being mace in this "EY if che biſhop be in- 
hibited, or 1 ſce voided, beſore inſtitution is hed from 
the immediate biſhop; yet the prefentation is good to the 
merropolitan, or other guargian of the ſpiritualties. 
Watſe ei 1, fs „ _ 

If a corporation in preſenting doth miftake the name of 
their foundation; the prefentation is void; 
a provolt did preſent by the name of the provoſt of the 
queen in Oxon, whereas it ſhould have been, ana ſebe- 
laium reginæ de Oxon, according to the foundation; if 
was adjudged, chat by reafon of the omiſhon of the word 
ſcholarium, leveral prefſertations did not make an ufurp- 
ation, becauſe the . were void. M. 8 Jo, Dr. 
Ayry v. Sir Richard Zevelace, Watſ. c. 20, Built. 91. 

21. Preſentation, tho' duly made in all refpefts, may 
be revoked, or varied, As to the power of reugcation, tue 
general doarine of the books fcemerh tc be, that none but 
the king can revoke; which he may do at any time be- 
tore induction; as he muy allo prefent a ſecond cleik, and 
fach preſentation ſha}l be a good repeal of the firit, eſpe- 
cia! Ay if care is taken to {ice it of all fulpicion of be- 
ing obtained by TS 10 deceit of the king, by making 
exprets n. ion of the urlt preſentation.“ In Ke man- 
ner, if the King dies "Volork the induclion of his clerk, 
this 15 ſaid to be a revocation in law. And the general 
en ce of a right to revoke in any cate is, ; 

£U9n upon the bi ſhop not to admit againtt ſuck. revoca- 
105. upon pain of being a dilturder, Gibf, 79. 
b. 20. f | 

But it doth not ſeem to h e bee, ſettled, 
mon perſon alſo may not revok a preſenta: ton, 
a miflion, and inſtitution thereupon. Aud in the cale of 
dente and ler, 2 3 Cha, Dodds ridge ſaid, that the cis 

1120s affirm, that a lay patron. cannot revoke. his pre- 
ſentation but he Way. cum Var t 75 and ſo the Cf- 
Utary ma! nave election to LILLE which et them he 


that a com- 


therefore when 


before 


church, ond to injiitute and Lk Him to” 


W. Tak: «x, er any 


De te aka.. 


an obli- 


ai. 
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in the DIED, 


inſtitution it eis certain a common perion cannot revoke, 


had the cl-tvy living in a community with them, wiom 
taey {ent broad to foveral parts of their divecles, as they 


Benetice. 


will, but that a ſpiritual perſon cannot vary at all; by 


he ſaid, that bv the common law, without queſti on, a 
patron may revoke his preſentation. Latch. 191. 

And what is {aid in the books that the king only Can 
revoke, ſcemeth to intend after inſtitution, the church not 
being full againit the king until the induction; but after 


it being then too late, the church being kull, 


with reſoct 
to hin, by the 1nftitution, 


As tothe powers of varying, it is agreed on all hands, 


that this may be done by a common perſon ; that is, after 
one Clerk hath been preſented, he may (before adm ſſion 
given) preſent another; but with this difference from a 
revocation, that where a patrom doih thus vary, cumu— 
lando, the ordinary may chuſe and admit which of che 
clerks he plcaieth. Gilſ. 795, N. c. 50. | 

But this power of varying belongs to l. 1855 . da ind 
not to ecciettattica] perſons of any kind ; ; kecauſe hey are 
{uppoſed in Jaw to be competent judges of the ſuf C”-nCy 
of the perſon, and do therefore pre, 880 by judoment and 


election; and whoever chects an unge per ſors, IS int.) jure 
deprived of the power of electing. 6//. 795: #H Af 0. 20. 


J J. E. raminatic 


It is very well known: that”. in the ſettlement 0 
this church of Engl and, the biſhops of the ſeveral diuceſes 


ivy 


tad them under their ow! immediate Care; and chat they 


faw occalion to CMPIOY them; but that by de WLTED they 
Fund a neceilit y of fixing pictdytcrs within ſuch a com 
pats, to attend upon the ſervice! : of (70d amon: aſt the in— 
habitants; that their Df cinét«, Wich ate lince Co led 
Daj lines, e at ert much larger; that When lords of 
Hanors Mee wicived to build churches for their ohn 
CONVENENCICE, wy, (ound It pecetlary to make some ch— 
dowments, to oblige thofe who otheiated in theie chöfckes 
to diligent BR) ee that up uthis, the ſeverel bi: 
ſons were very well content to let thoſe Patrons habe 
the nomis ation of Perfons k:) those Church's, prone 


tiny wers af i>heds 91 he itunes of thote pertens, “ 


Fer ſens, a. 
Chat 1% WETe- ADL deferred EEVDUR ey à limited time: 02 
thatt ber 18 Mt ot P 510488 {TER y © a li nilted tiutt; and 
the pifhe Os ale it Ld Av the Ale ot che 3 5 
dye in the {+ veral parts Of 1 


> ! YN 4 
2trons never had the ablulute diſpo 


oh 


Weneffce. "yp 


3 
of their bene fices upon ther own erms; "put if they did 
| pot preſent fit petſons within the mite ime, the care 
{ the places did return to the biſhzp, who was then 
| 984 to provide for them. 1 Strf/ 3 J- 
And by the ſtatute , Articul cjeri; 0-13.08: 4. Mo Is 
| c. 13. it is enacted as followeth : Jr 1s deſired, that f, vi- 
| tua! perſong, whom our lord the Ring = h preſent unto henefices 
of the church (if the bist 7 wwitl mot admit them, eithe, for 
lack of learniny, or. jr other conſe reaſonable) may no! be un 
| der the examinution e lay perjons in the cuſes oforefe , as it 
N 15 now attempted, C5 utrary to. the decrees canon cal; hut that 
| they may ſue unto a PTE Ore! for remedy, as right ſhall 
| require. F- he ani, * CO the abi: of a par ſs Pt Te ted 
unto a benefice of 2 he <>: the exan:ination Lelenarth ta 
ſpurit u. Jen! '3 Jo it bath deen wjed | ber etofare, and fhall be 


ber ca fer 


Of the ability of « a ba 555 preſents. !] De idoneitate per- 


has; So that it s a ot. by law, that the perto! pre- 
N ſent-d be 4h verb na; ti f- be the words of the king 8 
: writ, pray: ute ee beben And this idoneitas cons: 
: ſiteth in dwers Exceptions at int Pen pickented ; 
1. Concerning the portion, as. . he de under age, or a 
layman, 2. Conce going his conve:fation, as it he be cri- 
minous. 3 Concernin his nab 1 * to di{charge his 
p-itora] duty, as if he 27 unlearned, and not able to feed 
5 bis fl %K with ſpiritual ford. 2 /. . 
; And the examination «if the ability and ſuſiciency of. 
f the pe ſon preſented belongs to the biſhop, vw h 5 A8 the 
; eccict:{tical judge; and in this examination het a judge, 


3 and not a minitte r, and may and! gught to rc fg fe the ber- | 


; ſon pieſented, it he v de not dinca perſona. 2» Unt. 431. 

The exanination lelongeth to a ſpar: tual Jag! 1 And yeh 

d In hore caſes, notw: altand 'ng nis tatu'e, 2/11 gs per- 

WH ne 411 be 156d by the count ry, or elſe ther! 5 ig be 

n ti:lurc- of juſtice, wh: ch he law will not ſult: as if 

- yh Nablity or in (ie: ency vr all-dg-d in a mon that IS 

5 dead, this caſe is out of the ſtatute; "for in {ſuch calc the 4 
. bihob Cannot examine him; and conſequently, cho“ the 4 
* mitier be biritucl, vet hall it be tried by 4 Jury-1 5 and q 
4 the court, 5. ing ah beg by learned men in hat prhtehen, 7 
p may inſtruct the ju y as well of the cceleſiatt cal in that 1 
x Cale, 25 they e iy do of the common la W. 2 Lal b. j 
1 | Aud þo it hath been uled ber: gate] So as this act is a de- 1 
r cliretun of the Common 1 aud cutom of the real. | 5 
1 WM 2/7. 6:2. 4 
pa | 2: By "i 


138 Wenefce. © 


Time for ex- 2. By a conſtitution of archbiſhop Langton : J/: di ix. 
| eme 8 that if any one be canonicaily preſented to a church, an] 
| there be no oppoſition ; the bijhop ſhall not delay to admit him longer 
| | than two months, provided he be ſufficient. Lind. 138, 215, 
1 : But by Can. 95. Albeit by former conſtitutions of the 
1 church of England, every biſhop hath had two months ſpace to 
| inquire and inform himſelf of the tuſficiency and qualities of 
every miniſter, after he hath been preſented unto him to be in- 
flituted into any benefice, yet for the avoiding of ſome inconteni- 
ences, we do now abridge and reduce the ſaid two months unto 
eight and twenty days only, In reſpeft of which avridgment 
qe do orduin and appoint, that no double quarrel ſhai! hereafter 
be grantei out of any of the adchbiſbop's courts, at the ſuit af 
any miniſter whatſoever, except he ſhall firſt take his perſanal 
6th, that the ſaid eight and twenty days at the leaſt art ex- 
pired after he firſt tendered his preſentation to the b:ſhop, and 
that he refuſed to grant him inflitution thereupon ; or ſbail en. 
ter into bends with ſufficient ſureties to prove the ſame to be 
true; under pain of ſuſpenſion of the granter theresf from the 
execution of his office for half a year totits quoties, to be 
denounced by the ſaid archbiſhop, and nullity of the dyuble 
quarre! aforeſaid fo unduly procured, to all intents and pur- 
poſes whatjoever, Always Provides, that within the ſaid 
25600 and ſibenty days, the biſhop ſbali not iuſtitute any ther t1 


the prejudice oF the ſaid party. before pre, ented, tub pœia 
nullitatis. 5 


Every biſhi hath had] The cinon mentions biſhops 
becauſe infiitutuu belungeth to them of common 
right; but it mult ao he underitoud to extend to o bers, 
who have this © by privilege or cuſtom, as deans, 
deans and Cipiers, and others wan have peculiar 
dictions. Concerning whom. it hath been unanimouſly 
adjudged, th..t if the archbilhop fhali zwe jnilitution tO 
ay peculiar belonging to any ecel-tiaſtic: Ter n ur det 

it is only voidable; becauſe they being nut free from his 
juriſdiction and viſitat on, the archb hop mal! be ſuppoſed 
to REY e a Concurrent juriſdiction, and in this Caiz.on}y to 
tupp:y the defects of the iaterwrrs, til ihe contraty ap- 
Fears. But if the a: c hbihop grant inſtitu ton to pcu- 
liar in a lay hand, it is null 2nd void: becaule ne can 
have no juritdiclion there. Gibf. 804. . 


To inquire and inform himſelf] In anſwer to an object. 
made, that the biſhop ought to receive the clerk of him 


that comes firſt, otherwiſe ve is a diflurber ; Hobart faith, 
the law 1s contrary; for as he may take c mpctent time 


0 


only, 


juril- 
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their clerks to it. 
that it was a good plea for the ordinary, and no refuſal 


amined ; 
: months palüng, the Or 0 ina Al 35 
Gibj. . 805. 


the 13 & 14 „. 


Benefice. 


to examine the ſuſiciency and fitneſs of a clerk, ſo he 
may give convenient time to perſons intereſted, 
knowledge of the avoidance (even in caſe of death, and 
where notice is to be taken, and not given) to preſent 
hy Boa ble to what is held elſewhere, 


of the clerk, that the ordinary having other buſineſs, com- 
manded the clerk to come to him nen to he EX = 
and that the clerk not returning, and the (ix 
5 Was well intitled to the tape. 
3 Lein. 4 46. 


Zan. 30. No bijpop full inff:inte any 40 4 benefice, who 


hath | been ordained by any oil, biſon, eacept he jir/l jpew unto 
im H letters of orders; ana bring him a fufjicront teſtimony 
bit iner good life and behaviour, if the bijhop fhail require 


it, au laſtly, ſpall 455 ear upon due examination 4% be worthy 


of bis miniſtry. 


Except he fir/ _—_ unte him his litters of orders] And by 
No perſon ſhall be capable to 
be aimitted to 3 parlonag c, Vicarage, benefice, or other 


time as he mall be ordained prieſt, 
And bring a ſuffcient Feta any of his e Fe life and 


behaviour | By the ancient laws of the church, and parti- 


cul; rly of the church of England, the four things in 


: wich :ne biſhop was to have full ſatisfaction i in order to 


inkitution, were age, learning, behaviour, and orders. 


than the 


monial and commendatory of the biſhop, by whom they 
were ordalned. And the conſtitutions of the archbiſhops 
Reynolds aud Arundel ſhew, that the fame was the known 
law of the Engliſh church, to wit, 
admitted to officiate (not ſo much as 2 chaplain, or cu— 
rate) in any dioceſe in which he was not born or or- 
dained, unleſs he bring with him his letters of or- 


ders, and letters e of his dioceſan. 617. 


806. 
Notwithſtanding which, in the caſe of Palmes and the 
bilhup of Peterborough, T. 33 El. On a quare impedit 


brougbe againſt the biſhop, the biſhop pleaded that he 


demanded of the preſentee of the plaintiff to fee his let- 


tets of orders, and he would not ſhew them; and alſo 
he 


that none ſhould be 


139 


to take 


Manner of ex, 


amination. 


cccleſiaſtica! promotion or dignity whattc ever, before ſuch : 


And there is ſcarce any one thing which the ancient 
canons of the church mare peremptorily forbid, 
admitting clergymen of one dioceſe to exerciſe their func- 
tion in another, without firſt exhibiting the letters teſti- 
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Benefice. 
he demanded of him letters miſſive or teſtimonial, teſti. 
fying his ability; and becauſe he had not his letters of 
orders, nor letters miſſive, nor made proof of them other. 
wile to the biſhop, he defired leave of the biſhop to bring 
them; and he gave him a week, and he went away, and 
came not again, and that the fix months paſſed, and he 
collated by lapſe. And upon demurrer, it was adjudyed 
for th: plaintiff; for that theſe were not cauſes to ſtay 
the adinittance, and the clerk is not bound to ſhew his 
letters of orders or miſſive to the biſttop, but the biſhop 


muſt try bim upon examination for one and other. Gn, 


Elix. 241. 
When moſt of the books inks notice of as a Pretty 


hard caſe, and in which perhaps the biſhop's taking ad- 
vantayc of the lapſe might be ſome part of the conſidera— 
tion. And theſe words of the canon (Which was made 


not many yuais after) feem to have ſome reference or te- 
troſpec '© that determination. | 
Put it is to be obſerved, firſt, as to the letters of 67 
ders, that it Was only adjudg od not to be nece fla; y to 
produce the very |-trers of orders; for they might be 
Joie, and provi thercof might otherwiſe be very well made 
from the regiſtry of the biſhop who ordained the clerk; 
cr elſe it would follow, that every clergyman whole 1 


ters ot orders are loſt, or conſumed by fire or other ac- 
cident, would be incenble to be admitted to a benefice. 


And as to the letters teſtimonial ; the biſhop charged, 
tat he did not bring ſuch letters 'e/lifying his ability, which 


the court leemeth to have unde;ifſtood of his ability as to 


learning, cf which without doubt the biſhop muſt judge 


upon exathinat] en; but the biſhop ought to have {ct 885 


that be did not product letters milive or tellimonial ot h 
good lite and behaviour, 


aud taſtly dil af pear, uben due exantichation; to be ti 
of his minijtry] As to the matter of ee it hath been 


| PATE Gary allowed, not enly by the courts of the king $ 
bench and common. pleas, but alſo by the hign court of 
parliament, that the urginary is not accountanic 1 | . 
tempo Tal Court, for the meafures be takes, or the rules 


by which he Procevile, in examining and judging (only 
he muit examine JK convenient time, and rette in con- 


venient time) ; and that the cle:k s having been ordained 


(and a lo, pre lumed to be of go abilities) doth net ts Ke 


away or diminiſh the right which the ftatute above te- 
cited doth vive to che bihep to Whom the preſentativa 


15 


Benefice. 
js made, to examine and judge. . 807. SH. 88. 
4 Mod. 134+ 3 Lev. 311. 

In the caſe of Albany and the biſhop of St. Aſph, T. 
27 Elix. the want of knowledge in the Welſh tongue, 


was declared to be a good cauſe of refuſal, where the 
ſervice was to be performed in that language; as render- 


141 


ing the clerk uncapable of the cure: nor did it avail to 


alledge, that the language might be learned, or that the 


po of the cure he was uncapable of might be diſcharged 


by a curate. Gib/. $07. 

The law eis the He, if the perſon preſented doth not 
underſtand the Engliſh tongue; for in ſuch caſe the bi- 
ſhop may refuſe him for incapacity. I/at/. c. 20. 

Where there is a mixture of divers languages in any 


place, the rule of the canon law is, that the perſon pre- 


lcn;ed do underſtand the ſeveral languages. G14. 807. 


5 III. Refuſal. 


1. The moſt common n and ordinary wank of refaſal is 
want of learning. 

But there are alſo many other cauſes for which a clerk 
preſented may lawfully be refuſed; as, if he be perjured 
before a lawtul judge; or if he . an heretick or ſchiſ- 
matick; or irreligious; or (as is ſaid in the old books) 
if he is a baſtard, and not diſpenſed withal; or if he is 
within age; or if he or his patron be excommunicated 
for the ſpace of forty days; ur if he be outlawed ; 
guilty of forgery ; or hath committed ſimony in the pro- 
curing of the pretentment he brings, or of another pre— 
{ntment to a former bencficg; or Huck committed man— 
laughter, that 18, il he be attained thereot, and not par- 
toned; rad it is ſaid, that the ordinary may refuſe a 
cicik upon his own. knowledge for an offence committed 
by him, which is a gond ca ſe of refuſal, altho' he be 


Caufes of re- 


fuſal. 


not cone Cted thereof by the law; and this ſhall be tried 
by iſſue, whether it be true or not: And generally, all 


ſach as are ſuc 


ficient cauſes of deprivation, are allo iufſi- 


citnt.cauſcs of refuſal, Ia. C. 20. 

2 If tae clerk refuſed be the preſentee of a biſhop, 
or other eccleſtaſtical patron ; the orutnary 1s not bound 
te give notice of the refuſal: or if he ſhould do it, ſuch 
patron can never revoke nor vary his preſentation, by 
Ire 

tne ordinary's conſent; the law ſuppoſing him that is a 
Ipiritual perſon, to be capable of chuſing an able clerk: 


a | And 


Notice to the 


patron of re- 
tuſal. 


prefenting ons afterwards that 15 better qualified, without | 
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Penefice. 
And fo lapſe may come to him unavoidably, if the cler 
firſt preſented be juſtly refuſed. But if the clerk preſent. 
ed be the preſentee of a lay patron, and be refuſed by the 
ordinary; the ordinary in moſt caſes is bound to give no- 
tice to the patron of ſuch refuſal: for if in ſuch caſe ng 
notice 1s given, no lapſe can run, tho' no other clerk be 
preſented; nor if notice be given, unleſs upon trial the 
clerk was juſtly refuſed, But if a clerk preſented be for 
good cauſe refuſed, and notice thereof be in due time and 
manner given to the patron, and no other clerk be pre- 
ſented in time; lapſe doth run to the ordinary, Wat; 
C. I2, | 

In the caſe of Hele and the biſhop of Exeter, 11. 3 IV 
It was ſaid by the court; that if the ordinary refuſe be. 
_ cauſe he is criminous, he need not give notice of the re- 
tuſal ; for the crime is as much in the cognizance of the 
patron as of the biſhop ; but if he refuſe becauſe illiterate, 
he muſt give notice. 2 Salt. 5 39. 

And in general, lord Coke lays, if the cauſe of refuſs 
be for default of learning, or that he is an heretick, ſchiſ- 
matick, or the like, belonging to the knowledge of ec- 
clefiaſtical law, there the ordinary mult give notice there- 
of to the patron ; but if the cauſe be temporal, as felony, 
or homicide, or other temporal crime, or if the diſability 
grow by any act of parliament, or other temporal Jaw, 
there no notice need to be given, unleſs notice be pre-. 
{cribed to be given thereby. 2 Inſt. 631. 

But in the caſe of the King and the biſhop of Herifard, 
wher the refuſal was of a common drunkard and com- 
mon ſwearer, who was preſented by the king, and it was. 
argued that in this caſe no notice need to be given, be- 

cauſe nullum tempus 6ccurrit regi, and no lapſe could incut 
if he did not preſent again within the fix months; yet 
the court reſolved, that the plea was bad, for want ef 
notice alledoed. 6 80. Cans, 358. 

At leaſt in all cafes it is fair and equitable, to give 
notice to the patron of the refuſal, whatever the- c caufe 
may be; for it is ve ery poſſible that the pe:ſon pre- 
dented may be many way's unfit, and the Pen not 
know it. 

And' it is not enough that the biſhop barely give no⸗ 
tice of his refuſal, unleſs he alſo ſigniſy the cauſe of 
it, For altho' the biſhop is judge in the examination, 
yet inaſmuch as the procecdinps of the bifhop are nat of 
record, the cauſe of retuſal is traverſable; and if It be 


vet d, and the party refuſed be living, this hal! » 
tr; C 


onyx  ax* 
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tried by the metropolitan ; and if he be dead, this ſhall 
de tried by the country. 5 Co. 58. 9 

And ſuch notice ovght to be given with as much ſpeed 
2s conveniently may be; and therefore, where the ordi- 
nary delayed to give notice to the patron for the ſpace of 
twenty two days, it was held that the notice was inſuffi- 
cient, and that therefore the biſhop ſhould have no advan- 
tage by lapſe. Fail. c. 20. ” 8 | | | | 

And notice is to be given in ſuch caſes to the perſon 
of the patron, 1f he be within the county where the church 
is at the time of the giving thercot ; otherwiſe it is to be 
given to him by an inſtrument in writing, athxed to the 
door of the church to which the clerk was preſented ; 
but if notice be given by ſuch inſtrument as aforeſaid, 
9 before the patron be inquired after, and a return made 
E that he is not to be found within the county, ſuch notice 
is not good, Watſ. e. 20. 3 oC 
When the biſhop hath given notice of bis refuſal of a 
clerk, this doth not give the patron a longer time to pte— 
ſent in, than he had before. For if the church be fo 
void, that the biſhop is not bound to give the patron 
notice of the avoidance, the patron muſt preſent his ſe— 


| cond clerk (if he think his firſt preſentation to be juſtly 
; refuſed) within the fix months, accounting from the 
. time the avoidance happened. But if the church be void 
5 by ſuch means, as that the ſix months do not run with- 
ot due notice to the patron of the avoidance, and the 
; pation doth preſent his clerk before the ordinary hath given 1 
bim any notice thereof; if the ordinary doth refute his = 
P clerk, and give notice of his refuſal, yet the patron (as by 
- WH i feemeth) hath fix months, accounting from the notice 4 
r of the biſhop's refuſal, to make his ſecond preſentment _ 1 
t in, before lapſe can ir cur. But if the biſhop had given i 
f notice of the avoidance beſore the patron preſented, and 7 
een he refuſeth the patron's clerk for juſt cauſe, and doth 1 
e eie notice thereof, the patron's fix months are to be ac- 2 
1 counted from the firſt notice. Watſ. c. 20. | 1 
If the biſhop refuſe a clerk for inſufficiency, and the 1 
: WH fitron preſents another, and the biſhop admits the firit, 5 
: be is a diſturber ; for having once refuſed him for in ſuffi- 5 
4 ciency, he cannot afterwards accept him. Gib. 807. b 
t 3. When the biſhop doth without good cauſe rcfule, Rem-dy for the = 
, Or unculy delay to admit and inſtitute a clerk to the church cur ej by 6 
f to which he is preſented, the clerk may have his remedy nn # 
b *geinft the biſhop in the eccleſiaſtical court, as the patron wu, 1 
ü may in the temporal court. 9 1 
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5 "refuſe. to inftitute him; the clerk may have the ſame re. 
that is, "the clerk pretente iy having exhibited his preſenta. 
to inſti-uve), and being r: futed or unjuſtly delayed, and 


wont io write to th» biſhop in form of law, and this writ- 


tution is not e to the ſuperior judge.“ It is alſo 


 Benekee, 


This remedy the clerk may have before the ordingr 
to whom appeals re to be me de, by the way ef a duplex 
qucsela; that s ro ſay, if a biſhop doth refuſe, then he. 
fore the arcabithop in his court of appeals; if an arch. 
biſhop doth reuſe, then before the delegates. | 

And if the bi. hop doth admit the cleik, and then doth 


med v againſt the Ota, to nforce aim to do his duty: 
tion to the biſhop, or to his vicar general (having power 
CO Aplaining 10 the judge of apt, eals thereof; che judge 13 


ing they call a duplex qucrela. | 
This dunlex querela | is to contzin a monition to the 
biſnop, or o h's vicar general (having power to give in— 
ſtitution) that within a certain time, as within nine, of 
ſometimes hitecn days, he admit the party complaining; 
and alſo - citation, wh: rey the biſbop may be eiten tn 
appear wy nimfelf or procior at a day after, in cale he 
do nat infiitute as Afroiald, to ſhew cauſe why, by 
reaton 55 his neglect of doing juſt: ce, the right of int |- 


ene at, that the ſame duplex querela do contain an 
inhibition to the b:inop and to ſuch vicar general as atore- 
fail: bat nothing be done by either of tem pending the 
ſuit, to the prejug ce of the party complaining 

Th citik ictuted, having obtained from ihe: proper 
judge a duplex gve rely: is to take care that ſome betten 
ſutciently learned for that purpoſe, do àdmoniſh the bi— 
oh to admit him and to do big juſtice, within tne time 
mentioned in the duplex guerela, and allo according to 
the contents thereof to 1na:tbit the biſliop. 

t the biſhap, after he is admoniſhed to inſtitute the 
preſentee, ſhell expiefly refuſe to admit him; the mane 
Gato ry may profent]; Ot the bihop to ap PPear, acco: ing 


"1 


: : 1 ' 1 YE 
to the contents of the duplex q uercla; But it no refulil 
| 


) | 

eh rl is Hrit to 16pair to ihe biſhop or ſuch his vicar ge- 
nerellas afurttaid, on the third Gay after if no moe then 
Bie Gays S Ae IC 12 t1 n: 2 In the duplex quere's, Or 01 the 
fifth d ay after 1 himen d. VS De appointed therein, and to 


ckhibit his preſentation, and to 1equire admiſion and | Ju- 


{1 "> 3 2 
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ret tp=cts to 2 done to him, and offer himte 


bleibe the thirty nine articles of religion, "an 


don 43 Icquitcd by law, and to take th: TY 7 
and 
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}Bencftce, 


and to do every other thing required by law to be of him 
yerformed, in reſpect of his admiſſion and inlt:tution into 

that benefice. And this he is to do two times more, if 
not received, namely, every third or every fifth day, ac- 
cording to the time given in the duplex quercla, But if 
he cannot come to the preſence of the biſhop, he is to 
proteſt his readineſs to receive his admiſſion and to ſub— 
er be as aforelaid, and to have at leaſt two witneſſes 
thereof. 

| It the biſhop ſhall not do the clerk. juſtice within the 
time limited ; then, after the expiration thereof, the 9. 
pieſente is to take care that the biſhop be cited ac cord- 
ing ta th- tenor of the duplex quezela. 

if the perſon that is to cite the biſhop cannot come to 
his preſence, he 1s to ſign! fy to ſome of the biſhap's 
:rvants, that he hach a duplex querela at the infiance of 
ſuch a clerk preirnied to ſuch a church, to be by him ex- 
ecuted, and to defire that he may come to the preſence of 
the biſhop. If he may not come to the biſhop's preſence, 
ſ> that he cannot cite him; the preſ-ntee is to ſtay till the 
d on which the biſhop ſhould appear had he been cited; 


it «hich time he is to be called; and if he appear not by 


h\nſelf or proctor, a citation viis et modis is to be decreed, 
wiich is to de executed perſonally if the biſhop may be 
ſo ken with, and if not, then by affixing it to the out— 
ward doors of the biſhop's palace, oi of the houſe where 
the bithop reſides, or of his cathedral church. 


After the biſhop is cited, whether by the firſt or 3 | 


mandate, the perſon. citing is to certify to the cleik or his 


proctor, by his letters, or by ſubſcribing upon the back- 


lice of the mandate, the day of execut ting the monition to 
inſtitute, and the inhibition, the ſeveral days of the pre- 
ſenter's ſKeng admiſſion, and the day of his citing the 
bihop; 41d if che biſhop refuled exprel: ly to admit, that 
al o is tO be ceriliied, 

lf the biſhop appear not at the day, upon the peri- 
tian of the preſentee's proctor, the bilhop being th ice 
celle, js by the judge pronounced contumacious; and. 
5 puniſhment of his contumacy, the judge doth pro- 
nounce the right of inſtituting the prelentee to his be- 
nefice to be devolved to the ſuperior iudge, and doth de- 
cree that the clerk ſhall be jnſti'uted, and that he will 
write to the archdeacon or ordinary of the dioceſe Waere 
the church is Is, commanding. him to induct him. 


Var J. 5 I. | Then 
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Benekce, 
Then the clerk is remitted (if the proceedings be in the 
court of arches or audience) to the archbiſhop to examine 


him; and the archbiſhop approving of him, returns him 
; with his fiat inſtitutio to the judge; who, before he inſti— 


tutes, 1s wont to require a bond of the preſentee. to fave 
him harmleſs on that account, 

Put if the biſhop doth appear, and doth alledge ſme 
juſt cauſe why he refuſed the clerk ; then they are to pro- 
ceed to the trial of that, as in other ſummary cauſes, 

If the cauſe alledged by the biſh+p be not proved, 


zudge pronounceth as before, for his own jur ion 


and the biſhop is to be condemned in expences ; and fo 


if he doth alledge an inſufficient cauſe, as that the chu: rch 


is litigious; ſor this he ought to have tried. 

Ik the biſhop will not defend the ſuit, the pretend d 
incumbent may do it, and alledge that the church is fu! 
of himſelf: Kat then the judge will firſt pronounce ſen— 


tence for bis own juriſdiction ; becauſe the biſhop hat} 
alledged nothing to oppoſe it, But if the biſhop will al. 


low ſuch incumbent to defend the ſuit in his own name, 
then the judge cannot deciee for his own juriſdition, 
until the cauſe is determined. Clarke, Querela 2 
Mate. zt. 1 Ought. 23 — 248. 

And this way of proceeding in this cafe againſt a biſh- 1 
is allowed of by the common Jaw ; and no probibitu 


\ Heth for the biſhop. Mall. e. 21. 


Which courſe of procecuing | in the cccleftaft! 81 court, 
is the moſt proper remedy that the clerk can uſe, in cal- 
he be rctuſed by the biſhop upon the account of any pet— 
ſonal fault or Cefect : not only becaute by. fuch cou: fe 


the clerk in a ſhort time, at leis charge, and leſs hazard of 


loſing his living by errors (which are eaſily fallen into 
at common law), may gain inflitution; but ailo ecu? 
although his patron bring his action at common law iS 


refuſing his clerk for crime or infufficiency, ſuch c auſe of 


refuſal ſhall be tried by a ſpiritual judge, to wit, if a 


| biſhop refute, by the metropolitan of the province. . 
Cc. 21. 


And the eccicljaltica] Judge in this caſe, is to make 


certificate of bis judgment to the tem po ral court; upon 


which they may pro icced io ſen ntence, in a quare jmpecit 


or darrein preſentment. Matſ. c. 21. 

Tt the archbiſhop of York refuſe, it is aid that th 
cauſe of refuſal ſaall be tried by himiclt only. 7: 25 
6. 21. 

= Put 
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But if the party in whom diſability is alledged, be dead 
before his ſecond examination, ſo as he cannot be exa- 
mined ; the trial of his ability or diſability ſhall be by the 
country. So in a quare impedit againſt the archbiſhop of 
Canterbury, if the ability of the clerk come in queſtion, 
ir is ſaid that it ſhall be tried by the country, and nat by 
any inferior ordinary; and the ſame reaſon ſeems to be as 
to the archbiſhop of York. Watſ. e. 21. 

4. Tf the patron finds himſelf aggrieved by the brad 
ry's Trefuſal of his clerk ; he may have his remedy by quare 
impedit in the temporal court. 

And in ſuch caſe the ordinary muſt ſhew the cauſe of 
his refuſal ſpecially and directly (not only that he is a2 
ſchiſmatic, or heretic, for inſtance; but the particular 
ſchiſmatical acts or heretical opinions that he is charged 
withal muſt be ſet forth). For the examination of the 
biſhop doth not finally conclude the plaintiff : and with- 
out ſhewing ſpecially, the proper court cannot inquire 
and reſolve, whether the refuſal be juſt or no. And if 
the cauſe of refuſal] be ſpiritual, the court ſhall write to 
the metropolitan to certify thereof ; or if the cauſe be 
temporal and ſufficient in law (which the temporal court 
ſhall decide) the ſame may be traverſed, and an iſſue 
thereupon Joined, and tried by the ans 6 2 1%. 631. 
5 Co. 58. : 

But in caſe of kabel for inſufficiency. in n learning, it 
was adjudged in parliament, in the caſe of the biſhop of 
Exeter againſt Hele, to be a good plea on the part of the 
biſhop, that the preſentee was aperſon not ſufficient or cap- 
alle in learning to have the ſaid church; and there reſolved, 
that he need not ſet forth in what kinds of learning, or to 
what degrees, he Was defective. 2 Call 539. Git. 807. 


Iv. Auniſin. = 


Ina larger ſenſe, edmiflion i is (omerimen uſed to inc clude 
200 inſtitution ; but more frequently, and properly, ad- 
miſſion 1 is 1 ly tO be, when the b. {hop upon examinatlon 
doth approve of the preſentee, as a fit perſon to ferve the 
cure of the church to woich he 1s preſented ; : and inſtitu- 
tion is that act by 1 8 he doth commit to him the cure 
thereof. Malſ. c. 5 | 

And we find 42) al ſo as "oration of aber | 
by the biſhop, in our eccleſiaſtical records iu in- 
Filuit et inveſtiyit annulo ſus; which is ſrequeatly repeated 


Remedy for the 
patron in the 

temporal court; 
by quare impe⸗ 
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148 Benelice. 
in archbiſhop Peckbam's regiſter (and is in uſe to this 


day in the dioceſe of St. Aſaph), and is mentioned x; 
diſtinct from the admitfion, inſtitution, and induction. 


Gil, 808. 
V. Inſtilulion, or collation. 
Difference bee 1. There is 15 difference between inſtitution and col. 


1 ren I 6 tu- 


e e6lt. tion, as to the ation it ſelf but this ; that the bittiop goth 


on. not pre ſent to ſuchliviggs as are in his own gift, but im- 


mediately inftituteth his clerk in much the fame form 28 
he or his chancellor inftiiute a clerk prefentes by any other 
| patron. And as the biſhop collates to benefices of his own 
gift jure pleno, !o he doth to thole which fall to him by 
| 1 Loſe: ” fuhnſ. 8 | | 
Oath agalnſt Py Can. avoid 'P deteſtable fin of fimany, 
bung. | archbiſhi Tp bijh: 490 To av 3 Ta Fro fr: e 
1 Hlitute, or cellate, t an) ſpiritua;* or eccleſiaſticai fundtim, 
dignity, or benifice, ſhall before every uch adimiſſion, is ilu- 
ws or collation, 0, 11 Ii CVery per jon to be admitted, 1500 
tuled, or collated tne oats ag arms fumony COPY 18 terte 
under che title Oanchpv. ) 


' Oaths of alle- 2. By the 1 El. c. 1. & 1 W. c. 8. . 65 3 


8 "uu wh ſhall be promoted or collated te any ſpiritual or ecciejuaft cal 

N benejice, promotion, dignity, effice, or mani/iry ; before he fhai. 
take upon him to receive, uſ-, exerciſe, ſuppiy, or occupy tit 
fame, ſhall take the oaths of allegiance and ſupremacy, befire 
ſach perſin as ſhall bave anthirity lo Game Jin; een are in- 

| ferted under the title ths.) . | 
Oath of cano- 4. Alſo the perion to be infiituted ſhall take hook ct 
nical obedience. canonical obedience in like manner. Carte. Tit, 91. 


Which oath is as tolloweth; © A. B. do ſwear, cht 
I. will perform true and canonical obedience. to the 


ce bithop of C. and his ſucciflors, in all things law: ul and 
© honeſt: So he! p me God,”  Gr#/: 810, 


Onth of reſi. [4 And if it is a vicarage, he {hall in like manner 
eos take the oath of perſonal relidence in the ſen e. Clarins 
Lt: ON; | 

Which is chi vo 6 1 A. B. do ſwrar, that I will be 1£- ; 

& ſident in my vicarans of — in the diocele of —— 
ce unj: is 1 ſhall be ide wie diſpenſed withal by my co 

„ celin: 80 help me God.“ Gf. 810. 

And vy a _conititution of Oi; without the oath of 

reſid cnc, the vicar's inflitution ſhall be void. ibn. 24. 
Subſcription to 6. By.the.15 EL-c..12..rgquiring aſſent and tubtcr p- 


the ih:rty BE tion ta;certain articles tagrein (pected, and Sc 
articles. | the 


Denelice. 

we book of articles agreed upon in convocation in the 

year 1562, it is enadde ed, that no perſon ſball be Savages 2 

gs r e with cure, except 522 H. have ful ſcribed the 
i articles in preſence of the ordinary. 


£7 any benefice with cure} So that Fine: cures, archdea- 
cbaries, prebends, and the like, lay no obligation on any 
perton to lublcribe, by this ſtatute. Gi. 8od. 


Except he jhall firſt f have. mbforives} And the ord! :Nary is 
no! bound to offer the e to the clerk to be by him 
ſabferibed, and to require him to Co it; but the clerk is 
himſelf to offer to ſubferibe them: and in this 1e upon 


we 


the clerk's negleet to ſubſcribe the articles, the church 


remains void, as never full of fach clerk, and nv jentence 


of deprivation 15 neceilary, by reaſon 125 he never Was 
meumbent, but. the admin and iuſt cution are void. 
Wa. co hos. 3 


Ie prefence of the ordinary | Bette this \totute, inftiturion 
Way 5 given (as inductions and in{ta}ments may 
de MH by proxy ; as appears by innumerable inſtances 
in the eccleſtaſtical records, C7 808. - 

7. By Can. 36. N perſon li, either by inflitution ers 
wliaticn be admitted ta any eccleſi ;fizcal living; exc; pt he ſhall 
Fil ſalſerige to theſe three articles following. 

(1) © That the king's mejelly, under Ged, is the only 
* ſupreme governor of this realm, and of all other his 
* li>aneſs's domigions and Countries, as well in ajl ſpi- 
ntual or ccclefiaſtical things or. cauſes, as temporal; 
and that no foreign prince, perſon, prelate, ftate, or 


te 


(5 


power, ſuperiority, preheminrnce or authority, eccie- 
fiakkical or ſpiritual, with in his e $ *aid realms, 
dominions, and countries.“ 

0 That the book of common praver, and of or- 


nothing contrary to the word of God, and that it may 
law! fully. be uſed, and that he himlelf will uſe the form 
in the ſaid book preſcribed j in publick prayer, and ad- 
miniſtration of the ſacraments, and none other.“ 

33 © That he alloweth the book of articles of religion, 


broyinces, and the whole clergy in the convocation 
holden at London”. in the year of our Lord God one 
thouſand five hundred and lixty two; and that he ac- 
* knowledgeth all and every the articles therein con- 

LS „ tained, 


dering of biſhops, prieſts and deacons, containeth 1 in it 


149 


udfcription to 
(he three arti- 
cles, concerning 
the lupremacys 
the common 
prayer, and the 


thirty, 


cles. 


potentate, hath or ovght to have any jutildietjon, 


aviced upon by the archbiſhops and oiſhops of both 


nine art 
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Beneuce. 
“ tained, being in number nine and thirty, beſides the 
6 ratification, to be agreeable to the word of God.“ 

Totneſs three articles whoſaever will ſulſcribe, he ſhall for 
the avoiding of all ambiguities ſubſcribe in this order and 
form of wards, ſetting nn both his chriſtian and ſurnant, 
biz. I N. N. do willingly and ex animo ſubſeribe to 
„„ theſe three articles abovementioned, and to all thin 5 

that are contained in them.” A if any biſhoþ fad! 
admit any as is aforeſaid, except he firſt have ſubſcribed in 
manner and form aforeſaid, he /hall be fuſpenaed from giving 
of oraers and licences to preach for the ſpace of twelve months. 

Which penalty feemeth not adequate to the offence; 

for this is puniſhing of others, rather than the biſhop, tor 
5 :--.: the. dilhop's defaule. 

Subſcriptionof 8. By the 13 & 14 C. 2. c. 4. ies dean, canon, and 
the declaration prebendary of every cathedral or collegiate church; and every 
af conformity. 8 | 
Cie  parjon, vicar, curate, lecburer, and every other perſon in ho) 
orders; who jhail be incumbent or have poſſeſſion of any deanr;, 
canonry, hrebend, parſenage, dicarage, or ary. other erclefinſ 

tical dignity or promotion, or of any curate's piace or leture; 

fall at or before his admiſſion to be trucumbent vr have peſſeſſen 

afore) jad, ſabſer rive the declaration or ackniwledoment folluwiy 

viz. I A. B. do declare, that I will conform to the 

„ liturgy of the church ot England, as it is now by law 

© eftablithed,”? 13 N & 14 C. 2, c. 4. / 8, 12. 1 1 

. 1. . 8. . 11. 

IL hich ſaid declaration and acknowledgement ſhall be ſub- 
feribed b. fore the arcPbiſhp, biſhop, or ordinary of th: dindſe 
or before the vicar general, chancellor, or commillary 

reſpectively, 15 C. 2. c. 6. ſ. 5. ]; en pain that every perſm | 
failing in ſuch ſabſeriptien, ſhall loſe and forfeit ſuch reſpective 

promotion, and fhall be utterly diſabled and ipſo facto deprived 
here; and the ſame hail be void, as if ſuch perſin 1 fal 
Were 79 dead. 13 & 14 C. 2. c. 4. ſ. 10. 

And after ſuch ſub, cription made, every ſuch par ſon, vicar, 
curate, and lecturer ſhall procure a certificate under the hand 
and feat of the reſpecive archbiſhop, biſhsp, or ardinary of the 
disciſe (or ſuch their vicar general, chancellor, or cammiſſary 

4s aforeſaid), who ſhall an demand make and deliver ile ſame 


to be read by him publickly in the church afterwards. 13 & 14 
. „ 


Cancerning the 9. If the biſhop 2dmit a 1 as ſufficlent, he cher 
Perſon inkitut- jnltitutes him in perſon, or elſe gives him his fiat, and 


gs ſends him to his vicar general, chancellor, or commiſlaty, 


to co it for hi m. Jon: 72. 80 


inſtitution belongeth to him; and when any ſee is vacant, 


Woenelice. . 


80 archbiſhop Sancroft, when he had reſolved againſt 
tzking the oaths to king William and queen Mary, and 
.»erefore could not in reaſon adminiſter them to others, 
eig ſend bis clerks to be inſtituted to his collative bene- 
ices, by the vicar general. John. 72. 

And not only by commiſſion in particular cafes, but 
ao the general power of granting infticution may be de- 
|:1ated by patent to chancehlofs or commillaries ; but this 
hath not al ways been judged convenient. Gibf. 804 | 

During the time that any dioceſe or inferior juriſdiction 
js viſited, "and inhibited by the archbiſhop, the right of 
the right belongeth alſo to Sie or to fuch other as by 
compoſiti Ion, l or oth: Saks is guargian, of the 
ſpiritualties,- Cid, So: . . 

It inftitution be tæken from an improper Rand, it may | 
3 good by confirmation of the perſon From whom 
t ought to have been taken. Thus we find, that an in- 
ftitotion which had been given by the bithop of St. Da- 

vid's, pending his ſuſpenſion, was confirmed by arch- 

bihop Whitgift; as alto another inftituzion, by archbiſhop 
Abbot, which had been given by the bi ſhop, pending 8 
netropolitical viſitation, Gibſ 814. , 

10. It is not of neceſſity, that the examination, ad- in what place; 1 
miſſion, or inſtitution be made by the ordinary within 1 
the liocele i in which the churcn 1s ; for the juriſdiction of | 
tie ordinary, as to {uch matters, is not local, but fol- | 
lows the perfon of the Wa wherever he goes. Wa. | 1 


C15. . 5 A 

But Dr, Gibſon fas: this hath. not always been un- 
derſtood to be clear law : as appears by the many com- 1 
miſllons which have been granted from time to time, by 1 
achbiſhops to their comprovincial biltups, to inſtitute 8 
out of their dioceſe, and in any part of the province. ay 
Which commiſhon, he ſays, nevertheleſs, may be un- 8 | Ri 
cerſtood in this ſenſe, that though the act ſhall be good 1 1 
and valid in law when: done, yet the doing it without | 'Y 
leave is irregular. GI. 8044. 1 1 | 3 

II. The form and manner of the inſtitution i 7 By ha Fam aid wes 1 
the clerk kneeleth down before the ordinary, whilſt he ner at ese 1 


dlion. 


readeth the words of inſtitution out of a written inſtru— 
ment, drawn beforehand for this purpoſe, with the ſeal 
epiſcopal appendant, which the clerk during the ceremony 
IS to hold in his hand. Johnſ. 74. 9 
12. Inſtitution being given to a clerk, a diſtin ind Entry tberegg = 
particular entry thereof is to be made in the publick regi- 4 
L4-: | er. 10 


1 the en 


I52 


Bencfice, 


ſter of the ordinary: that is, n't only that ſuch a cet 


received inſtitution on ſuch a diy, and in fuch a Year 

but, if the clerk was preſented, then at whoſe pr. "DE, 
tion, and whether in his own right, or in the r aht of 
another; and if collated, or preſented by the crown, hen 
whether in their own right, or by lapſe. This hate been 


the practice, as far back as any eccleſiaſtical records re. 


man: and it is of great importance that ſuch entries be 


daily made and carefully preſerved ; both to the c-7l;, 
whoſe letters of inſtitution may be deftroyed or loſt; ard 


* 


te tue patron, whole title may ſuffer in time to come, by. 
th: went ef proper evidence upon whole preſentation it was 
that inſtitutjon was given. And it might tend perhaps 9 


the better obſervation hereof, if every clerk; efter having 


p.f:1 the examination of the ordinary, and thereupon 


Letters teſſimo- 
mia thercofe 


Stamp duty» 


obteined his flat, were ſent to the proper office of the te. 
gihher tor his Jeiters of inſtitution, Grbſ 813. 


And id Coke fas; F and 


inſt tytions, are the life of advowſons: and therefore if 
patrons ſulect that thr regiſter of the bi ſhop will be ter 


ligent in Kue bing © them, be may have a certiorari tothe 


14 


12, The cob being infrituted, the inſtitution is gocd, 


without any after act; vet the ordinary is wont to make 


letters ret: monial tnertof. Hai, c. 15. 


14. By the ſeveral amp acts; for every inſtitution that 


{i ll pas the ſeal of any archb' lh p or biſhop, chancellor, 


or other ordinary, or beat, eccleſiaſtical court whaſoc ver, 


ſhail be paid a treble five ſhillings ſtamp duty. | 
And for every C: ation to a living or; 10 J. a year er 


npwards in the king's books, ſhall be paid a double w_ 


ſulings ſtamp duty. And the reaſon of this difference. 


becaule collation ſtandeth alſo in the place of a piefſrnta- 


tion, for which (in cafe of a living of 101, a year or more 


in the king's bouks) a like double forty ſhillings ltamp 
duty 1s required to be paid. 


1 2 f Fs — 
— - : - . — — —k— * 


—— 


fal In the book irſolf the words are, Preſent aamiſions and 


inſtitutions Sc. and ſo it is quoted by every one: but the tenie 


ſeemeth to 11 5 (wichaus overhrainipg the rules of criticiſi) 
that we ſhould ſuppoſe the word Preſent with a daſh to have b «1 
writ ond in the original manuicript for Preſentai. 645, an 3 


mifaken by the printer. Of which kind of errors there art di- 


vers other in that 8 s works, eſpecially in thote Wich Were 


If 


publiſhed after his death. 


biſhop, to certity the mM into. tne Chancery. 2 Tul. 35, 


{9 
(00 

l 
WA, 
dir 


| 7 4 Mu 


A; 
L3enckee, 
If the collation is to a Ds, under 101, a year in the 


king's books, it ſeemeth that the ſame {hail be on a tieble 
1 ſhillings ſtamp. 


15. It is not matsrial what ſeal the ordinary. doth make Seal. 


ule of in that caſe. Matſ. c. 15. 

Thus in the caſe of Cort and the bi ſhop of Sr. David's, 
H. 9 Gar the chancellor of St. Davic's had made ufe of 
12 biſhop of London's ſeal ; and it was adjudged to be 
well enough, becauſe it is the act of the court which 


makes the inſtitution, and the inkrument is only a teſti- 
wontal of that act; and the ſeal uſe (whatever it be) 


by be taken to be the ical of the perſon inſtitut ing for 
time, Cro. Car. 341. 


16. Laſt of all, the ordinary e executeth, and Jelirereld Mapdate to in- 


5 the party jnftitured; a Written mandate to the archdea— 
con, oc other proper perſon to induct him. Poon. 7 4. 
17. BY the 31 El. C. 6.1 any perſon ſnail for any re- 
ward or other profit, or any prom:ſe ir other ge, ance tert ,. 
direftly or indirettly, (other than for uſual and li ul fers, P, 
(init, inſlitute, Aal, induc, invel!, or place any per ſn in 


it any benefice wit” cure of ſouls, dignity, prevend, or other 


long eccleraſtical; be ſha Uforfert the : able value of on, year's 
10 f ee en 88 anne ſhail ve V914 as if fuc Perſe were 
naturally de. 1, ©. 

By a N of archbiſhop . V prevate 
jel! extort any thing, er ſuffer any thing to be extorted by bis 


i rats or archdeacons, for inflitution, or putting into poijei/tons : 


o fir any Writing concerning the fame to be made. Lind. 137. 


A ba conſtitution of archbiſhop Stratford: 7 d 


* in, that for the writing letters of infliiution or ooliation, 
1m efhailbe taken than 12 d; but the ardi ua ies ſhall allow 
ſpends ts their officers, wherewih they jhall be contented. 
fd for the ſeat! TH of ſuch letters, or ta the ma”ſ[hals of the 
l houſe, or port ers, nothing ſhall be paid. And if any 


7.5 jun 2 ai! take any thing contrary {2 the premuyes, he ſhall 


vhs double within a month © atherwije, if he ts a clerk bene- 


, be ſhall ve ſuſpeuded from his office and ben»fic2 ; 1 he is 


ku enficed, or a lav pir/on he ſhall be int terdicted from the 


ntrance of the church until he foal make Jae as for e- 


fart, 16d; 924; 
ut pe , the ecceſiaſt cal fees at this day are re- 
lat d dy the practice and cuſtom of every diocele, ac- 


chu to a table confirmed by archbilhop W hits gift, and 
6's \ir-ted by the 135ih canon. 


55 The clerk by inſtitution or collation hath the cure Effect of inſtĩtu · 
buls committed to him, and is anſwerable for any 8 


er in this point. . 74. 


And 
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And as to the temporalties ; whereas preſentation doch 
give to the clerk a right ad rem, ſo inſtitution or collation 
do give him a right in re: and therefore in virtue of col. 
lation as well as of inſtitution, the clerk may enter into 
the glebe, and take the tithes; though for want of iy. 
duction, he cannot yet grant or ſue for them. Gf, $19, 

But herein collation and inſtitution differ; that by in- 
ſtitution, the church is full, and plenarty by ſix months 
is pleadable againſt all perſons but the king, and zg:inf 
the king alſo when he claimeth in the right of a common 

_ perſon : but by collation the church is not full, nor is 
plenarty by collation pleadable, but the right patron may 
bring his writ and remove the collatee at any time; un. 
leſs he be ſuch patron who hath alſo right to collate, for 
againſt him plenarty by collation is pleadable. And the 
reaſon why collation doth not make a plenarty is, becauſe 
then the biihop would be judge in his own cauſe, to the 
great prejudice of patrons ; and therefore the biſhop's col- 
lation in this reſpec, is interpreted no more than a tem- 
porary proviſion for celebration of divine ſervice, until the 


patron do preſent. Gil. 813. Watſ. c. 12. 


Trial of inflitu= 19. Luſtitution is properly cognizable in the eccleſiaſ- 


uon. tical court ; but if after induction a man is ſued there, 
| ſuppoting his inſtitution was void, that (ll be tried in 


the temporal court, becauſe by the induction the perſon. 
hath a freehald in the benefice, which muſt be tried 4t 


common law. 2 R:l!”s Abr. 294. 

'Super-inflituton .. 20. A church being full by inſtitution, if a ſecond in- 
ſſtitution is granted tothe ſame church, this is a ſupei— 
ee „ which, two things have been 


O 
reſolved; 1. That the ſuper- inſti tution, as ſuch, is pro- 


peily table in the ſpiritual court, 2. That it is not 


triable there, in caſe induction hath been given upon the 
firſt inſtitution. 6.1. 813. 


The advantage of a F is, that it eiadles 


the party who obtains 1t, to ry his title by ejecment, 


without putting him about to his quare impedit: bẽüt 


many inconveniences lowing trom thence (as, the un— 


certainty to whom tithes ſhall be p.id, and the U ke), 0's 


method hath been juſtly diicouraged. Gb}. 813. 


Fir fruits tobe 21. By the 26 H. 8. c. 3. ſ. 2. Every Hark before any 
comj undes for g&tual or real poſſeſſion or meddling with the prefits ef hrs bee 


alter inttitution. fire, ſpall pay or compound for the firſt fruits ft the king's uſts 


at reaſrnabie days, and upon good Jureties. 


VI. us 


. — — — — 2 


- = 


Bentfice, 


VI. Indu gion. 


1. After inſtitution. given, the ordinary iſſues a man- Mandate of in- 
gate for induction, directed to the perſon who hath power dustion. 


toinduct. And this perſon of common right, is the arch- 
Jexcon, But by preſcription or compoſition, others as well 
15 archdeacons may make inductions; for by preſcription. 
be dean and chapter of Litchfield do make ae 
ind ſo do the deen aud chapter of St. Paul' 8. Vall. 
Us 

80 lf church i is exempt from 1 jutiſdie- 
don fas many churches are), then the mandate is to be 


| directed to the chancellor or commiliary; and if it be a 
| peculiar, then to the dean or judge within ſuch peculiar, 


and when an archbiſhop collates by lapſe, or when a ſce 
is vacant, the mandate goes, not to the officer of the 
chbilhop; but of the biſhop, G: bf. 81s. 

If a biſhop dies, or is removed, after inſtitution. given, 
and _whiltt a mandate of induction is either not ifſucd, or 
not executed; the clerk may repair to the arc! t biſhop for 


2 mandate of induction. This is, becauſe the authority 


of the biſhop is determined, and that authority devolved 
to the archbiſhop, as guardian of the ſpiritualties ſede 
vzcante. And the fame rule takes place, if the biſhop 
is viſited, and his juriſdiction ſuſpended, aſter inſtitution 


and before induction. And though ſuch mandate is not 


executed before a new biſhop is c. afirmed (who then hath 


authority to grant it), but is ex<cuted after; it ſhall not 


be void (becauſe it is the act of on: who hath l 
throvzhout his province), but only voidable at moſt; 
was determined in the exchequer chamber, M. 29 15 2. 
in the caſe of Robinſen and i} uley; a contrary judgment, 
which had been given in the court of king's bench (viz, 
tat it was void) being at the lame time reverſed, _ Giby, 
. 

It ſeemeth not ow from the words 8 the ſeveral ſtamp 


z, whether the ord: naty's mandate for induction ſhall be 


a treble 5s, or ona 55 ſtamp; the words are, Every 


licence that {hall paſs the ſeal of any biſhop, chancellor, 
ſhall be on a treble 5 s ſtamp : Every 


Or other or dinary— 


obigatory inflrument, procuration, or other notarial Utama 
on a 58 ſtamp. 5 


The archdeicon, or other perſon to whom the man- 


ae is directed, either maketh the induction in perſon, 
or 
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Manner of in. 
duction, 


ce and corporal poſſeſſion of this church of C. with zl 
e the rights, profits, and appurtenances thereto be. 


to the pariſhioners, Which being done, the cler rayman 


Who make reſiſlance. FE 57%. 75. 


4taft:tution, or induction, Grbſ, 81 


_ grantee ſhall be put in poſſeſion by the ſheriff of the 
county, and not Dy the ordinary of the Ahne Fai. 


Benelice. 


or directeth his precept unto others to do it. Gi 
815. 


2. Ard the induction is to be made according to the Bu 
tenor and language of the mandate; by veſting the jy. the l. 
cumbent with full poileſſion of all the profits belongins ries 4 


to the church. Accordingly the inductor uſually takes init 


the clerk by the hand. and lays it upon the key, or up 4 
the ring of the church door, or if the Key. cannot be had, dine 
and there is no ring on the Ag, or if the church be rui— and « 
nated, then on any part of the wall of the church gr frall 


Thank: yard, and ſaich to this effect: “ By virtue of 
e this mandate, I do induct you into the real, actual, 


„ longing.” After which, the inductor opens the dont, 
ang puts the perſon inducted into the church; who uy. 
ally tolls a bel}, to make his induction publick and Known 


who inducted indorſeth a certificate of his induction on 
the :rchdeacon's mandate, and they who were preſent do 
teſtify the fame uncer their hands. . 1 
c. 15. 

If the 8 dr, or perfon to be inducted, be kept out 
of the churcn or -arfonage houſe by laymen, the wiit de 
vi laica removenda lies for the elerk, which is directed out 
of chancery, to the ſheriff of the county, to remove the 
force, and (if need be) to arreſt and impriſon the perloss 


If any other clergyman, preſented by the ſame patron 
with the perſon to be inducted, doth keep poſteſſion; hen 
a ſpoltation is grantab le out of the fpiritual court; woe! 


by the profits {hal} be {cqueſired, til] the right be 4 =: 
mined. Fehn. is. 1 
But donatives ate given and fully poſt fied, by the ſingle n 


donation of the patron in writing; without preſcutatien, 
So if the king doth grant one of his free ch: pele, the 


EC, 15. 


And in ſome p! aces, a prebendary ſhall have poſlefiin 
withaut induction; 2s at Weltminſter, where the King 


makes collation by his letters patents, aud thereupon 


the party enters upon the prebend without other induce 
tion, and it is goed, And in ſome Places the bilbop 


bed, that for the writing letters of inflitution or collation, 
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Benefice. 157 
nakes the induction, in ſome places others make it; and 
the uſage generally ſhall hold place. Watſ. c. 15. 
But the poſſeſſion of fine-cures, muſt be obtained by 
the lame methods, dy which the poſſeſſion of other recto- 
ries and vicarages is obtained; namely, by preſentation, 
iattitution, and induction. G: 'b/. 818. 
. By a conſtitution of archbiſhop Stratford, it is or- — for induc- 

10. 
and commiſſions to induct, or certificates of induzion, no more 
Gall be taken than 12d. Lind. 222. 

Which ſum was conſiderabl: e in thoſe days, being near- 
ly equal to 20S. now. 

But (as was ſaid before of WT itut! an) theſe fees are ge- 
nrally regulated, according to the EURO of the reſpec- 
tive places. 

hut as to the expe nces of the indu&i on it ſelf, it is 
directed more at large by a conſtitution of the ſame arch- 
bilhop as followeth : ie do decree, that they who are bound 
ly the mandate of their ſuperior to induct werks admitted to ec- 
:(a/tical beneſices ſpall be content with moderate expences for | 
10 induction t be made; that is to ſay, if the archdeacon in- 
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67, he ſhall be ſatisfizd with 40 4; if his official, he ſhall be | 4 
ontuted with 2.5 ; for all and every the expences of themſelves = 
39 


ou their ſervants. for their diet: reſerving nevertheleſ; to the 
terſm indufted his option, whether he will pay this procura= 
tin ts the inductor and his attendants in ſuch ſum of money, 
or in other nec ſſaries. And if more than this ſball be taken by 
toe mnduetor's by reaſon of the premiſſes, or if they foal! take any 
gere for maning the induction by themſelves in their own per- 
eam or if they [hall delay by artificial pretences to make and de 
liver to the clerks inducted letters certificatory of their induction; 
55 who ſhall be unduly culpable in this behalf, ſhall be ſuſpens 

. 1 fron ther ce ai entrance into the church, until they ſh 1 
nk it reſittutten. Lindw. 140. 


Thu they who are bound] By this it appears, that it 4 
bot in the archdeacon's power to induct or not induct, 
ter he hath received the mandate from his ſuperior , be- 
tzuſe he is bound to obey his mandates,” and fo tais im- 
porteth a. neceſſity. Lindi. 140. 9885 


By the mandate] For nei; her the archdeacon nor any 
Other ought to induct any perſon into a church, wi: haut 
1 mandate from the perſon inſtituting, Lindw. 140. 


Of their ſuperiar] As, of the archbiſhop, or any other, 
lo u whom by right or cutom inſticution delengelk: Lind. 
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ä Benefics. 


For ſuch induktion ts be made] That is, for the expency 


concerning the induction. Lind. 140. 


Hibe archdeacon induft] For it is his office (ſaith Lind. 


wood) to induct perſons admitted to ecclehattica] be ne- 


fices into corporal poſſeſſion of the ſaid benefices. Ling, 


He fhall be ſatisfied with 40 d.] Which ſum in thoſe datt 


Was lufficient (Lind wood ſays) for four perſons and 35 
many horſes, together with one ſumpter horſe, Lind. 140, 
Tf bis official] So that it is not required in the induction, 
that the archdeacon perform this act in his own perſon, 
but he may execute it by another. Lind. 140. 


1 He ſhall be contented with 2 5.] Namely, for two or thie 
horſes at the molt. Lind. 140. j 


5 For their diet] To wit, viguals for themſelves, and 
provender for their horſes, for one day and night. Lind, 
Refſerving nevertheleſs to the perſon inducted his option] 


Which ar this day (Dr. Gibſon faith) the perſon induct- 
| ed hath loſt by cuſtom. | Gb/. 814. | 5 1 


Mitter he will pay this procuratian in ſuch ſum of mung 


Namely, of 40 d. when he is inducted by the archdez- 


con, or 25. when he is inducted by his official, Bu: 
what if he be inducted (faith Lindwood) by any other 
than by the archdeacon or his official, but by the arch- 
deacon's mandate; whether then may the archdeacon take 
any thing for ſuch induction? I think not (he ſays); 


but ſuch induRor ſhall have ſrom the induRed his neceſ- | 


ſary expences ſuitable to his degree, under the like mode— 


ration as is appointed for the archdeacon or his official.“ 
Likd. 140. „„ ” . 
1f mere than this foall be taten by the inductors by reſin if | 


the premiſſcs] But whether may the archdeacons, belices 
the expences for their diet (as the conſtitution exprefleth 


it) take any thing of the pcrion indutted in the name 


of fees to be paid to himſelf and his officers: (as perhaps 


Where it bath been the cuflom to pay ſomething certain 


upon ſuch account) without incurring the penalty of 


this conſt:tution ? It ſeemeth (faith Lindwood) that the) 
may, to wit, for their perſonal labour, and other necel- 


ſary expences, excluſise of their diet as aſoreſaid; thit 
| 5 


nd 


 Benefice, 
'; to ſay, without incurring the penalty hereby inflicted : 
for the conſtitution doth not prohibit them expreſly, and 
penal Jaws are to be taken ſtrictly. But they may be other- 
wiſe puniſhed as ſimoniſts. Lind. 141. 


Letters certificatory } Whereby according to their man- 
gate the inductors do certify whether they bave actually 
jnducted the clerk inſtituted or not: and theſe letters cer- 
tficatory in common Pee are — letters of induction. 
Lind. 140. 


They who ſhall be 2 hash That is without rea- 
ſonable cauſe, or juſt impediment. Lind; 141. 
After inſtitution, the clerk is not compleat incum- F7:Q of induc- 
eat till after induction; or, as the canon law calls it, den. 
corporal poſſeſſion. For by this it is, that he bee 


keiſed of the temporalties of the church, ſo as to have 


power to grant them, or ſue for them; by this, he is un- 
exceptionably intitled to plead (as occaſion ſhall require). 
that he is parſon imparſonee; and by this allo the church 
s full, not only againſt a common perſon (for ſo it is by 
«firution) but alſo againſt the king ; and by conſequence, 
it is compleatly full, and the clerk i is compleat incumbent 
or poſſeſſor. On which account it is compared, in the 
books of common law, to livery and ſeiſin; by Which 
polletion is given to temporal eſtates, And what induc- 
ion worketh in parochial cures, is effected by inſtalment 
into dignities, prebends, and the like, in cathedral and 
collegiate churches. Gibſ. B14. EOS 


5. Induction is an act of a temporal nature. 80 the | 1 


books of common law every where declare (notwithſtand- temporal cg i 


ing it is an act of ſpiritual perſons about a ſpiritual mat" cance. 
ter); becauſe it inſtates the incumbent in full poſſeſſion 

t the temporalties, as theſe are oppoſed to the ſpiricual 

Cee or function. Upon which account, it is cogniſable 
caly in the temporal couris, 614¼. 815. 

And upon the like nd it is held, that the archdea- 

om, if he refuſe or delay to induct, is not only puniſh- 
ale by ſpiritual cenſu-es, but is alſo liable to an action 
on the caſe | in the temporal court. II. 

In the archbiſhop's regiſtry, mention is made of appeals 
to the archbiſhop, where the perſon who had been inſti- 
tuted was denied induction, or the mandate of induction; 
and liberty given, in other inſtances, to perſons who pre- 
tended an intereſt, to ſhew cauſe why induction ought not 
lv be granted, after inſtitution given, 14. 
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To read the 
common praver, te 
and des lare aſ- 
{at chereunto. 


To rend the 
tut nine ar- 
tiles, With de- 
SLa tation ot 21s 


common frayer, at the times thereby apprinted or to be afpaontet: 
and after ach reading thereof. foul openty and fubli, 15, Pe cr: 


In coſe 20s, ai „5% ether: © 1 A. B. do hae elm 


Cc 


7 tie gie by the ordina: y to the patron. l. 3. 


Ben cfice. 


VII. Reguijites ier irdu@icm. 
11 By the 13 & 14 e.. 0.4. Every perſon who fil 


prejerted ir collnted or 45 into 81 cecleſcaſiical birifie u. 
 promiatron, {pail in the church, chapel, 0r Place of publick Ir. 

Dip belonging to his ſaid benefice er premotion, within tug 
months nexc aſier that he fhall be in the attual PYeffirn of tt 
ald ecelefic cal beneflce or en 1 hon jome Lira 
open'y, public iy ond foiemnly, read tre Morning and everin 
prayers, appointed ie be nec d by and according 12 the lob of 


the eonorcontion there eib lea, dAcclare ris un ſcig nei aſint aui 
con ſent to "the uſe of ull things therein centainei aid preſcribed, 


„my unſeigned aſſent and conſent to all and every thing 
contained: and preſcribed in and by the book, intitule;, 
© The bock of common prayer and adminiſtration of the 
(0 
„church, according to the uſe of the church of Eng- 
land; together wi h the pfalter or pfelms of Dari, 
8. pots as they are to be fung or ſaid in churches; aid 
the ferm or manner of making, erdaining, and conte 
crating Of bil , IF, prie ſts, Bey deacons.“ 1 
And every ſuch perſon who Poll (with:ut fone law 2 im. 


ce 
cc 


ent 1 be AE dvd, and nf proved by the erainary of the Me 
neglecl or refnſe 19 wo the fame W: thin the time aforeſaid (or in 


ihe cafe of ſuc ine. ment, within one month after ſuch (mt te 
diment 1emeved), frail if jo facts be deprived of ai! his jaid te- 


22 efttcal bencficcs Ana ſ1 emotions ; 1d Hane thence rth it 


Vail be rawfu! Ver all patrons and dinirs of a and ſing u ar tt 
Tad eie ical benrfices u Promotions, . 77 r to thartt- 
pectlive r. gts arid titles, te fre Heut or coiiate 10 70 e ja init, 01 
100 the perfor Rr or be” fit ſo Pending or necletiing were H,. f. b. 
b By t the 13 Eiuz, C 12. Ey perſon ed 19 0") 
benefice with cure, ſpall publichily read the articles 6 £ rel.gim 
therein mentioned, agreed ur on in canton, in the your 1 562, 
8s the pariſh church of that be refice, Th declaration of hs un- 
feigned fert to live fame + and every per for admitted tee fo 
WH ctre, excoft thet iin two months oficr his inductien Ut 
do publickl 71640 the Vet 14 articles, in the fame church when ef be 


| | 7 
felt! AVE Cid) Og in Wo ime of CONNTIGN Pra TyEr ther 4, with th 


/ 


ration of his unfrigned aſſent thereunt? {ball be wpen ever, ach 


7615 42 ip lacto [nmedialely eee Irguvide i th 1 20 


{i'ie to ciner or preſent by lapſe, fall accrue upon ary i 


datian into facto, but after jix mots S aſter 1001 7 fue? de- 


Aanitri 


facraments, and other riphts and ceremonies of the | 


at Fe 
SON EMCR- 
timinted to any cencfice with cure) This is meant of ſach 
Yenchces as have parochial churches belonging to them ; 
--d extends not to dignitics or prebends in cathedral and 


| collegiate churches. And therefore where the caſe was 


cout reading the articles, and it was not alledged in the 
declaration that the benefice was à benefhce with cure, it 
was held to be ill. 1 And. 62. 


The arlicies of religion therein mentioned The words in the 
{\regoing part of the act are all the ariices of reirgion which 


enly. concern the conſeſſion of the true chriflian feith and the aoc- 


nine of the facraments, compriſed in a beck, intitled, Articles 
5 . ; 7 75 | . 3 ks ' 
whereupon it was agreed by the aurchoifhops and bijhops of 63:1 


| arevinces, aud the whole clergy in convocation in the year 1562 : 


2nd as there may be ſome doubt whether this clauſe in 
. 3. referring to the ſaid articles, means all the 39 articles 
ſo agreed upon in Convocation, or only thoſe of them 


which concern the confeſſion of the true faith and doc- 


trine of the ſ-craments, it hath been thought adviſeable to 
read the whole number, with declaration of aſſent to the 
lame, 55 : . OR Hor | 


Except that within two months after his inductian] Comput- 
ing twenty eight days to the month: For in the cafe of 


Bum and Spence, where the induction was Sep. 15, and 


the articles were read Nov. 15, this was adjudged infuffi- 
„„ 8 „ ton as 
But by the ſtatute of the 23 C. 2. c. 28. Whereas it hath 
happened, and may happen, thro' ſicknefs or other lawful 
impediment, that divers perſons have been and may be 
hindered from reading the taid articles and making the 
ſai declaration, within the two months; and yet ſuch 
perſon, after ſuck ſickneſs, or other lawful impediment 
removed, hath read or may read the ſaid articles, and hath 


made or ſhall make the ſaid declaration; and it is reaſon - 
able that ſuch perſons ſhould be deemed to have complied. 


with the true intent and meaning of the ſaid act: it is 
therefore enacted, that every perſon who hath read or ſhall 


read the (aid articles, and hath made or ſhall] make the 
laid declaration, at the ſame time that he did read or ſhall. 


read the morning and evening prayer and declare his un- 


feioned aſſent and conſent thereunto according to the ſta- 
tute of the 13 & 14 C. 2. c. 4. ſhall be and is hereby de- 


clared and adjudged to have complicd wi'h the true intent 
nd meaning of the ſaid act of the 13 Eliz. although the 
ame were not or may not be read within the {pace of two 


months after ſuch perſon's induction into any benefice 
7 | . 7 
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the pariſh. 1 Lev. 101. 


61% 117. 


caſe of Smyth and Clerꝶ, the jury found, that the incun- 


privation for not giving aſſent to the articles) did read the 


abſolute and without con dic: For (as lord Coke ſaith) 


the rec eived. interpretation of the ſtatute ; although the 


Yenefice. 


vith cure; and every fuch perſon ſhall be freed and di. 


charged from. any deprivation or other forfeiture by v. na nh 
of the ſaid act. 315 
In the ſame church wher 67 he all have cure] I In the afert. f 
ſaid caſe of Brown and Spence, where the keys of the chu . ] 
could not be had, and ſo divine ſervice was performed jn 160 
the church porch, and the articles read there; this w, the 
held to be a ſufficient reading, as Keble reports it: But mw 
by Levinz, what the court there held to be good was, tte | nil 
reading of them 1n the porch of a chapel of eaſe within ſul 


In the time of common prayer there] And therefore not to 
be put off till diviue ſcryice or common prayer is ended, 


WW ith. declaration of his unfeigned aſſent thertunts) In the 


bent (who was ſued in the ſpiritual court in order to de- 


articles, and then ſaid,. 1 give my conſent unto thera, 
„ fo far forth as they agree with the word of God:“ and 
it was adjudged, that this was not ſuch an unfeigned aſſent 
as the ſtatute intendeth ; but that the aflent ought to be 


„ Ge ee. - eo on ES 


the act was made for the avoiding diverſity of opinions; 
and by this addition the party might, by his own private 
opinion, teke foine of them to be againſt the word of Goc: 

and by this means diverſity of opinions ſhould not be 
avoided, and - act hereby made of none eflecl. Gi 


817. 4 Ini. 3 


Shall be upon every ſuch 2 But in a ſuit for tithes, 
or the like, though the pariſhioner may plead, tht th? 
parſon did not 1cid the thirty nine articles, yet the lv 
hg erg the afii:mative, and (in that caſe) the negative 


muſt be proved. Giof. 817. 

Ipſo facto immediately deprived] So as the church is pre- 
ſently void, without any declaratory ſentence ; for avoid- 
ance by t of parliament needeth not any ſentence decla- 


ratory, and if it did, the ſtatute ſhould be defrauded at the 
ordinary's pleaſure if he would not deprive, Aud this 15 


contrary ſeems to be ſuppoſed in the caſe of Bacon and 
59 biſhop of Carlisle (w hich was but ſix years after mak- 
ig of the act) as it is reported by Dyer; inaſmuch 33 
the notice given by the vithop 1 is there declared inſuffci- 
ent, 


ch 


belongeth to the patron to preſent. 
E. 2. &. 4. He Hall publickly and I Declaration of 


:onformity 1 


Tencfice, 


ent, for. this, among other reaſons, that he did not notify 
that he had deprived the clicik by duch lentence. Gi}. 


817. 4 14ſt. 324. 


But after fix months after notice of ſuch deprivation 9 given by 
the ordinary to the patron] In the aſoreſaid caſe of Baton and 
the biſhop of Carliſle, a queſtion aroſe concerning the 
m2nner of giving notice. The biſhop of Carliſle had £ 118 = 
nifed in an inſtrument under fea], that Bacon had rot 
ſubſcribed to the articles, according to the ſtatute ; which 
inſtrument, the jury found, was publickly read in the 
church by the curate of the place, and afterwards afſixed 
by the apparitor to the parſonage houſe, 
was declared inſufficient, not only becaute no mention 
was made therein either of the patron, or of the Cepriva- 
tion by declaratory ſentence; but chiefly becauſe the no— 

ice ought to have been given to the patron ieee. 
And accordingly, lord Coke lays Cown two qualifications 
of the notice mentioned in this _ 1. It ought to be 
given by a perſon certain, that is, the ordinary ; i Tor If 
any other, of his own head, dert notice to the patron, 
it is not material, 2. The notice ought to be certain and 


163 


- 


But this notice 


particular ; ; and therefore it is not ſufficient for the ordi- 


nary in ſuch caſe, to give notice that the preſentee had not 
read the articles and ſubſeribed, generally; but he ought 
particularly to inform the patron that he had not ſo done, 
for which default he is deprived, and that thereupon it 
Gibſ. 818. 6 Co. 29. 
3. By the 13 & 14 
efenly read the ordinary certificate of his having ſubſcribed the 
declaration of conformity to the liturgy of the church of England 


tun or acknowledgment, upon ſome Lord's day within three 
months next after ſuch ſubſcription, in his pariſh church where 
he 15 to efficiate, in the preſence of the congregation there aſſem- 
bled, in the time of divine ſervice ; upon pain that every = Ven 
failing therein (without ſome lawful umpeatment to be allowed 
and approved by the 01 dinary of the place, 23 G. 2. C. 28.) 
(ball loſe ſuch parſonage, vicarage, or benefice, curate's place, 
er lefturer”s place reſpectively; and ſhall be utterly diſabled, and 
ipſo facto deprived of the ſame 3 and the ſaid parſonage, vi- 
carage, or benefice, curate's place, or lecturer' Ss place foal be 


void, as if he was naturally dead. . 


A doubt hath been raiſed, whether the deſign of the act 
was, that the clerk ſhould only x read the biihop's certifi- 


Cate to ine congregation, in teſt; mon y ol his having ſub- 
M 2 {crived 


the eftabliſhct 


church, 


an it is now by law eſlabliſbed, together with the ſame e 6 
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To:keep a me- 


morandum of 


thc fame. 


Bend fice. 


ſcribed the declaration before him; or whether, akte: 


having read the certificate, be ſhould not alſo make the 


ſame declaration again in form, before the congregation; 


which point hath never been judicially determined: but 
the latter opinion is not only more ſafe, but heth al 


been thought more agreeable to the tenor of the aQ, than 


the bare reading of the certificate. G1. 817. 
4. If a parſon or vicar claimeth tithes in right of tho 


church or benefice whereof he is incumbent; he is in 


Arictoneſs bound to prove his inſtitution, induction, and 


al] things elſe required by law. to qualify him to be in- 
cumbent of that church to which tne tithes belong. But 
it he hath been for ſeveral years in poſſeſſion, he is not or. 


dinarily put to prove theſe matters, unleſs the defendant 


in his defence fheweth ſome reafons why theſe things 


ought to be proved and made out. But the law doth net 


determine, how many years the plaintiff ought to be in 


the poſleſſion of his beneſice, to excuſe him from beine 
put to the proof of theſe things; but that ſtems to be le! 


to the dlicreticn of the judge who tries the cauſe: though 


it ſcemeth that a ſmall number of years, as three or ſour 
quiet poſſeſſion, may be ſufficient. Bohun of Tubes, 433 
And in the caſe of Hoodcoch and Smith, T. 1718; it was 


Ceclared by the whole court of exchequer, that although 


at law they hold a parſon or vicar to the proof of his ad- 


miſſion, inſtitution, and induction, and reading the at- 
ticles; yet they never do it in equity. Bunb. 25. 


In the caſe of Powel and Milbank, M. 13 G. 3. on 
an action for money had and received to the plaiutift's 
uſe, the defendant pleaded the general iſſue, and the caul? 


came on to be tried before De Grey chief juſtice, at the 
A verdict was given for the 


ſittings after Falter term. g 
plaintiff, on the following caſe, The plaintiff in 1770, 


was nominated and appointed to the donative of Cheſter le 
Street in the dioceſe of Durham, with cure of ſouls, Be 


was then in prieſt's orders, and had ſubſcribed the thirty 


nine articles, and the three articles in the 26th canon, at 


the time of his ordination: But did not prove at the trial 
of the cauſe {thouzh required ſo to do), that he ſubſcrid- 
cd the articles before the biſhop of Durham as ordinary of 
the dinceſe ; nor that he had publickly read the ſame in 


the eurch of Cheſter le Street aforeſaid, with declaration of 
bis afivnt tothe fame; nor that he had ſubſcribed the de- 
claration in the ſtatute of 13 & 14 C. 2. ſince his nomi- 
nation to the denative; nor that he had a licence from 
che biſhop to preach in the ſaid church of Cheſler le os 


T Che queſtion Was; Whether he was in a fituation to 
maintain this action? The cafe was argued in two leveral 
terms; after Which the lord chief juſtice delivered the opi— 
nion of himſelf, Gu, Blaci/lone, and Nares j UiUICES, — 
There have been two quelticns made upon this caſe: 


Ft, Whet ner an incumbent of a donative with cure 45 


cbli, Ye to conferm to the ſtatutes of Elizabeth and Charles 


tne fecond. 85 C Gly, Waether in this action, it Was 
neceſſary for him to give evidence that he had performed. 
the ſeveral requi fites contained in theſe ſtatutes. As our 
coinion is founded upon the le econd queltic n, it is not ne- 
cellaty, nor do we give any jud: Ciz] determination upon 
0 former. But we ſtrongly inciine to thin Ka chat Jo- 
rives, with cure of fouls, are within all the alfons, 
e as well as political, upon which thoſe acts are 
funded. As to the ſecond queſtion, Ve are all of opt- 
nion, that in the preſent cafe, as no evidence was given 
by the defendant to raiſe a doubt, whether the plaint tr 
had ſubſcribed z it was not uicumbent cn him to give 
evidence of his having actually done fo. The preſump- 
tion always is, that every man conforms, to the law; and 
that pre ſun ption ſhall ſtand, till ſomsthing beats 15 
babe it. Nor is the leſencant hereby put upon. proving 


S.-. 


direct negative, It is a negative qual.:tied with circum— 
flances. Some of theſe ceremonies are to be performed, 


puolickly, within a limited time; rcgifters are Kept of 
bers. And if evidence had 5288 gwen, thit a perſon 


had regularly attended the church, and heard nothing of 
tas matter; or if a ſearch had been made in the biſhop's 


NN and nothing had been found therein, this would 


have deſtroyed the preſumption, and put the plaintiff on 
prot of his having pertormed thoſe requiſites., And he 
mentioned Dr, Shirord's caſe, before Mr. juitice 1/7/not 
« Sarum aſſizes, avout ten years before; where a pie— 
dendary brought an ejectment for a houſe belonging to his 


prebend, and was required to ſhew that he had performed 


ine requiſites neceſſary by law to make him prebendary; 


tte judge held, that it ought to be preſumed he had per- 


fermed them, till ſomething pp en to the Contrary 


bit, Rep. 851. 


la order that the clerk may be prepared to make proof 


0; theſe matters, when called Upon, it may be convenient. 


ak he have mT intelligent Pert ons, hom he may truſt, 
Pat when he is inducted 3 ANG it it may be) te lame 
7 ns preſent at ſucn pats * r Fe fail STE: the 


Vier mattes required by thy law % de pricormed in his 
ti 3 path 
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Benckce. 
pariſh church; and to the end that they may be able t 
teſtify, that all things are done as they ought to be, the 
clergyman may deſire them to read with him, or to 6). 
ſerve as he reads the morning and evening prayer, and 


allo the thirty- nine articles; and he ought allo to give 


them a copy of his ceffificate under the hand and ſea) of 
the biinop, and of the d clarations which he is to read; 
for otherwiſe, if their teſtimony be wanted, it will be hard - 
for them to depoſe, that he read a true copy thereof, and 
that all things were done according to law. And iti; 

alſo advit ſeable, that he make a writing to be ſubſcribed 


| by his witneilcs, after this or the like form: 


e whoſe names are underwritten, do hereby c- wif ond 


declare, that A. B. rector of C. within the atoceſe of D. in 


th: crunty of E. was in the preſence of us inducted into 05 church 


4 7 


in this preſent year, by virtue of cer tain letters of in- 


' duftiom made under the hand and ſeal if I. K. archdeacen of L. 


within the 25 ceſe afureſaid for that purpoſe directed To all 


and erat; & e. And alſo that the aforeſaid A. B en the 

any Lf. ron 1 1b year aforeſaid, being the Lird's 

771 did reud in his pa” 0 church aforeſaid, ovenly, pullicth, 
142 4 ſol? 'mily, the 11191 11119 and evening ppt appornted 45 l 


bs by wid according to the bark intitled, Tae book of 
. 


common prayer ar adminiſtration of the ſacraments, 
and other riies 1 cetemonies of the church, accord- 
ing to che uſage of the church of England, together 
with the pfalter or palms of David, pointed as they are 
to be fung or ſaid in churches, 1 the form or man- 
2 MT n akin, ordaining, and conf-crating of biſhops, 
prieſts 5 and de: Cons, "of the time the 'reby appointed; ad 


4e 


after ſuch readins Her cof, did openly and 521 chly before the 


cingregatton there all mbled, declare His unfeignel aſjent and 
conſent to the uſe of ail things 7 contained and preſcribed, 
in theſe words ſollowins, . . B, do here declare My 


» unkeigued aſfent and onen to all and every thing 


contained and preſcribed in and. by the book ip! ted, 
be book of common prayer and ad miniſtration of the 

„ ſacraments, and other rites and ceremonies of the 
£5 church, according to the uſe of the church of England; 
together with the plalter or plalms of David, pointed as 
they ate to be ſung or ſaid in churches; and the form 
or manner of making, ordaining, and conſecrating ot 


«6 biſhops, prielts, and den aco3s;” Alſo that he 9 
L and openiy on the day and in the year aforeſaid [if it! 


done on the ſame day; but if it is done on any other oth 
then 
3 | 


1 


WBenefice. 


then the ſame muſt be ſet forth accordingly, or it may be 


| certifi-d ſeparately in a ſeparate certificate] / in the pariſh 
| church aforeſatd, in the pr eſonce of the congregarion there aſſem= 


id; in the time , divine ſervice, read a certificate under ihe 
and and ſeal of the right reverend father m GodR. lord biſhop 
„C. ſor as the caſe ſhall be] in theſe words following 
[inſerting the very words of the certificate] and immedi- 
ately 55 5 the reading theresf,, at the ſume time, and in the 


| fame place, the congregation aforcſai being then and there 


preſent, did read the declaration ar acknowledgment contained 
in the ſaid certificate, to wit, | A. B. do declare, that [ 
will conform to the liturgy of the church of England, 
« as it is now by law eſtabliſhed. And lifth, hat be 
4d en the day and in the year aforeſaid, read the articles of 
religion, commonly called the thirty nine articles, agreed upin 
in convocation in the year of our Lord one thouſand five hundred 
Jixty and bbs, in the pariſh church afarejaid, in the time of 
common prayer there, and did declare his unfeigned aſſent 
threunto. And theſe things we promiſe to teſiify upon onr 
raths, if et any time we ſhall he lawfully thereunts ven 
In witneſs whey %, we have hereunto fet 01 our hanas, this — 
way of — in the year of cur Lord 
5 Finally, he ſhall within fix 0 after his ad- To take alſo the 
mi mon, take the oaths of allegiance, ſupremacy, and oaths at the fe- 
2bjuration, in one of the courts at Weſtminſter, or at 18 8 

tne general quarter ſeſſions of the peace; on pain of be- 

ing incapacitated to hold the benefice, and of being dif- 

abled to ſue in any action, or to be guardian, or execu- 

tor, or adminiſtrator, or capable of any legacy or deed of 

gift, or to bear any office, or to vote at any election for 

members of parliament, and of foriciting $901, 1 G. 


. 9 G. 2. c. 26. 


Benetit ok clergy. 


E cl of clergy took its root from 2 con- Benefit of clergy 
ſtitution of the pope, that no man ſhould accuſe b the common 
the eſt of holy church before a ſecular judge; which, "a 
being contrary to the crown and dignity of the king and 
th: common law, bound not here, till it was confirmed 
by parliament, 2 It. 636. 
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[ball be delive red without due purgation. 2 Ed. 1. &. 


ls Bentüt 07 cler 


2. ay which, it is ed a as e * Wh 

a cl:rk is taken for guilty of felony, and is demanded by 1 
ordinary, he ſhall be PE Sp to him according to the priviien 
of holy church. Au they which be indiiled of, ſuc) Fences is 


ſoiemn 1700 4 of lawful men in the king's court, in no mating 


y 


I/Vhen a clerk] For the ſcar rcity of clergy in the realm 
of England, to be diſpoſed of in religious houſes, or fo; 
prieſts, ene and clerks of oarifhes; there was a pte. 
rogative es ed tothe clergy, that if any manu that could 
read as. a clerk were to be condemned to death, the biſhop 
of the dioceſe might, if he would, claim him as a clerk. 


and h- was to fee him tried in the face of the court, whe. 


ther he could read or not: the book was prepared and 


brought by the biſhop, and the judge was to turn to ſome 
pi ace as he ſhould chuſe, and if the priſoner could read, 


then the bi thop was to hive him delivered over unto him, 


; diſpoſe of in ſome places of the clergy, as he ſhould 
th think meet: but if either the biſhop would not demand 
him, or the prifoner could not read, then was he to be 
put to death, Bacon's Uſe of the law, 122. 


A cler b.] And by a favourable interpretation of the ſta- 


tu:es relating to the clergy, not only thoſe actually ad. 
mitted into "ſome inſer:!or ider of the clergy, but alfo 


thoſe who were never qualified to be admitted into orders, 
have been taken to have a right to this privilege as much 


as perſons in holy orders, whether they were perſons law - 


fury born or battard; aliens or denizens, | in the commu— 
nion of the church or exc mmunicate, within the com- 
mon benefit of the law or outlaws; ſo that they were not 
heieticks convict, nor j=-ws, e e nor pagans, 
nor under perpetuz] diſability of going into orders adinit- 
ting of no diſpenſation, as blind and maimed perſons tor-. 
merly were, and women {till are; nor liable to the ob- 
j-Ction of bicamy (which by a conſticution of the counci! 
of Lyons received in this kingdom} was a bar to the de- 
wand of the priviiege of the clergy. 2 Haw ins 5 pleas of 


| as * the 3 777, c. q. where a man being con nt i Jed of 
any felony for wh 5h he muy demand the venefic of his 
clergy, if a woman be convicted for a like ofrence, upo 


= 


ber prayer to have the benefie: of this ſtatute, judgnien ent 


of death ſhall ns ;t be given agalnſt Her, hut the ſb J 


{uti er the {anc punto nent as 4 Gian ſhould fuller,” (hat 
has the benefit of pl Ci "&' Gs NA 3 Js 


J 


Was cegraded, 


Wenetit of Cirgy 


Js taten for guilty of felony] This Nane and the cuſtom 


ot the realm, reſtrained the benent of clergy only to fe- 
bay; ſo as they were to anſwer to high treafon, and all 


vifences under felony. 2 1ſt. 639. 


And is demanded by the ordinar;] Yet a man might wave 
he privilege of his clergy if be would, and put himſelf 


von his country. 2 Int. 638. 


Ly ſolemn irgueſt of lawful men] Before this ſtatute, if 
clerk bad been arteſſed for the death of a man, or any 


other felony, and the ordinary did demand him before the 


ſ:cuiar judge, he was delivered without any inquiſition to 
be made of the crime; but after this ſtatute, to the end 
thzt the ordinary might have more care of purgstion to be 


duly done according to the provifion of this a&t, When 


zay clerk was indicted of any felony, and refuted to an- 
ſwer to the felony, but claimed the privilege ot the cler- 
er, and was demanded by his ordinary, yet he was not 
delivered to the ordinary before he had been firſt indicted 
and arraigned, and his offence had been inquired of and 


found by an inquelt of office: which was done, both to 


the end that if the priſoner were found guilty, he might 


abſolutely forfeit his goods (which anciently were ſaved 


by a purgation), and alſo that the court might be appri- 


ſed, whether it were proper from the circumſtances of the 


caſe, diſcloſed upon tuch an enquiry, to deliver the clerk. 
to the ordinary generally, in which caſe he was allowed 
to make his purgation ; or ſpecially, without purgation to 


le made, But this practice being found inconvenient to 


priſoners, becauſe they loſt their goods, if found guilty 


by ſuch inquiry, and yet could take no challenge to any 
ol the jury, it being but an inqueſt of office, it hath been 
the general practice ever ſince the reign of Hen. 6. to 
oblige thoſe who demand the benefit of clergy, to plead 
and put themſelves upon their trial, under pain of being 
dealt with as thoſe that ſtand mute, whereby they forfeit 


their goods without any inquiry concerning their crime. 


2 Infl. 154. 2 Haw. 358. 


In 19 manner fhall be delivered without” due e turgation] 
hen a peiſon was delivered to the ordinary, he was to 


Itemain in the ordinary” s priſon : if committed generally, 
then he mi 


before the ordinary by a jury of twelve clerks, wherein if 
he was acquit, he was diſcharged, if found guilty, he 


And when he bad made his purgstion, he had always 
reſtitutien 


16 


ight make his purgation; which was a trial 


and delivered over to the ſecular power. 
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170 Beneitt ot clergy. 
reſtitution of his lands ſeized, unleſs he were attairt 
And as touching his goods, the difference was thus, 1; 
beiore conviction, upon his arraignment, the priſfy;,; 
had his clergy (as was uſed commonly before the time ;; 
Hen. 6.) then if he made his purgation, he had reſtitu. 
tion of his goods, unleſs he had fled : But if he had plead. 
ed to inqueſt, and were convict, then the goods were 
forfeited by the conviction, and he ſhould not have reſt. 
tution upon his purgation. 2 Hates Hit. Pl. Cr. 11, 
2 1. 638. 23 H. 8. e. 1. J. 5, 6. 3 
hut if the clerk were delivered to the ordinary with: 
purgation to be made, there he continued priſoner during 
His life, unleſs pardoned by the king; and the king had 
not only his goods as abſolutely forfeited, but allo the 
profits of his lands during his life. 2 H. H. 384. 
Without due purgation] Lord Coke ſays, before this ſta. 
tute, purgations were unduly made, more for favour, than 
for furtherance of juſtice; whereby malefactors were en- 
couraged to offend : And the evi] was not remedied by 
this act, but the abuſes in making purgation ſtill conti- 
nued, and in the end became ſo intolerable, that queen 
Elizabeth by conſent of parliament took it quite away, 
2 Ia. 168. „ . 1 


Ife far, and in 3. Again; the benefit of cleroy is further confirmed, 
| what reſpects, by the ſtatute of the 25 Ed. 3. ft. 3. „. A. by which it is 


clergy is allowed 6naGted, that all manner of clerks, which ſhall be cnpicted 
by the ſtatute | 


lav. before the ſecular judges, for any treaſons or felomes, touching 

| other per ſons than the king himſelf, fhail freely have and ei 
the privileges of holy church, 5 

In all caſes of high treaſon, clergy was never allowed in 

this kingdom, 2 H. H. 3100. „ 

But by the common lau, in all caſes of felony or pet 

treaſon clergy was allowable, excepting two, viz. I. In. 

ſidiatores viarum et depopulatores agrorum. 2. Witful. 

burning of houſes. And the cauſe why theſe were ex- 

cepted was, becauſe by interpretation of law they ale 

hoſtile acts. And therefore ſometimes theſe words, inf! 

Giatores viarum et depopulatores agrorum, were put in 

the indictments of clerks, on purpoſe to ouſt them of the 

benefit of clergy; which cauſed the act of the 4 H. 4. 

c. 2. to be made, to put theſe clauſes out of indictments, 

and to allow clergy it they were in them, 2 H. II. 325 


i 5 
And by this ſtatute clergy is allowed in all treaſons or 
felonies (except treaſons againſt the king); ſo that after 


this ſtatute there was clergy in all other felonies. Hal. 


Pl. 230. n 


| ny other caſes, it is taken away by ſome ſubſequent act 


335. 


Benefit of clergy. 


Conſequently, waereſoever clergy is not allowable in 


Confeguently, where a ſtatute makes a, new felony, 


| clergy is incident thereunto, unleſs it be ſpeciaily taken 
| way by ſuch ſtatute ; but where it makes a new treaſon, 
| there. is ne cleigß;; 2 H. H. % 88 


Andifit doth make a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes; regularly in 


other caſes clergy is allowable : as if it take away clergy 
ia caſe the party be convicted by verdict, yet he ſhall 
have his clergy if he ſtand mute. 2 H. H. 335. 


But if it enacts generally, that it ſhall be felony with- 
out benefit of clergy; or that he fhall ſuffer as in caſe of 


 felouy without benefit of clergy z this excludes it in all 
| circumſtances, and to all intents. 2 H. H. 335. 


And where a ſtatute ouſteth clergy in caſe of felony, it 
js only ſo far ouſted, and only in fuch caſes, and to ſuch 
perſons, as are expteſsly compriſed within ſuch ſtatutes ; 
for in favour of life, and of the privilege of the clergy, 


ſuch ſtatutgs are conſtrued literally and ſtrictly. 2 H. H. 


And therefore if clergy be ouſted as to the principal, it 
is not ouſted as to the acceſſary; if as to the acceſſary 
before, it is not extended to the acceflary after; if where 
the priſoner is convict by verdict, it holds not as to a 
conviction by confeſſion, nor as to an attainder by out- 
awry, nor to a ſtanding mute, 2 H. H. 335. i 
And in all thoſe caſes wherein it is taken away, the in- 
cictment of ſuch felony mult bring the caſe within the 
particular proviſion of thoſe ſtatutes, which in ſuch caſes 
take away clergy ; otherwiſe it is to be allowed, tho' upon 
the evidence it may fall out, that the truth of the fact ap- 
pears to be ſuch, as is within the ſpecial proviſion of thoſe 
ſtatutes that ſo take away clergy. 1 H. H. 517. _ == 
4. If the offence be within clergy, tho” in ſtrictneſs of Clergy may be 
law the priſoner ought to pray it, yet it is the duty of the 3 
judge to allow it, though not praved ; and that, as well Sing 
after judgment as before. 2 H. H. 321. | 


5. Every perſm not being within orders, which once hath Burning in the 


been admitted to the benefit of his clergy, eftſoons arraigned of 15 | 

any ſuch offence, fhall not be admitted to have the benefit of the 

Clergy, And every perſon ſo convicted for murder, to be marked 

with an M upon the braun of the teft thumb, and for any 

ether felony with a J, by the gaoler openly in court before the 

judge, before that ſuch perſon be delivered to the r 
5 n 
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Conviction for 
tlie ſecond of- 
teuce. 


the fame, wich if he Hall not ds, he ſhall loſe 


and ſurnames of the faid perſons, with the cauſes wherefore they 


other in the king's behalf, certify a tranſcript briefly and in few 


| 1 4 & bs 

Y3encfit of clerg 

4¹ F any perſon ot a fecond time of wg bis clergy leceij And 
he is within oraers, 2 not there ready his letters of order, me p. 
or a certificate of his ordinary witneſſing the "fame ; the Juſlics tries MN 
before whom Ts is erraigned ſhall give him a day 15 bing! in 


of clers 

12 
e the beneft ef 7. 
his clergy as be hall do that is Wi thcut orders. 4 H. ; 


| 57. 
C. 13. 
But the king may pardon the e in the hand, 
as well in an appeal, as pon an 100! ictment. 3 Ia. 


74.10 ns 
2nd br 


vered 


in pri 


114. Ls 
And a cleik in holy eos ſhall not t be burnt” in the Say 
hand. 2 uſl. 637, 2 H. H. 38 | en 
"Ni he niay have his clergy, in caſes within clergy, a ng FU 
ſecond time or oftener. 2 H. H. 389. 5 Ar 
G. No men ſhall de ouſted of his clergy a ſecond time " the 
by the bare mark in his hand, or by a parol averment, 2 
without the record teſtifying it, or 4 ä theteot 015 
according to the following ſtatütes. 2 H., H. 377%; d. 


By the 24 & 35 H. 8. c. 14. the clerk of the crown, cis hole 
of the peacr, and clerks of afſize for the time being, whe ary ug 
attainder, outlawry, or conviftion of felon; ' Joall be had, ſhall H. | 
within j forty 400 if the term be then, if not, then within twenty 
days after the VEBLANING of the term next Jalliwing the faid fort 
PLE certi/y @ iranſerift brirfly and in a few words. contain- 
in, the tenor and tec "theraf, into the king's bench, there t1 
remain for ever of Ss” And tne clerk of the crown in the 
king's bench fall, at all ſuch tienes as the juſtices of gaol delivery 
er juſtices of the peace in every county do write unto him for the 
names of ſuch per ſons, certify to them without delay the name; 


were convid or attainted, But this not ts extend to require cer 
tiſicates out of Wales, nor the counties ee Lancaſter, 
or Durham. 

And by the 3 w. 8.9. . 7. Foraſmuch as men wh have 
ence had their clergy, and women who have once had the benefit 
of the flatute, may happen to be indicted for an offence commit- 
ed afterwards in ſome other county ; ; the Clerk of the crown, 
clerk of the peace, or cler of the Mues, 0e re ſuch per fon 
ſhall be con vici ed, Hall at the requeſt of the proſecutor or ary 


words, contai? ing the eject 414 tenor of the indictment and 


q 
conviction, of their having the benefit of the clergy or of the jia- 


U 
tute, and their add: trons, and the certainty of the felon ay and cn- 
Diction, to the uα¹ees and fel: ces in ſuch ol her Ar  gwhic? 
certificate being pros ducid in court, fail ve a ſufficient pref 7 "of 


their having Fed the bene ie ef the 277 y eri thr ſlulute. 
| und 


Cod: -- 


Benefit of clergy. 17 
Ard it ſeems that if the priſoner deny that he 1s the 
me perſon, iſſue muſt be joined upon it, and it muſt be 
men that he is the ſame perſon, before he can be ouſted 
of clergy. 255 H. ko 
. 7 By the 18 Eliz. e. 7. Perſons admitted to their clergy, Offender x do 
l nat be delivered 12 the ordinary, but after clergy allowed, x brag : 
nd burning in the hand, ſhall forthwith ve enlarged and de- loved. | 
ere et. of priſon ; or may by the judge be detained . 
in priſon, not exceeding one year. 
Aud by the 5 An. c. 6. offenders burnt in the band hall. 
e the diſcretion of the judge, be committed to the houſe of cor- 
reftion or publick wor kbauſe, not leſs than fix months ror exceed- 
ing twa years, to be hep? to hard labour. 

"And by the 4 G. c. 11. Perſons convicted of I with- 
in the benefit of clergy (except perſons convicted for buying or 
re: eving ſlolen goods) inſtead of being burnt inthe hand or 
whipt, may be tranſported for ſeven years. To” 

8. By the conviction, a perſon having had his clergy Forfeiturt on 
ſolſeiteth all his goods that he had at the time of the clergy alles 

enviction, notwithſtanding his burning in the mand. 2. 

H. H. 388. 

Yet by burning in the hand he is put into a capacity 
of purchaſing and retaining other goods. H. H. 389. 

And preſently upon his burning in the hand, he ought 
to be reſtored to the poſſeſſion of his lands, and from 
henceforth to enjoy the profits thereof. 2 H. H. 389. 

And altho' he be not burnt in the hand, but the kifg 
pardons it, he is thereby put in the ſame condition as 
if he were burnt j in the hand, and rendred a perſon now 
capable to purchaſe and retain goods. 2 H. H. 389. 

9. And conſequently, after clergy and burning in the Not to be pa- 
hand, he ſhall not be proceeded againſt by the eceleſt- aiſhed alſo in 
tical judge; ; for it amounts to a pardon by the king. oc Ang 
2 H. H. 389. 

And altho' a clergyman! in orders ſhall not be burnt in 
tie hand, yet after his diſcharge he ſhall have the ſame 
rivilege as if he had been burnt in the hand; and there- 
fore ſhall not be drawn in queſtion in the eccleſiaſtical 
court, to deprive him, or inflict ny eccleſiaſtical cenſure 
upon hin. - H. H. 389; -: 

10. And it ſeemeth, that it rallores the party to TOE Reſtored 5 
credit; and conſequently enables him to be a good wit- credits 3 
neſs. 2 Haw. 304. | 1 

And it is holden, that after a man is admitted to "Kia 5 
tlergy, it is $ actionable to call him felon ; becauſe his of- 
tence 
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17. 


423. 


whereupon certain prelates (when ſuch perſons have been di- 
tainted far felony) have prayed for to have them delivered at 


the ſame conſtitution ſhall be unde! ſtood i in this wiſe, that whe. 

ther they were bigami before the ſame conſtitution or after, thy 

| ſhall not be delivered to the prelaies, but juſtice ſhall be exicutl 
upon them, as upon other lay people. 

| Juſlices at our ſuit, or at the ſuit of the pariy, and the clerk 


_ thereupon to anſwer ; and if any man for us or for the ſame 


but it ſhall be ſent to the ſpiritual court, as hath been done in 


by the ordinar 55 the party in whom the bigamy i is alledged jpai 


Bigamp. 


fence being pardoned by the ſtatute, all the infamy: 


other conſequences of it are diſcharged. 2 Haw, 365 l 
Bible. Sce Church. 
Bier. Sce Church. 


Eigamp. 


B IGAMI are they who have e two wives or 


more e or one widow, 2 75%. 273. Gil, 
$E0- 1K EE 5. E men | twice married, called 


bigami, whom the biſhop of Rome by a conſtitution made at 
the council of Lions hath excluded from all clerks privileg, 


clerks, which were made bigami before the ſame conſlitutio ; 
it is agreed and declared before the tins and his council, that 


18 Ed. 3. ſt. 3. c. 2. If any clerk be arraigned 0 ore our 
holdeth him to his clergy, alledging that he ought not before them 
party will ſuggeſt, that he hath married two wives or out 
widow, that upon the ſame the juſtices ſhall not have the cogni— 
Zance or power to try the bigamy by inqueſt or in other maner 


times paſt in caſe of ba/'ardy. And till the certificate be mait 


abide in priſon if he be not mainþernaviee 


1 Ed. 6. c. 12. f. 16, Every perſon who by any /latute er 


law of this realm cught to have the benefit of clergy, /hall be al- 
lere the ſame alths' he hath been divers times married to ar) 
angle woman or ſingle women, or 10 any Widow or widotus, 


ts T4200 WIVES or more. 


Bilbops. 
OR biſhops leaſes, together with thoſe of other eccle- 


ſiaſtical corporations, Whether ſole or aggregate; lee 
title Lrales. I 07 
«VU 


— 
Wh 


Bichops. . 
J. Of archbiſhaps and biſhops in general, = 
Il. Form and mauncr of making and conſecraliug 
archbifhops and biſhops. - 
III. Concerning Teſicence at their cathedrals. 
V. Concerning their atlendance in parliament. SR 
v. Syiritualties of biſhopricks in the time of vac. 
vi. Temporalties of biſhopricks in the 11s of vaca- 
VII. Archhiſhops* juriſdiction over their provincial. 
o e . 
III. Of fuffragan biſhops. 
IX. Of coaojurors, | 


I. Of arctbiſbops and biſbops in general 
I. By the preface to the form and manner of making ol oh pri 
| o:daining and conſecrating of biſhops prieſts and deacons yifhops. 
confirmed by act of parliament, 3 & 4 Ed. b. c. 10. 5 
& 6-Ed: bi c. 1. 8 El. c. 1. 13 14C. 2. c. 4.) Every 
man which is to be ordained or conſecrated biſhop, ſhal! 
f d d ĩ ĩͤ 
2. Biſhop is from the ſaxon biſcop, and that from the Biſhop, whats 
ereck erioxoToc, an overſeer or ſuperintendant ; ſo called 
am that watchfulneſs, care, charge and faithfulneſs, 
nch by his place and dignity he hath and oweth to the 
church. Cod. 22 j ò Mo 
3. An archbiſhop is the chief biſhop of the province, Ar-bbiſbop, 
who next and immediately under the king, hath ſupreme 
power authority and juriſdiction in all cauſes and things 
eceleſiaſtical. God, 12. 3 | „„ 
| At firlt, the title of archbiſhop ſeemeth to have been only 
name of honour ; whence in ſome countries, eſpecially 
4 Italy, ſeveral are diſtinguiſhed with that title, who in- 
| bed take place of, but have no power or authority over, 


aher biliops. Bower's Hit. Pop. V. I. p. 110. 


j  MHetripolitan, was a title given to the biſhop of the chief 
a Wet , non „„ 

As was likewiſe that of primete; he being primus, or 
the hiſt of the province : for ſuch was the original figni— 
ication of that word in an eccleſiaſtical ſenſe ; but in pro- 
cels of time, the title of primate was re{trained to the 
biltops of ſome great cities. Id. 

5 A patriarch was the chief biſhop over ſevotal kinzdoms 
1 brovinces, as an archbiſhop is of ſeveral Civcel.s. 
Gel, 20. | | 
J7 4 ne 1 


170 


Conſtitution of 


the ſtate eclefi: 
aſtical. 


Biſhons, 


4. The ancient Britons are believed to have had at je." 
one archiepiſcopal ſee before the times of Auſtin the mort 
VIZ, at Caerleon, or (as ſome would have it) 2 at Lands} 
Johnſ. 35. God. 17. 

And upon the pope's granting unto Auſtin a Power tg 
erect a metropolitical fee at York (with ſubordination nc. 


vertheleſs to himſelf es primate), Dr. Warner Ubſcrveth, 


2 the reaſon of this brei ene With regard to York 


was, becauſe formerly under the Romans York had been 
an wehbilkaprick: as well as London and Caerleon. 1 


Warn, Hccl. Hiſt. 50. 


But at this day, the eccleſiaſtical {tate of Casi oy 


Wales i is divided only into two provinces or archbiſhop. 


ricks, to wit, Canterbury and York. Each archbiſhry 
hath within his province biſhops of ſeveral dioceſes, The 
archbiſhop of Canterbury bath under him within his pro- 
vince, of ancient foundations, Nocheſter, London, Min 


chefter, Norwich, Lincoln, Ely, Chichefter, Saliſbury, Exeter, 


| Bath and Mells, IVircafler, Coventry and Litchfield, Here. 


ford, Landoffe, St. David's, Banger, and St. Hlaph ; ; aid 


four founded by king Hen. 8. erected out of the ruins 6f 


diflol ved monaſteries, viz. Glouce/ler, Briſtol, Peterborough 


and Oxford, The 18 ſhop of York hath under him 


four, viz. the biſhop of the county palatine of Cheſter, 
newly erected by king Hen. 8. and annexed by him to the 
archbiſhoprick of Dori; the county palatine of Durhan ; 


Carliſle; and the iſle of Manu, annexed tq the province of 


York, by king Hin. 8. But a preater number this arch- 
bi inop anciently had, which time hath taken from him, 


1 Iiſt. 94. 


Lvery dioceſe is divided into . Wberecl 
there be ſixty; and every archdeacanry iS parted into 
deanries; and 7 again into pariſhes, towns, an 
Kante 1 II. q 


But this diving into pariſhes ſeth not to Las been 


made all at once, but by degrees, as churches from time 
to time were built and endowed by lords of manvrs and 


others, for the uſe of their tenants or other inhabitants 


within ſuch a diſtrict; and this ſcemeth to be the reaſon 


why there are ſome places at this day which are not in 


any pariſh, but are extraparochial. 


Every biſhop, many centuries after Chriif, was univer- 


ſal incumbent of his diocsſe, received all the profits, which 


were but offerings of devotion: out of which he pail 
the ſalaris s of fur as officiated under him, as deaco:! 
and curatcs in places appol. ated, Cod. 23. 3 

| | - Afterwalcs; 


Biſhops: 177 
Afterwards, when churches became founded and en- 

gowed, he ſent out his clergy to reſide, and to officiate in 

thoſe churches ; reſerving nevertheleſs to himſelf a certain 

number in his cathedral to counſel and aſſiſt him, which 

are now called deans and prebendaries or canons. 2 

5. Canterbury was once the royal city of the kings of Archbiſbop of 
Kent; and was given by king Ethelbert, on his conver- ©2194 y- 
fon to chriſtianity, to Auſtin the firſt archbiſhop thereof, 
about the year of our Lord 598. God. 13, 17. 

If we conſider Canterbury as the feat of the metropo- 
lian, it bath under it twenty one biſhops (as hath been 
{aid) ; but if we conſider it as the ſeat of a dioceſan, ſo it 
comprehends only ſome part of Kent (the reſidue being 
in the dioceſe of Rocheſter), together with ſome other 
pariſhes diſperſedly ſituate in ſeveral dioceſes; it being 
an ancient privilege of this ſee, that the places where the 
archbiſhop hath any manors or advowſons, are thereby 
exemptd from the ordinary, and are become peculiars of 
; do of Canterbury, properly belonging to the ju- 

ſiction of the archbiſhop of Canterbury. Gad. 14. 

The archbiſhop of Canterbury is ſtyled primate and 
metropolitan of all England, albeit there is another archi- : : 
epiſcopal province within the realm; partly, becauſe when _ 1 
the popes had taken into their own hands, in a great 
meaſure, the archiepiſcopal authority, they inveſted the | 
«chbiſhops of Canterbury with a legatine authority 1 
taroughout both the provinces; and partly, becauſe the 7 
achbiſhop of Canterbury hath till the power, which the 
popes in times paſt uſurped, and which by a& of parlia- 
ment was again taken from the popes, of granting facul- 
des and diſpenſations i in both the provinces alike. | 

Yea further, the archbiſhop of Canterbury anciently 
had primacy not only over all England but over Ireland 
ao, and from him the Iriſh biſhops received their con- 
Keratin; for Ireland had no other archbiſhop till the 
year 1152. For which reaſon it was declared in the time 
of the two firſt Norman kings, that Canterbury was the 
metropolitan church of England, Scotland, and Ireland, 
and of the iſles adjacent ; the archbiſhop of Canterbury 
was therefore ſometimes ſtiled a patriarch, and orbis Bri- 
annici pontifex ; infomuch that matters recorded in eccle- 
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haftical affairs did run thus, viz. anno pontificatus naſtri 14 

primo, fecunds, &c, God. 20. | 4 

At general councils abroad, the archbiſhop of Canter= _ | £0 

| bury had the precedency of all other archbiſhops. Gad. 21s oy 
Yer, 6 i | N | At 4 


| | Sg "= 


178 Biſhops, 


At home, he hath the privilege to crown the Kings of 
England. God. 13. 

He is ſaid to be inthroned, 2 885 he is velted in the 
archbifhoprick ; whereas ap are ſaid to be inſtall, 
(300-2 6. 

He hath prelates to be his officers : thus, the biſhop of 
London is his provincial dean; the biſhop of Wincheſter 
his chancellor; the biſhop of Lincoln enciently was tis 
vice-chancellor; the biſhop of Saliſbury, his precentor, 
the biſhop of Worceſte er, his chaplain; and the biſhop of 
Rocheſter ( when time Was) carried the croſs before him, 
God. 14. | 

He may retain and qualify . e 3 which is 
more by two, than ou June is atlowed-! to do vp Hatulc, 
God. 14. 

In ſpeaking and writing to him is given the tit ie of 

£ grace, aud nigſt Teverend Jaller in God. Chamb. Pr. 
„„ 5 

He writes kimſalf by divine Sravidenes' : whereas I 

only uſe by divine permiſſicn. God. RE 
Archbiſbop of 6. The firſt e a of York that we read of, 
York. Paulinus, who by pope Gregory's appointment was made 

archbiſhop there, about the year of our Lord 622, 


Cod. 12. | 
The province of York anciently claimed and 225 2 
metropolitan juriſdiction over all the biſhops oi SCotlan, 


whence they had their conſecration, and to which the; 
ſwore canonical obedience, until about the yeer 1400, 
when George Nevil being at that time archbiſhop of Yois, 
the biſhops of Scotland withdrew themſelves from the: 
obedience to him; and in the year 1470, pope Sixtus th? |} 
fourth created the biſhop of St. Andrews archbiſhop ans 
_ metropolitan of all Scotland, God. 14, 18. 

The archbiſhop of Yotk hath the privilege to crown 
the queen conlort : and 0 be her perpetual chaplain 
Chamb. . 

l alſo, in like manner as the archbiſhop of Cantcr- 
bury, is ſaid to be- inthroned, when he 1s veſted in the 
archbiſhoprick. God. 21. 

And he may retain and qualify eight chaplains; ; whete- 
as a biſhop can only qualify fix. Gad 2, 

He alſo bath the titl- of grace and n reverend fa! her :n 
God; whereas biſhops have the title of lord, and right re- 
verend father i in God. Chamb. 65. a 
And he writes himſeli by divine providence. God; 13. I 


7. The 


” .- (- Lo 


| the e and hath precedency, not only before all the dee in the 
other clergy, but alſo (next and immediately after the 
blood royal) before all the nobility of the realm; and as 
be hath the precedency of all the nobility, ſo alſo of all 
| the great officers of ſtate, God. 1 


| dukes, not being of the blood royal; as alſo before all 


me great officers of tes except che lord chancellor. 
| God. 14. 


| viſcount, God. 13. 


| the biſhop of Durham; next to him the bi ſhop of Win- 
| cheſter; and then all the other biſhops of both provinces 


kill his prelatCe 1 

{cular or religious Hayelb his prelate, to whom he orvelb faith 7 
and obedience, | 43 
Another manner af treaſon; The firſt part of this ſtatute 1 

| 15 concerning high treaſon : ſo called in reſpect of the 1 
royal majeſty againſt whom it is committed. And the 1 
ſort of treaſon ſpoken of in this clauſe is called petit | id 
treaſon, in regard it is committed only againſt ſubjects, 4M 
1 Inſt. 20. 14 
Sayeth bis prelate] And this was petit treaſon at the 4:4 
common lay. 3 Injt. 20. br 
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The archbiſhop of Canterbury is the firſt peer of Their prece - 


The archbiſhop of York bath the precedency over all 


And every other biſhop; i in reſpe& of his barony, hath 
place of all the barons of the realm, under the degree of 


„8. The archbiſhop of Canterbury hath the arechleney 1 Their Sreces 
of all the other clergy ; next to him the archbiſhop of 9*2<* one 


amohgſt anne 
York; next to him the biſhop of London; next to him cher. oft ano 


after the ſeniority of their conſecration ; but if any of 

them be a privy councillor, he ſhall take place next after 

the biſhop of Durham. 1 Inſt..04- 1 Cught, 480, 
9. By the 25 Ed. 3. ,. 5. c. 2. it is thus enacted: Petty treaſon 


Þ 
Ireover, there is 0 3 manner of tr eaſon, M bet a nun erk te 
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preſuppoſe a truſt and obedience in the ofcender of one 


Ts whom he eweth faith and obedience] Petit treaſon doth | . 
kind or another. 3 Inſt. 20. ; 


Il. Form and manner of making and conſecrating arch- 12 

biſhops aud b ſhots. Es 9 
1. When cities were at firſt converted to chriſtianity, Biſhopricks at 1 
the biſhops were elected by the clergy and people: for it fit cleave oy 5 


the clergy and 


was then thought convenient, that the Jaity, as well as the people, 


lat Clergy, fhould be conſidered in the election of their 
M0 bilbops, 55 


180 


Then donative 


by the prince. 


' Biſhops. 


biſhops, and ſhould concur in the election; ; that he, oy 


was to have the inſpection of them all, might come in = 8 
| WT bilo 
a general conſent. - Hl. Par. 126. ente 
2. But as the number of chriſtians increaſed, this un 2 
found to be inconvenient; for tumults were raiſed, and . 
ſometimes murders committed, at ſuch popular elections; Yo 
and particularly, at one time; no leſs than 300 perſcn fm 
were killed at ſuch an eledion. Id. nl 
To prevent the like diſorders, the emperors being then WW (he 
chriſtians, reſerved the election of biſhops to themſelv, bat 
but in ſome meaſure conformable to the old way, that is of A 
to ſay, upon a biſhop's death, the chapter ſent a ring and Par 
paſtoral flaff tothe emperor, which he delivered to the per- P 
ton whom he appointed to be biſhop of that place, Id. ns 
But the pope, or biſhop of Rome, who in proces of by 1 
time got to be the head of the church, was not pleaſed Sax 
that the biſtops ſhould have any dependance upon princes; ¶ cho 
and therefore brought it about, that the canons in cathe. the 
dral churches ſhould have the election of their biſhops; cou 
which elections were uſually confirmed at Rome, 11 | 
But princes had ſtil] ſome power in thoſe elections, hy 
And particularly in England, we read, that in the Saxon W 
ti mes, all ecclefialtical dignities were conferred by the ter! 
king in parliament. Ingulphus, abbot of Crowland, in te] 
the time of William the conqueror, tells us, that for dir 
many years paſt there had becn no canonical election of 50 
prelate: , for that they were donative by delivery of the by 
ring and paſtoral ſtaff; the one ſignifying, that the biſkop th; 
was wedded to the church; and the other was an enliyn dit 
Gi honour, always carried before him, and was a token 0 þ1 
that ſupport which he outht to contribute to the church, th 
or rather that he was now become a F Mepherd of Chr) cu 
ee 24. be 
Lord Coke eſtabliſheth the right of donation in tie m 
kings of this realm, upon the principle of foundation and u 
property: ſor that all the biſhopricks in England were of of 
the king's foundation, and thereupon accrued to him tte. 0 
right of patronage. TI It. 134 344. c1 
So alto the bi ſhopricks in ales, were ſounded by the I 
_ princes of Wales; and the principality of Wales was Will : 
holden of the king of England as of his crown; and when c 


the principality of W ales for treaſon and rebellion was Wl | 

ſorfeited, the patronzges of the biſhopricks there became f 

annexed to the crowa of England. 1 1nf. 0%. [ 
And in Ireland, the biſhopricks are ſtill deuative dy let- 


ters patent at this d 1 Salk. 1 [ 
Þ is day, 4 36. The 


** 


f 1 4 . a | | 
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| The proprietor of the iſle of Man, is patron of the 
| di(Moprick there; but the archbiſhop of York doth not 


-anſecrate him, till the broad ſeal of the king's conſent 


B de produced. John f. 29. | 55, | : 
| Hildebrand, who was pope in the reign of king Wil- Next eleaive = 


— 
. 
— 
Arey. 


| the emperor Hen. 4. but alſo all prelates whatſoever mation. 
that received inveſtiture at the hands of the emperor or 
of any layman by delivery of the ring and ſtaff. yl. 
Peng. 1. 0 3 
Rut notwithſtanding that excommunication, Lanfranꝶ 
was made archbiſhop of Canterbury at the ſame time, and = 
by the ſame means, according to Malmeſbury ; but the i 
Saxon annals in Bennet college library are, that he was 
choſen by the ſenior monks ot that church, together with 
the laity and clergy of England, in the king's great 
council. %. Wy Ee is ; 
Howbeit, Auſeim did not ſcruple to accept the archbi- 


7 | | is 
iam the conqueror, was the firſt that oppoſed this wa by ts _—_ if 

| 1 | | and chapters + 

of making biſhops here 3; and for that purpoſe he called a ſubjeR 7 by 

| council of 110 biſhops, and excommunicated not only pope's confir- 11 


hoprick by delivery of the ring and ſtaff, at the hands of | by 
William Rufus; tho” never choſen by the monks of Can- Fi 
tetbury. And this was the man, Who afterwards con- 9 


teſted this matter with king Hen. 1. in a moſt extraor- 
linary manner. For that king being forbidden by the 
pope to diſpoſe of biſhapricks as his predeceſſors had done 
| by delivery of the ring and ſtaff, and he not regarding 


that prohibition, but inſiſting on his prerogative, the arch- A 
biſnop refuſed to conſecrate thoſe biſhops whom the king i} 
had appointed. At which the king was ſo much incenſed, if 
that he commanded the archbiſhop to obey the ancient #4 
cuſtoms of the kings his predeceſſors, under pain of being 43 
baniſhed the kingdom. This conteſt grew fo bigh, that 1 
the pope ſent two biſhops to acquaint the king, that he 1 


would connive at this matter, ſo long as he acted the part 


do a 2009 prince in other things. Whereupon the king 1 4 
com manded the archbiſhop to do homage, and to conſe- | 10 
rate thoſe biſhoys whem the king had made; but this bes- by 
ing only a feigned meſſage, to keep fair with the king, 77 
and the archbiſhep having received a private letter to the Uh 
contrary, the archbiſhop {till diſobeyed the king. And at 15 


length the king was forced to yield up the point, reterv- 

ng only the ceremony of homage to himtelf from the bi— 

Hops, in reſpect of the temporalties. Id. 

And king John afterwards, after ſeveral conteſts, by 

lis Charter, acknowledging the cuttom and right of the 
. 1 3 crown 
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Then elective 
by the deans 
and chapters 
(without the 
pope), bv the 
king's ſole 
NOonminaliuns 


Then denitice 
by the king 
alnne, without 
Clio 


late to the biſhopricks bimfelf: whereupon by the ſtatut 


and benefices eleclive in England, fhall hold from Lenceforh n 
the manner as they were granted by the king's progenitors and | 
the anceſtors of other lords, founders of the ſaid dig nis ies aul 


fron be mae by the court 0 


granted fince that the eden was firſt granted by the king's 


royal aſjent, 
kept, the thing ought by. reaſon to refort to its firſt nature, 


9 
Biſhops. 


crown in former times, yet granted by common con 


of the barons, that the biſhops ſhould be eligible by ge 


chapter; which after was confirmed by divers acts of Par 
liament, Which election by the chapter was to be a fee 
election, but founded withal upon the king's copge d 
eſlire; and afterwa:ids to have the royal aſſent; and the 
new. elected biſhop was not to have his temporalties te. 
ſtored, until he had ſworn allegiance to the king; but 
Was agreed, that confirmation and confecrationſh- )uld be 
1n the power of the pope; by which means he gained jy 
effect the diſpoſal of all the biſhopricks in Eogland, 
Tast. 134. Gib. jo. 3 Salt. 71. 
But neither was he content with this Dower only of 
confirmation and conſecration, but would oftentimes cc. 


of the 25 Ed. 2. fl. 6. it was enacted as followeth ; viz 
The free eleftims of archbiſh»ps biſhops and all other digit 


1 1 


other benefices. And in cafe that reſer vation collation or prov. 
of Rome, of any archbiſhoprick bijhiþ- 
rick dignity or other benefice, in diſlurbance of the fr ce cin 
aforeſaid ; the king ſhall have for that time the coilations tail; 
archbiſhopricis and other dignitres elective which be of his ad- 


vewry ; ſuch as his prog ogenitors had before that free eleftin we: 


progenitors upon a certain form and condition, as 19 demand 
licence of the king to he, and after the election to have 1; 
and not in ether manner; ; which conditions nit 


„ E 
4. Afterwards, by the 25 H. 8. c. 20. all papal juris 


diction waoatſoever in this matter was intirely taken aws); 


by which it is enacted, that 5 perſon ſhail be preſonted and 
nominated to the biſhp of Rome, otherwiſe called the pepe, 3 


4% the fee of Nome, fer the Ace of an archbiſhep or bijhsp ; ; bus 
ihe fame ſhatl utterly es atid be 19 longer uſed t With! 1 th 7 
rea! Mm. | . 3. 

And the manner and order 23 Well of the eleRion of 
archbiſhops and biſhops, as of the confirmation of the 
election, and conſecration, 18 gen euacte q and exptel⸗ 
{cd by that Neto 


5. Atrery „ by the ſtatute of the 1 Ed. b. c. 2. al 


biſhopricks were wade donative again, as formerly 1 i 


had been; „ by which it was cnacled as fell weil: Fer Uh 


3 | Nat 
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| much as the erections of archbiſhips and biſbops by the deans and 


hapters, be as well to the long delay as to the great coft and 


| 0 Une ſuch perſons as the king giveth any ar chorſhoprick or 
| 1:pprick unte; and whereas the ſaid elections be in very deed 
| 1 elections, but only by a writ of conge d'eſlire have colours 
| /þ2d7105 e pretences of electtons, ſerving never theleſs to no pur- 
7% , aud ſeeming 40%, derogatory and prejudicial to the king's pre- 


behalte royal, to whom only appertaineth the collation and git 
/alardbPeprich and viſhopricks and ſuffragan biſhops within 
his deminions , it is enatted, that frem henteforth no conge 
«r/lire be granted, nor eleftiin by the dean and chapter be 
made, but that the ine by his letter s patents may collate. 

And it bath been ſuppoſed by me, that the principal 
ſotent of this act was, to make deans and chapters lets 
neceſlary 3 and thereby to prepare the way for a diflolu- 
tion of them, G. 113. 


6. But this ſtatute was afterwards revealed, and the Finally, eledire 


matter was brought back again, and {t1]] reſteth upon the ?gain by the 
1 h f |} h de; an. and che p- 
ſtat tie of the 25 H. 8. "op 29. (as erea ter to owel Jo ter, under the 


12 0. 8. 
7. When a biſhop dies or is tranſlated, the dean and bon. 


Notice of the 


chapter certify the king thereof in chancety, and 5 avoidance. 
leave of the king to make election. God. 29. 


8. Upon which, it is enacted by the 25 H. 8. c. 20. beae to leck. 


that at every e e of any archbiſhoprick or biſhoprick, the 
ling may grant to the dean and chapter a licence under the great 
ſal, as of old time hath been accuſtomed, ta proceed to election 
of an arcybi ſhop or b:ſhop. 1 4. > 
Which licence is called in French conge d'rſlire, that is, 
leave to chuſe. Terms de la ley. _ 
9. And with the licence, a letter niſive; containing the Nominaticn of 


nume of the perſan which they ſhail elect and chuſe. 25 H. 8. tne perlonto de 


elected. 
e 20. . 4. | 


10. By virtue of which licence, the 40 and chapter ſpall Election. 
with all ſpeed in due form elecl and chuſe the ſaid perſon named 
uu te letters miſjive, and none other. 25 H. 8. c. 20. ſ. 4. 
And if they delay their election above twelve days next after 
ſun thence or letters miſſive to them delivered; the king ſpall 
#eminate and preſent, by letters patents A the great ſeal, 
ach pes ſon as he ſhall thirik convenient, to be inveſted and con- 
1 rated in like manner as if he bad FR elected by the dean and 


(lapler. . 4 8 
11, After elec; on, then there nick is the conſent of Conſent of the 


the perſon elected; in order to which, the proctor, con- perton clected, 


Itituted by the * and chapter, e a to him the in- 
litument of clection, and prayeth his aſtent to the ſame ; 
N 4 | | | which 


kings nomina- 


— 


* * 
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Notification of 


the election. 


Mandate for 
confirmation. 


Biſhops. 


which aſſent is to be given by an infiument in form, 
the preſence of a notary publick. G.. 110. 

12. And if the ſaid dean and chapter do elef? within til; 
days as aforeſaid, then they ſhall make certification theres ty 1h. 


1 


king under their common ſeal ; after which certification, the | 


perſon ſo elected ſhall be reputed and taken by the name if lind 


elected of the ſaid dignity and office that he ſhall be elected th, 
25 H. 8. c. 20. 


And if the dean Pdf chapter, after ſuch licence ſhall 5 dell. 


verell to them, proceed not to election and ſigniſ) the ſame ac. 


cording to the tenor of this act, within twenty days next after 
ſuch licence comes 10 their hands; or if any of them admit a 


4% any other thing contrary to this att; then every ſuch 


dean and particular perſon of the chapter 1 offending, and 


every of their aiders counſellors and abettors, ſhall incur a pre- 


munire. . . 

13. And then making ſuch cath and Fraliy nj to the kirg 
as fall be appointed for the ſame, the king by letters patents 
under his great ſeal fhall ſigniſy the ſaid election, if it be ty 
the dignity of a biſhop, then to the archbiſhop of the provina, 
if the fee of the ſaid archbiſhop is full and not wid; and 


855 if it be void, then to any other archbiſhop within this realm or 


in any other the king's dominions, requiring and commanding 


him to confirm the ſaid election, and to rnveft and conſecrate 
the perfon ſa elected to the office and dignity that he is elefird 


unte, and to give and uſe to him all fuch lenedictions cer enu- 


nies and other things requiſite for the ſame, without ſuing iu 


the ſee of Rome in that beh alf : And if the perſon be elefitd th 


the dignity of an archbiſhip, then the king fhall ſo jignify the 
faid election to one archbiſhop and two other biſhops, or «//e to 
four biſbops within this realm or in any other the king's demi— 


nions, requiring and commanding them with all ſpeed and ce- 
lerity, to confirm the ſaid alien, and 19 inveſt and conjicralt 


the ſaid perſon ſo elteled to the office and dignity that he ti 


(0 


elected unto, and ty give and uſe to him fuch pali benear 1100s 
ceremonies and all other things requiſite to Ihe 1 wit haut 


ſuing to the ſee of Rome in that behalf. 25 H. 8. c. 29. 1.5: 


Such eath and fealty only to the ting] Inſte:d of this, be- 


fore the reformation; an oaih was taken to the pope 2nd 


ſee of Rome; in theſe words, © I John, biſhop of P. 
4 


my lotd the pope and his ſucceſſors canonically ent tring. 
| thall not be of counſel nor conſent, that they ſtall 


bv COU ac! 


from this hour forward ſhail be faithful and obedient 
to St. Peter, and to the holy church of Rome, and to 


ole either lite or member, or ſhall be taken, or D. 
any violence or «DV Wrong by any Ned. T heir 


e c 
CE 


Biſhops. 


| « counſel to me credited by them, their meſſengers or 
| « ſetters, I ſball not willingly diſcover to any perſon, 
| « The papacy of Rome, the rules of the holy fathers, 
| « and the regality of St, Peter, I ſhall help and maintain 
| « and defend againft all men. The legate of the ſee 
| « apoſtolick, going and coming, I ſhall honourably en- 
« treat, The rights, honours, privileges, and authori- 


« ties of the church of Rome, and of the pope and his 


| « ſucceſſors, I ſhall cauſe to be conferved, defended, aug- 
| « mented and promoted. I ſhall not be in council, treaty, 
| « or any act in the which any thing ſhall be imagined 
14 againſt him or the church of Rome, their rights, ſeats, 


« honours, or powers. And if I know any ſuch to be 


« moved or compaſſed, 1 ſhall reſiſt it to my power, and 


« 25 ſoon as I can, I ſhall advertiſe him, or ſuch as may 
« oive him knowledge. The rules of the holy fathers, 
« the decrees, ordinances, fentences, diſpoſitions, _ 
« vations, proviſions, and commandments apoſtolick, t 

« my power I ſhall keep, and cauſe to be kept of o: ing 
“ Hereticks, ſchiſmaticks and rebels to our holy father 


« and his ſucceſſors, I ſhall reſiſt and perſecute to my 


« power, I ſhall come to the ſynod when I am called, 
« except I be letted by a canonical impediment. The 


* 
co 


* or by my deputy. 
e ſeſſions without the pope's counſel, 
* and the holy res koi 
12 | 
le is true an cath was alſo taken to the king, which 
had a ſhew of qualifying the oath to the pope ; beginning 
thus, * John, biſhop of P. utterly renounce and clearly 
8 n all ſuch clauſes, words, {eatences, and grants, 
* which I have or ſhall have hereafter of the pope's 
* holineſs, of or for the biſhoprick of P. that in any 


So God help me 


* wiſe hath been, is, or hereafter may be, huriful or 


„ prejudicial to your highnrſs, your heirs, fuccetlors, 
* dignity, privilege, or eſtate royal.“ (nd the reſt is an 
oath of obedience to the king in 1 matters.) 
1 Burnet's Hiſt. Reform, 124. 


And che inconſiſteney of t. nete two engagements en 


to de what Wm. Rufus declared in his time, in the caſe 


of archhiſhop Anſelm ; that {= could not pobiy >blerve 


at the lame time both the hde' iv Wuich he 517 to Fans, : 


and his bediene to the e ſee. 6. 1 7 
, four at che caſt, * 111. 


Four biſhaps| 1 b: at} 
95 7 9. 5 +1 


threſholds of the apoſtles I ſhall viſit yearly perſonally, ' 
1 ſhall not alienate or fell my poſ- 


'1 . Reform. 


18 5 
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185 Biſhops. 
Pail] So that the form of conſecrating according to i}, 

1 Roman pontifical (tho' without bulls from Rome) ſeems 

1 to have continued after the making of this act, viz, | 

I Henry the eighth's reign, and till the eſtabliſhmentof the 
| | new form in the third year of Ed. 6. Gil. 110. 

14. The method and order of confirmation will be bet 
underſtood by a brief account of the ſeveral ſtrument 
exhibited and applied! in the courſe of it: 
| (1 ) The king's letters patents: by which the roxy] 
aſlent to the election is ſignified, and the archbiſh- 5 = 
quired to proceed to confirmation. | 
= (2) A citation againſt oppoſers; "which (the time of 
[ | 3 being firſt fixed) is publiſhed and ſet up, by 

order and in the name of the archbiſhop, at the church 

where it is to be held; as well to notify the day ef con- 

fir mation, as to cite all oppolers (it any there be) wig 

will object againſt the ſaid election, or the perſon elected, 

| to appear on that day: e to the direct.on of the 

{ | ancient canon Jaw. 

(3) The certificate or return made by the proper off 
cer to the archbiſhop, of the due EXccution of the {aid 
Citation. | 

(4) The commiſſion to confirm; which is ufually per- 

formed by the archbiſhop's vicar general. = 

(5) The proxy of the dean and chapter; by which 

one or more pe erfons are delegated by the dean and chapter 

_electinz, not only to preſent in their names the inſtru- 
meat of election to the biſhop elected to obtain his con- 
tent, and to pteſent tne letters certificatory of election to 
the king and to pray the royal aſſent in order to conlm- 
ation; but allo at the time of confirmation (the [a:d let» 
ters baten and commiſnon to exhibit fuch his proxy 
being futt read), in virtue thereof to preſeat the biſacp 
eleded to the archbiſhop, vicar general, or ſurrogate 3 

ald in the courſe of the confirmation, to do whatever ele 

18 neceſfary to be done on the part of the « dcn 31 
Cap! ET, 

(6) The firſt ſchadiite : The faid prodice in the name 
of the dean and chapter, exhibiting the citation and fe- 
tura abovementioned, prays that the oppoſers 1 ny oe) 
not appearing, may be pronounced COntum.cious, aud 
precluded from ſurther opportign, and that tie co Fx, Pon 
lation may be proceeded 14 in; which is according) done by 
i ſchedule. 

7) A ſummary petition: This: is the petition of th 


(id profior, that the biſhop elect may be contugmed, vo 
TR 


EConfitmat.ons 


1. 
14 


* Ul 
| ius alledging and proving the regularity of the election, 
Ind the Merits of the perſon elected ; which he doth in 
| nine articles; ſetting forth, Firſt, that the ſee was va- 
cant, and had been vacant for ſome time. Secondly, 
| it the dean and chapter, having firit deſired and obtained 
te royal licence, appointed a day for election, and duly 
ſummoned all perſons concerned. Thirdly, that on that 
Jay, they unanimoully choſe the perſun now to be con- 
f-med, Fourthly, that the election was duly publiſhed 
and declared to the clergy and people there aſlembled. 
F.thly, that at the requeſt of the dean and chapter, the 
rerſon ſo elected gave his conſent to the election. Sixth- 
1% that the perſon elected is ſufficiently qualified by age, 


knowledge, learning, orders, ſobriety, condition, fidelity 


to the king, and picty, Seventhly, that the dean and chap- 
ter, under their ſea], intimate! the election, and the name 
of the perſon elected to the king. Eighthiy, that the 
king had given the royal affent, Ninthiy, that he had, 
by his letters patents, required the perſon elected to be 
confirmed. | | 


All which articles conclude with a petition,that in pur- 


ſuance of the premiſſes, confirmation may be decreed, 

Then the fummary petition iS admitted, and the court 
decrees to proceed thereupon, and aſſigu him a term 1m- 
mediate, to prove the particular matters contained in the 
petition ; for proof of which he exhibits the proceſs of 
the election made by the dean and chapter, the conſent of 
the archbiſhop or bithop, and the royal aſſent; and then 
plays a. time to be preſently aſſigned for final ſentence ; 
which is decreed accordingly. 


(8) The ſecond ſchedule : Before ſentence, a ſecond 


præconization of the oppoſers (if any be) is made at the 
fre-door of the church, and (none appearing) they are 
declared contumacivus, by a ſecond ſchedule. ; 

But if any appear, it ſeemeth that they ſhall be admitted 
to make their exceptions in due form of Jaw, To which 


purpole, a paſl:ge in Collier's eccleſiaſtical hiſtory, Vol. 2. 
page 745, is applicable. “ Soon after the receſs of the 


parliament, biſhop Laud was tranſlated from Bath and 


Wells to London, and Mountague promoted to the ſee of 


Chicheſter, Before he was conſecrated, an unexpected 


Tub was thrown in the way. At the confirmation of bi- 
ſhops there is publick notice given, that if any perſons 
can object either againſt the party elected, or the legality 
of the election, they are to appear and offer their excep- 


tions at the day prefixed. This intimation being given, 
— — — n 
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— 


| one jones, a bookſeller, attended with the mob, appear. 
ing at the confirmation, excepted againſt Mountague, 13 

1 5 a perſon unqualified for the epiſcopal dignity. And t 
nn | be ſomewhat particular, he charged him with popery 
. i arminianiſm, and other heterodox:es, for which his books 
1 5 had been cenſured in the former parliament, But D. 
Rives, who then officiated for Brent the vicar gener, 
diſappointed this challenge. For Jones had made ſuns 
Ls material omiſſions in the manner, and not offered his oh. 
j jections in form of jaw. Particularly, the exceptions 
a were neither given in writing, nor ſigned by an advocate, 
| nor preſented by any proctor of the court, Upon the 
i | failure of theſe circumſtances, the confirmation went on,” 
| The parliament, not at firſt apprized in point of form, 
1 Voere diſſatisfied with the conduct of the vicar general, 
| and inquired into the behaviour of Dr Rives on that oc- 
q 8 caſion. Upon which it hath been obſerved, That D. 
| Rives, a moſt eminent Civilian and enen if, admitted 
that the oppoſition was good and valid, had it been legally 
offered; And that the parliament of that time procecded 
upon the ſame opinion. 
9) The oaths : Theſe are four in r two (viz. 

the 5 of allegiance and ſupremacy), in conformity to 
the ſtatutes of the realm; and two others {viz. the oath 
of ſimony and of obedience to the archbiſhop), in con- 
formity to the rules and canons of the church. . 

(10) The definitive ſentence, or the act of 3 
ation; by which the judge committeth to the biſhop 
elected, the care governance and adminiſtration of the 
ſoirivalries; and then decrees him to be inſtalled or in- 
thronized, G.“. 110, 111. Ged. 25, 26, 27. 

And this is performed {in the province of Canterbury) 
by mandate from the archbiſhop to the archdeacon of 
Canterbury ; to whom the right of inſtalling the biſhops 
of that province hath anciently belonges,. and doth: ſtill 
belong, Gibſ. 118. 

(11) Finally, a publick notary, by the achten J 
command, records the whole matter of fact jo this affair, 

in an inſtrument to remain. as authentick to e 
Cod. 27 . 

After election and 3 2 not before, 1 the 
biſhop is fully inveſted to exerciſe all ſpiritual juriſdiction. 
Gibſ. 114, But he may not ſue for his temporalties til. 
after conſecration, Maiſ. c. 40. p. 423. 


, 12 15. Upon 


Biſhops. 


15. Upon a tranſlation ; 3 all the aforeſaid ceremonies are Gonfocrations”: 


obſerved : but conſecration in that caſe is not requiſite, 
becauſe the biſhop was conſecrated before. God. 29. Gib/. 
111. But in the caſe of creation, the proceſs goeth on as 
followeth : 


The conſecration ſhall always be performed upon ſome 


ſunday or holiday. Form of conſecr. 


As to the place of conſecration ; the dean and chapter 


of Canterbury claim it as an ancient right of that church, 
that every biſhop of the province is to be conſecrated in 


it, or the archbiſhop to receive from them a licence to 
conſecrate elſewhere, And we are aſſured, that a long 


ſucceſſion of licences to that purpoſe are regularly entred 
in the regiſtry of that church. And altho' between the 
years 12.35 and 1300, that point was controverted with 


the chapter, 1t ended in their favour and in the further 


confirmation of the privilege, which was firſt granted b: 
Thomas Becket,and afterwards confirmed by St. Edmund. 


And in Cranmer's regiſter there is a memorandum, that 


no biſhop may be conſecrated without the church of 
Canterbury, but by the ſpecial licence of the dean and 


chapter of Canterbury under the Chapter. ſeal. Gibſ. 
1II. 


In order for „ the archbiſhop { (or ſome other 


biſhop appointed) ſhall begin the communion ſervice : 


| another biſhop ſhall read the epiſtle: and another biſhop 


ſhall read the goſpel. And after the nicene creed and 


ſermon, the elected biſhop, veſted with his rochet, ſhall : 


be preſented by two biſhops unto the archbiſhop of that 


province, or to ſome other biſhop appointed by lawful | 


commiſſion. Form of conſecr. 


Then {hall the archbiſhop demand the king? s mandate 


for the conſecration, and cauſe to be read (as in times 
paſt the pope's mandate was in like manner demanded, as 
is required in the pontifical). Form of conſecr. 


And the oaths of allegiance and ſupremacy ſhall be 
miniftred to the perſons elected. Form of confer 1 Will. 


t. 8. 
And then mall alſo be miniſtred unto them the cath 


of due obedience to the archbiſhop, as followeth : * In 


« the name of God, amen. I N. choſen biſhop of the 


rc 


* reverence and obedience to the archbiſhop, and to the 


metropolitical church of C. and to their ſucceſſors: ſo 
help me God, thro? Jeſus Chriſt,” But this oath ſhall 


cc 


not be made at the conſecration of an archbiſhop. Form 


o cnſecr, 
Ta 


church and ſee of P. do profeſs and promiſe all due 
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7⁵ the archbiſh»þ and to the metropolitical church] That i ie 
either when the ſee is full; or elſe in the vacation, when 
the whole archiepiſcopal juriſdiRtion i is velted in the' Cen 
and chapter. Gib. 117. 

Then after divers queſtions and anſwers touching the 
epiſcopal office, and before the act of conſecration ; the 
biſhop elect ſhall put on the reſt of the epiſcopal habit. 


Form of conſecr. 


According to the office in the 3 Ed. 6 the paftoral ſuf 


was delivered to the biſhop; which delivery in the K 1 


pontifical is preceded by a conſecration of the ſtaff; 
followed by the conſecration and putting on of a he In 
token of his marriage tothe church; 


ed, and his head (as it were) armed with the horns of both 


| teſtaments, may appear terrible to the adverfaries of the 


truth, as alſo in imitation of the ornaments of Moſes and 
Aaron; and of gleves, in token of clean hands and heart to 


be preſerved by him. All which, and many o:n: like ce- 


remonies, our church hath Jaid afide j retaining only ſuch 


as are moſt ancient and moſt grave. Gif. 118. 


But at the end of the common prayer book eſtabliſned 


by parliament in the ſecond year er the iixth, it is 


ordered, that whenſoever the biſhop ſhall celebrate the holy. 


communion, or exerciſe any other publick admintitration 
he ſhall have upon him, beſides his rochet, a ſurplice or 
alb, and a cope or veſtment, and alſo his paſtoral ſtaff in 


his hand; or elſe borne or holden by his chaplain, 


And in the rubrick before the common prayer in nr 
preſent liturgy, it is ordered, 


minittetion ſhall be retained and be in uſe, as were in 

this church of England by the authority of partiem ent, in 

the ſecond year of the reign of king Edward the fixth. 
And if any erchbiſhe) or Lifhsp, after ſuch elecſ ian, u non mal 


or prefentation, Hall be ſignified unto them by the king's letii 
peents, /hall refuſe and do not confirm, inv ah, £on/ecrals 


with all due cr cunſtunce as afortſatd, within tte, Gays 1% 

after the king's letters patents of ſuch fignfication or preſontatrn 
hall come to their hands; er if any of them, or any other perſon 
or perſons, aamit or do aviy other thing contrary to toe /ialutt 
of the 25 H. 8. c. 20. in ſuch caſe every "perſon fo Hendis , their 


diders, counſellors and abcttors. . ſhall incur a præmunise. 1 . 


By the eighth Cann Whoever ſhall affirm or 3 „ 
that the form and manner of making and confecrating bi- 


ſhops, prieſts and deacons, contalnei l any 194 in it that 


and of a Mitre ay a 
helmet of ſtrength and ſalvation, that his face being adorn. 


that ſuch ornaments of the 
church, and of the Wa an, thereof at all times of the'r 
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|-. repugnant to the word of God; or that they who are 
made biſhops prieſts or deacons in that form are not law- 
ll; made, nor ought to be accounted either by themſelves 
|. ochets to be truly either bilhops, prieſts or deacons, un- 
ti they have ſome other calling to thoſe divine offices; let 
| kim be excommunicated ipfo facto, not to be reſtored until 
ke repent, and publickly revoke ſuch his wicked errors. 
And by the thirty fixth, of the thirty nine Articles: Ihe 
book of conſecration of archbiſhops and biſhops and order - 
g of prieits and deacons, lately t-t forth in the time of 
| Ecyward the fixth, and confirmed at the ſame time by au- 
| thority of parliament, doth contain all things neceſſary to 


{ich conſecrating and ordering; neither hath it any thing 


that of itfelf is ſuperſtitious and ungodly. And therefore 
| whoſoever are conſecrated or ordered according to the rites 
of that book, fince the ſecond year of the forenamed king 
LIyard unto this time, or hereafter ſhall be conſecrated or 
| ordered according to the ſame rites ; we decree all ſuch to 
be richtly orderly and lawfully conſecrated and ordered. 


And by the act of uniformity in the 13 & 14 C. 2. Al. 


| ſubſcriptions to be made unto the thirty nine articles, ſhall be con- 


{irued ts extend (touching the ſaid thirty ſixth article) to the book 


| emtaining the form and manner of making ordaining and conſe- 
cating of biſhops prieſts and deacons in this ſaid att mentioned, 
a: the jame did heretsfore extend unto the book ſet forth in the 


time of ting Edward the ſixth. 13 & 14. C. 2. e. 4. l. 30, 31. 


Wen a biſhop is tranſlated; the former ſee is not void 
by tae election to the new one, until the election is con- 
ned by the archbiſhop; for though he is elected, yet it 
way happen that the king ſhall not conſent, or the arch- 
biſhop may not confirm; and it is not reaſonable that the 
bilhop thould loſe his former preferment, till he hath ob- 
tuned a new one: And ſo it is in caſe of creation® he is 
„t compleatly biſhop till conſecration. 3 Salk. „ 


And the dignities or benehces which a biſhop was poſ- 
of o fore his election, become not void till after con— 


etation in the caſe of creation; and after confirmation, 
in the caſe of tranſlation. Upon which foundation it was, 
tt all the judges agreed, in the caſe of Evans and Ajcuith, 
1.3 Cir, that if a commendam retinere comes, in the 


former caſe before conlecration, and in the latter caſe 


before connrmation it comes in time enough; becauſe 


ity or benefice granted in commendam. Palm. 470, 47 5: 


1. Jones, 162. G6,/%7¼ 114. 
5 | 16. Erery 


comes, while the biſhop is in poſſeſſion of the dig- 
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nſtallation and 
reſtitution of the 
temporalties. 


| Oath. 


Fees, 


- nt fruit 


Benefice or dig- 
nity vacant, by | 
the by ligp's 
promotion. 


do and execute in every thing touching the ſame, as any arehli. 


ſhop or biſhop of this realm without finding of the prevogaticy 2 


_ oaths of allegiance, ſupremacy, and abjuration, in one of 


Biſhops. 


16. Every perſon being choſen clected nominated preſented i. Patie 
veſied and conjecrated as aforeſaid, and ſuing their temporal doth 
out of the king's hands, and making cath to the king and 15 nm but | 
other as aforeſaid, ſhall and may he thrononized or inſtalied a Blac 
the caſe ſhall require ; and ſhall have and take their only ift. 
tution out of the king's hands, of all the poſſeſſions and profit 
ſpiritual and temporal belonging to ſuch archbiſhoprick or biſhop. : 
rick, and ſhall be obeyed in ail things according 19 the name til . 


degree and dignity that they ſhall be cheſen or preſented t, ef tl 


royal of the crown and the laws and cuſtoms of the realn mig il {hal 
at ary time heretofore do. 25 H. 8. c. 20. ſ. 6. Lin 
 Whereupon, the biſhop being introduced into the king) 2 
preſence, ſhall do his homage for his temporalties or bato— and 
ny ; by kneeling down, and putting his hands between the and 
hands of the king, fitting in his chair of ſtate, ard by at f 
taking a ſolemn oath to be true and faithful to his majeſty, con 
and that he holds his temporalties of him. Ged. 27. - oll 
17. Finally; By the 1 G. fl. 2. c. 13. and 9 C. 2. c. 20. a 


be ſhall within fix months after his admiſſion, take the 


the courts at Weſtminſier, or at the quatter ſeſſions of the 
peace. VV CT 
18. The fees of the whole proceſs, from firſt to laſt, 
are ſaid to amount to about G . SS 

19. He ſhall alſo compound for and pay his firſt fruits; 
as is ſet forth in the title Firft fruits and teaths. 
20. Upon promotion ot any perſon to a biſhoprick, the 
king hath a right to preſent to ſuch benefices or dignities, 
as the perſon was poſſeſſed of before ſuch promotion; tho 
the advowſon belongeth to a common perſon, Aud this 
right of preſenting upon promotion by the king, as mzk- 
ing the avoidance which would not otherwiſe happen, did 
ſpring from the proctice of the popes, and is now an un- 
conteſted right of the crown; and hath been cſiabliſhed | 


not only by long practice, but by many judgments upon li 
full and foiemn hearings. Gibſ. 763. = h 

But in Iceland, the law is, that a man ſhall not be pro- D 
moted to a biſhoprick there, until he hath reſigned all his 1 
prefcrments in Eygland; by which reſignation it ſecmeth | 
that ihe king's pretentation in ſuch caſe is deicatcd. 1 
In the cate of the Grecers company againſt Backheuſe and f 
the archbiſhop of Canterbury, T. 11 C. 3. it was cetermine i 
ed, that where the advowſon is in common, ſo that tne 1 


patrons 


S_ * 


GBiſhops. 
patrons are to preſent by turns, the king's preſentation 


doth not paſs for the turn of the otherwiſe rightful patron, 
but he ſhall have his turn in courſe as it ſhall fall out. 


Blackft. Rep. 770. 
III. Concerning reſidence at their cathedrals. 
F Langton, Biſhops ſhall be at their cathedrals, on ſome 


of the greater feaſts, and at leaſt in ſome part of lent, as 
they ſhall find expedient for their foul's health. Lind. 130. 


2. Langton, Biſhops ſhall have honeſt eleemoſynaries ; 
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ſhall keep hoſpitality, and hear the cauſes of the poor. 


Lind. 67. 


z. the. Biſhops ſhall abide at their cathedral churches, 


and officiate on the chief feſtivals, and on the Lord's days, 


and in lent, and in advent: and ſhall viſit their dioceſes 
at fit ſeaſons; correcting and reforming the churches, and 
conſecrating, and ſowing the word of life in the Lord's 
ſoil, Atbone-$5.. - | „„ 

4. Othabon. Biſhops ſhall be perſonally reſident, to take 


care of the flock committed to their charge, and for the 


comfort of the churches eſpouſed to them; eſpecially on 


ſolemn days, in lent, and advent: unlets their abſence is 
required by their ſuperiors, or for other juſt cauſe. (That 
is, by their ſuperiors, either eccleſiaſtical or ſecular.) 
Athon. 118, 5 


IV. Concerning their attendance in parliament, 


I. By the above recited ſtatute of the 25 KH. 8. c. 20. 
biſhop upon his election ſhall be reputed and taken as /:r4 


Biſhops lords of 
parliament, 


elefted, And by divers other ſtatutes, biſhops are called 


peers of the land; one of the three eſtates of the realm; one 

of the greateſi eſtates of the realm; and the like. 25 £4. 3. 

1. 1 e. 1 El. e. 3. 8 El. c. 1. 4Infts. 
2. As to their right in general to fit and vote in par- 


lament; this hath been carried ſo far by ſome, that they 


have aſſerted, that an act made in parliament, where the 
bilbops have not been preſent, is not good. Put this, 
lord Cite ſeemeth to have ſet in a proper and clear light. 
There are divers acts of parliament, ſays he, which 
appear to have been made by the kinp, lords temporal, 
and commons, without the lords ſpiritual; and it hath 
been objected, that ſuch are no acts of parliament ; and 
for authority, the roll of parliament in the 21 K. 2. is 
Vor, I, O Cited, 


How far an ach 
made Witheur 
the biihups, 13 
gd. 
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194 | ems. © 
cited, where it is ſaid, that divers judgments were here. | 
tofore undone, for that the clergy were not prefent. Ty 
this ſome have anſwered, that a parliament may be holden 
by the king, the nobles, and commons, and never cal 
the prelates to it. But we hold the contrary to both theſ;, 

and ſhall make it manifeſt by records of parliament ; fi, 
that the biſhops ought to be called to parliament ; and then 
ſecondly, we ſhall hew, where acts of parliament ar; i 
good without them. e 
To the firft, Every biſhop hath a barony, in reſped biſh 
whereof, according to the law and cuſtom of parliament, abſe 
he ought to be ſummoned to the parliament, as well as plai 
any of the nobles of the realm.  _ 


To the ſecond, If they voluntarily abſent themſelves, I 
then may the king the nobles and commons make an a& the 
of parliament without them; as where any offender is to anc 

be attaiated of high treaſon or felony, and the biſhops ab- mi 
ſent themſelves, and the act proceeds, the act is good aid to 
perfect. „„ N V' teſ 
Likewiſe, if they be preſent, and refuſe to give any ble 
voices, and the act proceeds, the act of parliament is good W2 
J tel 
Alſo, where the voices in parliament ought to be abſo- ni 
Jute, either in the affirmative or negative, and they give Ca 
their voices with limitation or condition, and the act pro- be 
ceeds, the act is good; for their conditional voices are NV 
Oe. Sr 5 | if 

Of every of thefe we will produce examples out of the 
records and rolls of parliament, tl 
At a parliament holden in the 15 Ed. 2. the prelates t 
counts barons and commons of the realm do charge Hugh t. 

Spencer the father earl of Wincheſter, and Hugh Spen- V 
cer the ſon earl of Gloceſter, with many high and bei- e 
nous offences, as by the act called exilium Hugonis Le- [ 
ſpencer patris et flii doth appear; and the earis and barons, | 
peers of the realm, in the preſence of the king pronounce L 
judgment againſt them, as by the ſaid act appeareth : And 
after, at a parliament holden at Vork, the ſaid judgment | { 
and attainder againſt them (by the king's exorbitant fa- : 


your towards them, whoſe favourites they were) was ad- 
nulled, and one of the cauſes was, for that the faid judg- 
ment was given without the prelates: Whereas the ſame 
being an act of parliament, was entered into the parliament 
rolls as other acts of parliament were; and the conſent of 
the prelates doth manifeſtly appear, for that they were 
parties to the charge. And after, it was adjudged by the 
4 5 authority 
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| uthority of parliament, by the 1 Ed. 3. c. 1. that the ſaid 


| judgment againſt them was good, and they confirmed the 


| ſame. | 
| Ar the parliament holden in the third year of king 
| Richard the ſecond, a bill was exhibited againſt the clergy 
| with many bitter words, for the ill diſpoſing of the dig- 
nities, offices, parſonages, canonries, prebends, and other 
benefices, whereof they were patrons, and which were 
in their gift, whereof many inconveniences followed ; the 
biſhops and other prelates taking great offence at this bill, 
abſented themſelves : whereupon the king, upon the com- 


plaint of his commons, by the advice and conſent of all 


the lords temporal, paſled the bill. „% es 
In the ſame parliament great complaint was made of 


the extortions committed by the biſhops and their officers; 
and thereupon a bill was framed, that juſtices of the peace 
might enquire thereof, and a form of a commiſſion defired | 


to be enacted, The prelates and clergy made their pro- 
teſtation expreſsly againſt the ſaid bill, as tending to the 
blemiſhing of the liberty of the church, Whereunto it 


was replied for the king, that neither for their ſaid pro- 


teftation, nor other words in their behalf, the king would 


not ſtay to grant to his juſtices in that caſe and all other 


caſes, as was uſed to be done in times paſt, and as he was 
bound to do by virtue of his oath made at his coronation. 


Whereupon the act and form of a commiſſion paſſed as was 


deſired. | 


At a parliament holden in the eleventh year of Richard 


the ſecond, in the beginning of that parliament holden in 
that year, the archbiſhop of Canterbury made openly in 
the parliament a ſolemn proteſtation for himſelf and the 


whole clergy of his province, which he defired might be 


entered; and ſo it was: the effect whereof was, that al- 


beit they might lawfully be preſent in all parliaments, yet | 
for that in this parliament matters of treaſon were to be 
treated of, whereat by the canonical law they ought not 


tobe preſent, they therefore abſented themſelves, ſaving 


their liberties therein otherwiſe. The like proteſtation 
did the biſhops of Dureſme and Carliſle make. At which 
parliament divers ſtatutes were made, nothing concerning 


life or member: as the ſeventh chapter concerning mer- 


chants, the eighth chapter touching annuities, and the 


ninth chapter againſt new impoſitions, the eleventh con- 
cerning keeping of aſſizes, and the like, all which were 
825 and perfect ſtatutes, and yet the prelates aſſented not 
to them. . . 
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196 5 Biſhops. 
2 A“ the parliament holden in the thirteenth year of 
Richard the ſecond; when the two bills were read, the 
one intitled 2 confirmation of the flatute of proviſors, and th, 
forfetture of him that accepteth a benefice ogainfl that flatus, 
the other intitled the penalty of him that bringeth in a ſun- 
mons or ſentence of excommuntcation of the pope again] ary 
perſon upon the flatute of proviſors, and of a prelate executing 
it, both which bills tended to reftrain the pope's authority, 
Which he claimed in diſpoſing of ecclefiaſtical promotions 
within this realm: the archbiſhops of Canterbury and 
York, for the whole clergy of their provinces, made 
their folemn proteſtations in open parliament, that they 
in no wiſe meant or would aſſent to any ſtatute or law in 
reſtraint of the pope's authority, but utterly withtood the 
ſame; the which their proteſtations at their requeſts were 
inrolled : : and yer both bills Ps by the king lords and 
commons. 

yy a ſtatute in the Arth year of Henry the ſixth, i it was 
enacted, by the king, lords temporal, and commons; that 
no man ſhould contract or marry himſelf to any queen of 
England (being the widow of a king, 2 Int. 18. ) with- 
out the ſpecial licence and aſſent of the king, on pain to 
loſe all his goods and lands. Phe biſhop and clergy be- 
ing preſent aſſented to this bill, as far forth as the lam? 
ſwerved not from the law of God and of the church, and ſo 
as the ſame imported no deadly fin. This was holden-ng 
aſſent; and therefore it was enacted by the king, lords 
temporal: and commons; aud lo > nt entred, omit- 

ting the prelates. 
And then, king of the ſtatute of the 35 E. . 
£ aſpsrtatis religieforum, which is a ſtatute ſpecially enticed to 
have been made by the king the lords temporal and com- 
mons (omitting the prelates); it muſt be intended, he 
ſays, that the biſhops abſented themſelves; or if they were 
_ preſent, proceſted againſt it, or gave fuch voices as were 
againſt the law and cultom 4 f parliament : And this ſame 
act of the 35 Ed. 1. in letters patents made within eight 
years after, is affirmed to be an act of parliament ; and by 
ſeveral ſubſ: quent acts of parliement is holden for an act 

7 of path ament. 2 It. 585, 586, 887 Ly 

Whether they | . Concerning t ne point, whether they ſit in elite | 
OS oy ment in their temporal capacity only, by reaſon of their 
; 5 capa» temporal baronies;z or in their {p! ritual capacity alſo, as 


city only. biſhops; the ful ilar ce of what | hath been laid [eemern 0 
| be as tolioweth : 


} 
| 
| 


Lord 


Biſhops. 


Lord Cote faith ; The lords ipiritual, viz, archbiſhops 


and biſhops, being 24 in number, ſit in parliament by | 


ſucceſſion, in reſpect of their counties, or baronies parcel 
of their biſaopricæks. And every one of thele, wen any 
o.rliament is to be holden, ought ex debito juſtitiæ to 
dave a writ of ſummons. And they may make their 


proxy 48 other lords of parliament. 1 Inſt. 97. + Tnfll | 


1, 12: 


And again; Every archbiſhoptick and biſhoprick in 


England are of the king s foundation, and holden of the 
king per baromiam and in this right the archbiſhops and 
biſhops ate lords of parliament; "and this is a right of 
reat honour that the church how hath. 2 Tul. 3. 

And this, faith Dr. Grb/>», is true; but not the whole 
truth, For, altho' their baronies did put them more un- 


cer the power of the king, and under a &ticte- obligation | 


io attend; yet long before William the conqueror chang- 
ed biſhopricks into baronies, they were, as biſhops, mem— 
bers of the mycei-fynord or witena-gemot, which was the 
great council of the land. And an argument of their {pi- 
ritual capacity in parliement, is, that from the reign of 


Edward the firſt to Edward the fourth incluſive, as appears 


by the records, great numbers of writs to attend the par- 
lament, were font to the guardians of the ſpiritualties, dur- 
Ing the vacancies of biſhopricks, or while the biſhops 


were in foreign parts, The writs of ſummons alſo pre- 
ſerve the diſtinction of prelati and magnates and whereas 


temporal lords are required to appear in fide et ligeantia, 
in the writs to the. biſhops the word /rgeantia is left out, 


and the command to appear is in fide et dileclione. | Gibt. | 


127. Seld. Tit. of Hon, 575 


. 


And fn 3 Salt. 73. it is tad, that bi th 410 fit and 
bad a vote in parliament, in the time of the Saxons: but 
it was not in reſpe& of any barony, but by a perfonal 
privilege, as they were biſhops : tor they were not barons 


until the Norman reign ; for in the reign of the Saxons, 


they were free from all ſervices and payments, excepting 


only to caſtles, bridges, [and, as it ſhouid have been 


added, expeditions ;]: but William the conqueror depriv=- 
ed them of this exemption, and inſtead thereof turned 


their poſſeſſions into baronies, and made them ſubject to 


the tenures and duty of knights ſervice. 

Unto all which may be added, what lord Hale de- 
livers, in a e treatiſe touching the right of che 
crown, as ſet forth by the very learned Dr, Farvurton bi- 

nn — © | ſhop 
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and ſtate,” p. 131. as follows: 


ter, for then we ſhould find ſome. Neither had they it 


and not per baroniam: and therefore it is clear, they 


poſſeſſions were not the cauſe of their ſummons. Nei. 
ther are they barons by preſcription; for it is evident, 
that as well the lately erected biſhops, as Glouceſter, 
Oxon, &c. had voice in parliament, and yet erected with. 
in time of memory, and without any ſpecial words in the 
erection thereof to entitle them to it. So that it is a pri. 


ſecration ; nor to their perſons, for in reſpect to their per- 


A biſhop may ſit 
in pailiament, 
upon his confir- 
matione 75 


out which the election is not compleat. And he adds, 
that it was well known, that Bancreft, being tranſlated 
to the biſhoprick of London could nut come to patlia- 
ment, before his confirmation. However, if a biſhop 
may come preſentiy after confirmation, and before ho- 
mage and reſtitution of temporalties; he comes as ſoon as 
he is inveſted with the ſpiritualties, and is not of neceſ- 
ſity to wait for his temporalties : which is a further argu- 
ment of a ſpiritual as well as temporal capacity in patlia- 


Biſhops tranſla. 
ted, pay yo new. 
Fees in pailia- 
ment. 


Biſhops places of 
rekd-nce, dur ng 
their attencance 


poſſeſſions were called baronies, becauſe they were the 
poſſeſſions of cuſtomary barons. Beſides, it is evident, 


to their incorporation and dignity epiſcopal. 
thereof, It is laid down by lork Coke, that a biſhop 


| beforementioned, Jones | held clearly, that a biſhop can- 


| ſtanding rule, when a table of fees was ſettled in the year 


Biſhops. 
ſhop of Glovceſter, in his “ Alliance between church 
The biſhops ſit in 
the houſe of peers, by uſage and cuſtom ; which I there. 
fore call uſage, becauſe they had it not by expreſs char. 


by tenure; for, recularly, their tenure was in free- alms, 
were not barons in reſpect of their poſſeſſions, but their 


that the writ of ſummons uſually went electo et con fir matt, 
before any reſtitution of the temporalties; ſo that their 


vilege by uſage annexed to the epiſcopal dignity within 
the realm ; not to their order, which they acquire by con- 


ſons, they are not barons, nor to be tried as barons, but 


4. A biſhop confirmed way fit in parliament, as a lord 


elect may ſo ſit; but in the caſe of Evans and Aſcuth 


not be ſummoned to parliament before confirmation, with- 


C. Ge LC oe» 

5. Biſhops being tranſlated, pay no new fees, upon 
their being introduced into parliam nt. This, with the 
like order for peers raiſed to higher dignities, was made 4 


1063. Gibf. 128. 


6. Anciently, the greateſt part of the biſhopricks in =. 
England, had ſeats (or, as they were commonly called 


in parliament. places) in or near London, in which they were ns 
| | = during 
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| during their attendance on parliament, on the court, or 
their own proper occaſions; and during thoſe attendan- 
| ces, they might freely exerciſe juriſdiction in their reſpec- 
| tive places, as in their own proper dioceſes; and this is 
| jeferred to in the ſtatute of the 33 H. 8. c. 31. for diſſe- 
| vering the biſhoprick of Cheſter from the archbiihoprick 
of Canterbury, in which there is this clauſe, “ ſaving to : 
| « the biſhop of Cheſter and his ſucceſſors, that his houſe | 
| « at Weſton, being within the dioceſe of Coventry and 
„% Litchfeld, ſhall be accounted and taken to be of his 
« dioceſe, and that he being refident in the ſame, ſhall 
e he taken and accounted as reſident in his own dioceſe, 
| « and for the time of his abode there ſhall have juriſ- 
« diction in the ſame, likewiſe as all other biſhops have in 
| & the houſes belonging to their ſees in any other biſboprick 
« within this realm for the time of their abode in the 
But now moſt of thoſe houſes are either exchanged, 
or (being built into private houſes) are held in leaſe of 
the biſhopricks to which they belonged; and no houſes, 
| now remaining, come under the circumſtance here men- 1 
tioned (of being a place of reſidence, in another dioceſe) 5 9 
but Lambeth houſe and Croydon, belonging to the ; 
archbiſhop of Canterbury; Wincheſter place, now re- 
moved from Southwark to Chelſea; and Ely-houſe in 
„ MET EO > 
7. The biſhops ſhall ſit in parliament, on the right fide of Order of theit * 
the parliament chamber, in this order: Firſt, the archbiſhop of fitting in patlia« 1 
Canterbury; next to him, on the ſame form, the archbiſhop of —_— | 
York; then the biſhop of London; then the biſhop of Durham ; 7 5 1 
then the biſhap of Wincheſter; then all the other biſpops after | iy 
J $. 660k noon | 
8. By a canon of the council of Toledo, no biihop, or whether they ' 
abdot, or any of the clergy, was to be a judge in caſe of my vote in 
JJ. oi e of ee 
This canon is ſaid to have been introduced into England 1 
by archbiſhop Lanfrank ; and confirmed in a ſynod held 1 
at London, and made a ſtanding rule of the Engliſh WM 
„%%% j Oo 85 1 
And this the clergy claimed as an exemption and pri- 1 
vilege; and eſteemed their attendance in parliament, ge 
nerally as a badge of eccleſiaſtical ſlavery. II. 
And in the caſe before us, as they did apprehend them- 
ſelves under an indiſpenſible obligation to the canon, the 
Ling gave them leave to withdraw: neverttcleſs, by the 
„ | 113td 
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' Itth conſtitution of Clarendon, they were required to te 


=, 
© penſion he ſhall in no wiſe be abſolved, unleſs he flit 
make a competent ſatisfaction.“ 


3i{991s.- 


preſent until judgment was to be given, 

Afterwards, by a conſtitution of archbiſhop Langton, 
it was injoined, that no clergyman ſhould exe rciſe ſecnln 
juriſdiction, eſpecially in caſes of blood. Lind. 26g, 

And by a conſtitution of Othobon : In cauſes of 


„ blood, in which judgment of death or mutilation ct 


"” members is given, we injoin that none of the cler; 


preſume to be a judge or aſſeſſor; on pain that beſict; 


CL the ſuſpenſion from his office which he ſhall ipſo fac 


% incur, he ſhall be otherwiſe puniſhed according to tte 


diſcretion of his ſuperior : from which ſentence of ful. 


Othob. Athon. 92. 

And in conſequence of the aforeſaid canons, the arch- 
biſhops and biſhops were wont to withdraw, when cauſes 
of blood were to be heard: with a proteſtation neverthe. 
leſs, that ſuch abſence ſhould not be any infringement of 


their ripht to fit and vote in ſuch caſes, if the canors 
were out of the queſtion. Gibf. TIS, 


Andin fact, there are ſeveral inſtances, wherein inte 


did ſit and vote, or wherein their right was acknowledged 
to fit and vote, in like caſes. 


As in the 4 Ed. 3. Roger de Mortiacr: Berisford, 


"Shrew, and others, were adjudged ee by bi. 


ſhops and others in parliament. 3 
In the 15 Ed. 3. Archbiſhop Stratford was acquitted of 


| treaſon in parliament, wy 3% four earls, four biſhops, and 
four barons, 


In the 5 Hen. 4. the commons thank the lords ſpiritual 


and temporal, for their good and rightfut judgacat: in 


freeing the ear! of Northumberland. 
In the 


In the 5 Hen. 5. Sir John Oldcaftle was attainted of 
treaſon and Bere by the lords ſpiritual and temporal. 
Nevertheleſs, lord Coke ſays generally, In caſes of 


trial for e miſpriſion of treaſon, or felony ; the 


lords ſpiritual muſt withdraw, and make their proxies. 
3 Inſb. 37 
But Dr. Gibſon obſerves. that _ the biſhops en- 


tied their proteſtation and withdrew, neither the tem- 


poral nor ſpiritual lords underſtood them to be under & 
engagement to withdraw, ſrom any law of the land. 


And much leſs can it be pretended, he ſays, that they 


are under any legal obligation in Cur reformed church; 
ſince 


3 Hen. 5. the commons pray judgment of the 
lords ſpiritual gy temporal on the earl of Cambridge. 


2 


ww AA, & 
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ſince the canon itſeif (ſpeaking of the canon of the coun- 
cih of Toledo) at firſt founded in ſuperſtition, and now 
probably aboliſhed by law, as being to the damage or hurt 
of the king's prerogative royal, was diſregarded for a long 
time after: the reformation, 'Tis true, in the tumultuous 
times of king Charles the firſt, This advantage, among . 
many others, was taken and inſiſted on, aga! inſt the ec- 
cleſiaſtical ſtate. But when it came to be a queſtion in 
the reign of king Charles the ſecond; the moſt emi- 
nent civilians 5 that time were adviſed with by the 
bihops in convocation, and unanimouily gave an opi- 
non under their hands, that by their Paying in the 
houſe of lords, While cafes of high treaſon were in 
abtetian there, they were in no danger of irregularity ; 
which was the ancient penalty annexed to the canon. 
Gib. 125. 
And Mr. Hawkins, ſpeaking of this matter, ſaith ihe, 3 
[t is agreed, that at a trial before the houſe of peers, every 
temporal ford who hath a right to vote in that houſe, 
hath a right to paſs on ſuch trial. But it is ſaid in the 
year book of 10 Ed. 4. 6. that upon the trial of a peer in 
parliament, the biſhops ſhall make a procurator, becauſe. 
they cannot conſent to the death of a man; but this is 
ſaid to be wholiy grounded on a canon not in force at 
this day; neither do I find (ſays he} any precedent where 
in they have been excluded againſt their conſent, or have 
withdrawn themſelves without a proteſtation of their right 
or making a proxy; and the judgment againſt the Spen- 
cers was expreſs]y reverſed for this reaſon among others, 
becauſe the biſhops were not preſent; and in the prece- 
dents chiefly inſiſted on of the other fide, it is not expreſsly 
faid that they were not preſent, and it doth not clearly 
appear, but that they might be included under the word 
peers. However it hath been always admitted, that they I 
have a right to vote in a bill of attainder; allo in the 
earl of Danby's caſe, they were adjudged by the houſe 
of lords to have a. right to vote in queltions previous to 
the trial of a peer, the? this was ſtrongly oppoſed by the 
houſe of commons, And their right to vote at the trial 
itſelf, if they think fit, ſeems fully implied in the ſta- 
tute of the 7 W. c. 3. which enacteth, that on the trial 1 
ef any peer or peereſs for treaſon or miſprif ion, all the peers ; 2 
who have a right to fit and vote in parliament ſhall be ſum— 
moned twenty days at leaſt before every ſuch trial, to appear "9 
a every ſuch trial, and that every peer ſo fummoned and 4 
#pearing fa vote in the trial, every ſuch peer firſt — 
ihe 
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the oaths of allegiance and ſupremacy, and ſubſcribing ond Fi 
peating the declaration againſt popery. 2 Haw, 423. 

But upon this, Sir Michael Fofter (after having ſtated 
the difference between a trial before the court of the 
high ſteward, and a trial in full parliament or before the 
king in parliament) obſerves as follows: Before this act, 
the real miſchief ſeems to have been, that in the trial of 
a peer in the court of the high ſteward, the peer's triers 


„were a ſelect number, returned at the nomination of the 


high ſteward ; and the priſoner was in every caſe debe 
red the benefit of a challenge. This was the real mi{. 
chief, and it was in many cales ſeverely felt. Accord. 


| ingly the act applieth the proper remedy ; for it enaQteth, 


e that upon the trial of a peer, all the peers having 
right to {it and vote in parliament {hall be ſummoned 
twenty days before the trial, to appear and vote at fuch 
trial: and every peer ſo e and appearing hal! 
<« vote in the trial of ſuch peer, ae firſt taken the 
© oaths appointed by the act.” The next clauſe 


ce 


provideth, © that nbither this act, nor any thing therein 
„contained, thall any ways extend, or be conſtrued to 


ce extend, to any impeachment c or other proceeding in par. 
% lament in any kind whatſoever,” —— The words of the 
laſt clauſe are very general, Hy FEI to exclude every 


_ proceeding in full parliament for the trial of a peer in 


the ordinary courſe of juſtice, But that conſtruction 


was rejected in the caſes of the earls of Kilmarnock and 
 Cromartie, and of the lord Balmerino, after the late rebel- 
lion, And accordingly all the peers and lords ſpiritus! 


were ſummoned. And thoſe lords who appeared having 


taken the oaths appointed by the act, the biſhops upon the 
day the trial came on, after making the uſual proteſtation 


withdrew. And the priſoners before their arraignment 
were informed by the high ſteward, that they were I!- 
titled to the benefit of this act in its full extent. The 


ſummoning the lords ſpiritual to the trial of thoſe lords 
was (Sir Michael ſays) he apprehends a prudent caution, 
in order to obviate a doubt that might otherwiſe at that 
critical time have ariſen from the words of the ſtatute, 
which (as was before obſerved) are very genera). But 
general as they ate, he ſays, he doth not conceive th-t 
they made that meaſure, tho? extremely prudent, abſolul /) | 
and indiſpenſibly neceſſary. For general words in a ſtatute 
muſt be controuled by the apparent intent of the legiſla- 


ture. They muſt in conſtruction be adapted to caſes then 


in contemplation, and to every other proviſion in the ſta· 
| | ute, 
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tute, ſo as to render the whole one uniform conſiſtent 
rule, ——And now to apply this obſervation to the 
preſent caſe, The act provideth, that every peer ſo 
ſummoned and appearing ſhall vote in the trial. By vot- 
ing in the trial, muſt (he ſays, as he apprehends) be 
meant voting throughout the trial, voting as a competent 
judge, in every queſtion that ſhall ariſe during the trial 
and above all, in the grand queſtion for condemnation or 
zcquittal, Now upon this laſt queſtion the biſhops can- 
| not vote. Tho' it hath been reſolved, and practice hath 
eſtabliſhed the rule, that in a proceeding in full parlia- 
ment in a caſe of blood, they may, if they chuſe it, vote 
upon alÞprevious queſtions, But in a proceeding in the 
court of the high ſteward, which he conceives this clauſe 
of the ſtatute had principally in contemplation, and to 
which no mere ſpiritual lord was ever ſummoned or could 
be, no queſtion but for acquittal or condemnation is the 
ſubject of any vote. For in all points of law or practice, 
the high ſteward gives the rule, as ſole judge in the 
court. To conclude this head, the act may (he ſays) 
with propriety enough be ſaid to regulate the proceeding 
in both courts, that of the high ſteward, and that in full 
parliament; but it doth not alter the nature and conſti- 
tution of either. Conſequently, it doth not give to the 
lords ſpiritual any right in caſes of blood, which they 
had not before, Fe. Crows Law: 44. 
9. Dr. Gibſon ſaith, The lords ſpiritual enjoy the ſame er hey 5 
legal privileges (trial by peers excepted, if they have not 8 | 
that alſo) that the tempora] barons do enjoy; as to have liament, or by a 
aday of grace; hunting in the king's foreſts; and the J 
like, Gibſe 133. Tr. per pais. 10. Edd 
Sir Vn. Staundforde faith thus: Ducheſſes, counteſſes, 
and baroneſſes ſhall be tried as peers of the realm; but 
lo ſhall not biſhops : for none of the ſtatutes relating 
thereunto have been put in ure to extend to biſhops, al- 
deit they enjoy the name of lords of parliament; for they 
have not this name by reaſon of nobility, but by reaſon 
of their office, and have not a place in parliament in 
reſpect of their nobility, but in re ſpect of their poſſeſſion, 
Viz. the ancient baronies annexed to their dignities. 
. „ OD 1 
Lord Cote ſaith; every lord of parliament, and that 
bath voice in parliament, and is called thereunto by the 
king's writ, ſhall not be tried by his peers, but only ſuch 
as fit there by reaſon of their nobility, as dukes, mar- 
quiſſes, counts, viſcounts, or barons ; and not ſuch 3 5 
| | | oras 
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| lords of parliament by reaſon of their baronies which the 


hold in ihe right of the church, as archbiſhops and hj. 


ſhops, and in time paſt ſome abbots and priors ; but they 


ſhall be tried by the country, that is, by freeholders, fer 
that they are not of the degree of nobility. 1 I. a 
3 Infl. 30. 5 1 „„ 


Lord Hale, in the manuſcript before quoted, ſays, thet 
the biſhops in reſpect of their perſons, are not barons, 
nor to be tried as baron... „„ 

And the late Mr. Madox, in a manuſcript now in the 
Britiſh Muſzum, concerning the Antiquity of paſſing bill 


in parliament, ſpeaking of this matter of biſhops, fays, that 


out of parliament, their honour not being inheritable, 
they are to be tried by ordinary freeholders, 

On the other hand, Mr. Hawkins obſerves as follows: 
It is ſaid by Staundforde and Coke, that thoſe who ite 
lords of parliament, not in reſpect of their nobility, but 


of their baronies which they hold of the crown, as biſhops 
now do, and ſome abbots and priors did formerly, are 
not within the intent of magna charta, to be tried by the 


peers. And Selen ſeems clear, that this is the only pri- 


vilege which biſhops have not in common with other 
peers. And thoſe who feem moſt for the contrary cpi. 


nion, admit that the law hath been generally ſo taken, 


Neither do they produce any precedent, where a biſhop 


or abbot hath been tried by the peers upon a commiſſon; 


but on the contrary admit that there are two piecedents 
of their being tried by the country or a jury. And itis 


ſaid by others, that there are divers precedents of this 
king; yet Selden, with his utmoſt diligence, ſeems able 
to produce but two, which clearly and fully come up to 


his point, viz. thoſe of archbiſhop Cranmer and biſhop 
Fiſher, However it ſeems to be agreed, that while the 


parliament is fitting, a biſhop ſhall be tried by the peers. 
2 Haw. 424. 2. | . „ 
Finally, lord chief baron Gilbert, in his treatiſe on the 


court of exchequer, page 40, ſays thus: „ The biſhops 


generally claimed an eccleſiaſtical privilege, to be tried 
only by the archbiſhop as their ordinary; therefore in the 


cafe of Mark, biſhop of Carliſle, where this challenge 
was made of the liberties of the church, and over-ruled, 


he did not challenge his peerage. And ſo was the caſe 
of Fiſher, biſhop of Rocheſter, in Henry the eighth's 
time. For they would not make any challenge to be 
tried by their peers ; for that would have admitted a tem- 
poral juriſdiction, So by non-uſer of any right org 
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tried by their peers in capital caſes, theſe biſhops who 
held per baronium, and had conſequently a privilege to 
have ſuch a trial, totally loſt the ſame, and are tried by a 
common jury. | | 
10. Prelates are included by name in the ſtatutes p;hupsincluded 
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which give the actions de ſcandalis magnatum. 2 R. 2. in 777 wg ae Y 
„ $5018: ; CO OW, i 
11. None but the king's courts of record, 2s the court What courts A 

| of common pleas, the king's bench, juſtices of gaol dali- 1 5 be. 
very and the like, can write to the biſhop to certify baſ- bet and the 30 
| tardy, loyalty of matrimony, and the like eccleſiaſtical like, _ 38 
matter; for it is a rule in law, that none but the king YA 
can write to the biſhop to certify, and therefore no infe- 4 
rior court, as London, Norwich, York, or any other in- | 
corporation; but in thoſe caſes, the plea muſt be remov- 1 
ed into the court of common pleas, and the court muſt *lſ 
write to the biſhop, and then remand the record, And i 
this was done in reſpect of the honour and reverence which M 
the law gave to the biſhop, being an eccleſiaſtical judge, * 
and a lord of parliament. 1 IAH. 124. 1 9 
V. Spiritualties of biſhopricks in the time of vacation. 9 
1. When a biſhop dies, or is tranſlated, or is employ- What is meant bt 

ed beyond the ſeas in negotiations for the ſervice of the N 9 
king and kingdom; the law takes care to provide a guar- e by 
dian as to the ſpiritual juriſdiction, during ſuch vacancy 3 
of the ſee or remote abſence of the biſhop, to whom bl 
preſentations may be made, and by whom inſtitutions, 3 
admiſſions, and the like, may be given: And this is 9 
that eccleſiaſt ical officer, whether he be the archbiſhop, 9 
or his vicar general, or deans and chapters in whom- 38 
ſoever the office reſides, whom we commonly call the 9 
guardian of the ſpiritualties. God. Intred. 9. Ged. 39. 5 9 
2. By the canon law, the dean and chapter are guar- Who ſhall bee bo 
cans of the ſpititualties during the vacancy. And it hath eee vl 
been allowed, that of common right they are ſo at this 5 "8 
dy in England, and that the archbiſhop hath this priv: 1 
lege only by preſcription or compoſition. 2 . 15. . 
„%% 8 „ Y 
And divers deans and chapters do challenge this by an- A 
cient charters from the kings of this realm. Ged. 30. 1 
But now generally here in England, during the vacancy 110 

of any ſee within his province, the archbiſhop is guardian 9 
of the ſpiritualties (as hath been ſaid) by preſcription or 1 


compoſition ; whereby all epiſcopal rights of the dioceſe 
| : | belong 
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And perquifites. 4+ And he ſhall have the perquiſites that happen by the 


* 5. After election and confirmation (and not before), 
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| belong unto him, and all eccleſiaſtical juriſdiction is ex. 
erciſed by him or his commiſſioners, for that time. 64% 

39, 42. Ayl. Parerg. 125. 5 
But when an archiepiſcopal ſee is vacant, the dean and 
chapter of his dioceſe are guardians of the ſpiritualtie; 

that is, the ſpiritual juriſdiction of his province and dig. 
ceſe is committed to them. God. 41. „ 
And by the 25 H. 8. c. 21. when the ſee of the arch. 
biſhoprick of Canterbury is void, the guardian of the ſpi- 
ritualties ſhall grant faculties licences and diſpenſation 
(throughout both provinces) as the archbiſhop might hate 

done. /. 16. 3 ĩ ùk 


of juriſdiction of the courts, as the power of granting 
licences to marry, probate of wills, and adminiftration 
of inteſtates eſtates, during ſuch vacancy ; and alſo of 
granting admiſſions and inſtitutions: but he cannot 
as ſuch conſecrate or ordain or preſent to vacant 
benefices, or confirm a leaſe, God. 21, 39. Wed, b. l. 
_ | babe | 


execution of ſuch power, until the new elected biſhop 
may by law execute the ſame, Watſ. c. 40. 
the biſhop is fully inveſted with a right to execcile 
all ſpiritual juriſdiction; and conſequently, then the 

power of the guardian of the ſpiritualties ceaſeth. GU, 
114. ET | 1 5 „ 


VI. Temporalties of biſpoprichs in the time of 


vacation. 


What is meant 1. A biſhop's temporalties are all ſuch things as the 
by demporalties. biſnops have by livery from the king, as caſtles manor 
lands tenements tithes and ſuch other certainties, of 

which the king is anſwered during the vacation. Wi}; 

5 „0 Ee nog ES 
Who hath the 2, The cuſtody of the temporalties of every arch- 
biſhoprick and biſhoprick within the realm, and of ſuch 
abbies and priories, as were of the king's foundation, 
after the ſame became void, belonged to the king during 
the vacation thereof, by his prerogative : for as the fpi- 
_ Titualties belonged during that time to the dean and chap 
ter of common right, or to ſome other eccleſiaſtical per” 

| ſon by preſcription or . compoſition ; ſo the temporalties 
came to the king, being patron and protector 0 18 
. FA. | | | 2 CNuTrcy, 


te mporalties. 
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| church, in ſo high a prerogative incident to his crown, 
s no ſubject can claim the temporalties of an archbiſhop- 
| rick or biſhoprick when they fall, by grant or pieſcrip- 
tion. 8 2 Infi. 15. > | | : 
3. And upon the filling of a void biſhoprick, not the des 250 oe 
| cw biſhop, but the king by bis prerogative, hath the Tas the . 
| tcmporalties thereof, from the time that the ſame became tion, . 
void, to the time that the new biſhup ſhall receive them 
ſtom the king. Watſ. c. 40. 5 , 
And by the ſtatute of the 17 Ed. 2. fl. 1. c. 14. The 
| ling ſhall have eſcheats of lands of the freeholders of archbiſhops 
and biſhops, when ſuch tenants be attainted for felony in time 
F vacation, whilf! their tempor alties were in the king's hands 
to give at his pleaſure, ſaving to ſuch prelates the ſervice that 
| thereto is due and accuſtomed, 

Accordingly, the temporalties being in queen Eliza- 
beth's hands, a copyhold eſcheated ; which was granted 
| by the queen, and it was held to be good. E. 42 El. 

„ oe gd os 5 

4. By the 1 Ed. 3. ſt. 2. c. 2. Becauſe before this 1 85 
time, in the time of king Edward father to the king that now nels gay 
is, the king by evil counſellors cauſed to be ſeized into his living. 
lands the temporalties of divers biſhops, with all their goods 
and chattels therein found, without any cauſe, and the fame 
beld in his hands by a long ſeaſon, and continually thereof took 
tre profits, to the great damage of the ſame biſhops, waſles ; 
and deſiructions of all their chattels manors parks and woods ; 
the king will and granteth, that from henceforth it ſhall not be 
done. 5 e | | | 
By the 14 Ed. 3. ft. 4. c. 3. We will and grant, that 
from hencefa th we nor our heirs ſhall not take, nor cauſe to be 
taken into our hands, the temporalties of archbiſhops biſhaps ab- 
bets priors or other people of holy church, of what eſtate and 
condition they be, without a true and juſt cauſe, according to 
the law of the land, and judgment thereupon given. 

By the 25 Ed. 3. ft. 3. c. 6. Becauſe the temporalties of 
orchbiſhops and biſhops have been oftentimes taken into the king's 
bands, for contempts done to him upon writs of quare non 
admiſit, and likewiſe for divers other cauſes, whereof the pre- 
lates have prayed the king that no ſuch taking ſhall from hence= 3 
ferth be made; the king will and granteth, that the juſtices who 3 
Hall give judgment agoinſi any prelate in ſuch caſe or the like, 55 
Hall receive for the contempt ſo judged a reaſonable. fine at the 
ume of the judgment if the party offer the ſame, or otherwiſe 
after the judgment, at what time the party will offer himſelf. 
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and inſufficient men. 2 Inf. 15. 


| lows : The guardian, fs long as be ſhall have the cuft: dy of 


 warrens ponds mills and ether things pertaining to the ſan 


fold, c.5 


IIs 
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5. Ranulph, chaplain to king William Rufus, and af. 
terwards by him made biſhop of Durham, was a fad 
for the king in making merchandize of church livings, 
inaſmuch as when any archbiſhoprick biſhoprick or ny. 
naſtery became void; firſt, he perſuaded the king to kery 
them void a long time, and converted the profits there 
ſometime by letting, and ſometime by ſale of the ſame, 
whereby the temporalties were exceedingly waſted 10 
deſtroyed: ſecondly, after a long time no man was pre. 
ferred to them by delivery of the ring and ſtaff, by livery 
of ſciſin, freely, as the old faſhion was, but by bargiin 
and ſale from the king, to him that would give moſt; ; by 
means whereof, the <hurch Was ſtuffed with unworty 


But by the great charter, g H. 3. it is enacted as fol 
the land of an heir within age, ſhall keep up the houſes pai 


land, with the iſſues of the faid land; and he fhall deliver i 
the heir when he cometh to his full age, all his land ſtored with 
Plong hs and all other thinrs, at the leaſt as he recerved it. Al 
theſe things ſhall be obſerved in the cuſledies of archb! ſheprich 
biſhapricks abbeys prices churches and dignities vac whit 

appertain unta us; except this, that fuch ech all nal b 


Shall not be fold] F leta faith, that the ſame malt not be 
ſold nor let to farm; yet the king may commit the tem- 
poralties of them during the vacation, as by the ſtatute of 
the 14 d. 3. (hereafter following) doth appear. 2 Inj. 


By the ſtatute of the 3 Ed. 1. e. 21. - Tu e up 
of leur, being within age, which be in ward of their lords, 1 
7s provided, that the guardians all keep and juſtain the lai, 
without mating deſtruction of any thing ; and that of Ju 
manner of wards ſhall bs donc in all paints as is cortained i 
the gr eat charter, and that it be ſo rfed from henceforth. Ant 
in the fume manner fhall archbiſhupricks Hoope iel. abbacies 
churches and all [piritua! diguities be kept 1 in time of Vacation, 
By the 14 Ed. Jo ſt. 4» Becauſe that in toe petition of lle 
relates and clergy 1 15 contained, that eſcleators and tt! 
frebers, in the time of vacaticn of archlijhipricks ee 
and other pr elacies, have dove great waſie and de eftruetion ; 
wiil and grant, that at all times from henceſfor th, when ab 


voidances ſhall happen, that our eſcheators and the cjcheater's 7 


gur hears WIG fer the time ſhall be, [hall enter and caie toe 
we 


tend 
| per ld. 
in 


; cathe 


7 7 


and 


Biſhops. 209 
ul kept the ſaid vndances, without doing waſte or deſtruction 

in the manors warrens parks ponds or woods; and that they 

fell m2 underwaod, nor hunt in the parks or warrens, nor fiſh 
© ponds nor free fiſhings, nor ſhall rack nor take fines of the 

tenants, free nor bend; but fhall keep and ſave as much as 

i gertaineth to the ſaid voidances, without doing harm or any 
* anner of oppreſſion. And if the dean and chapter of churches, 
'l WW cher a! priors ſubpriors prioreſſes ſubprioreſſes and covents 


4 1 


„% bprelacies abbies or priories, whoſe voidance pertaineth to us 
J ard our heirs, will render to us and our heirs the value of the 
N ſud viidance, as other will reaſonably yield, then the chancellor 
' WF und tron firmer ſpall have power to let to them the ſaid voidances 


head and ſufficient ſurety, fo that they ſhall have the ſame 


| before all other, yielding to us the value of them, according as 


9 ſtall be found by remembrances of the exchequer, or by inqueſt 
7 | ts be taken upon the ſame if need be, without making fine. 
: Aud in caſe they will not accord to yield to the value, nor find 
; ſuch ſurety 3 then the chancellor and treaſurer ſhall cauſe to be 
. ordained the good preſervation of ſuch voidances by eſcheators or 
aher ſufficient keepers to anſwer the king of that to him per- 
i taineth reaſonably, without doing waſte or deſtruction, or other 

b thing which may turn in diſheriſan of the churches whereof ſuch 
a veidances ſhall happen. c. 4. | 


And we do grant full power to our ſaid chancellor and trea- 
| /wer, which taking to them other of our council ſuch as to them 
e ſcem beſi to be taken, by good information of remembrances 
ef the exchequer and other informations as to them ſhall ſeem 
| beſt ſhall let the vacations of archbiſhopricks biſhopricks ab- 
bacies priories and other houſes whoſe vitdances pertain unto us, 
to the dean and chapter prior or ſubprior prioreſs or ſubprinreſs 
and covent, to yield a certain of every voidance by the year 
quarter or month during the vacations, accordiag as to them 
Hall ſeem befl, without making any fine; ſo that no eſcheator 
nor other miniſter, in the time of vacation, ſhall have cauſe to 
enter or .meddle to do any thing, which ſhall be in prejudice 
ef the churches, whereof ſuch vaidances ſhall happen: ſaving ta 
us and to our heirs, the knights fees, advowſons of churches, 
eſcheats, wards, marriages, reliefs, and ſervices of the ſaid 
. %%% Oy e 
6. By the 52 H. 3. c. 28. it is provided, that if any Remedy for the 
wrongs or treſpaſſes be done to abbots priors er other prelates of ſuccetlor, for I 
the church, and they have ſued their right for ſuch wrongs, zins f ine 
and be prevented with death before judgment given therein; deceſlor. l 
their ſucceſſors ſhall have their ations to demand the goods of 
their church out of the hands of ſuch treſpaſſirs. Moreover, 
the ſucceſſirs ſhall have like action for ſuch things as were lately 
. 5 BD . 10100 
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When the cu. 
{roy of the 
temporalties 
ceatcth, 


Bith9ys. 


withdrawn by fach violence from their houſe and church, befer 


the death of their predec eſſors, tho their ſaid predeceſſir: ard 
not purſue their right during their lives. Aud if any intrude 


110 the (ann or trnements of ſucß religious perſons in the time: Ji 
vacation, of, woo lang their predeceſſers died ferfed as in tie 


right of weir church, the fucerſfors ſhall have a writ to recover 


ther ſei; en. And 1 geg ſhall be awar dd them, as in af; 


F 


/ novel diffeiſin 7s wort 10 be. 


It is provi ied} There were two miſchiefs at the com. 
mon law (as many 41d hold); the firſt, that if goods 
were taken away in the life of The” pr. eoeceſfur, aitcr his 
death the ſucccilor had no remedy for ſuch treſpaſies; 
and the other miſchief was, that if in time of vacaion 
apy iptfuſton were made, the ſucceilor had no remedy to 
recover the land with damages, tho? thercof his prede- 


cellor died ſeiſed: and both theſe are FERN vy this act, 


2 [nft. 151. 


Abbots priors er other prelates] T he word prelates being 


e after ahbots and priors, who are inferior to arch- 


biſbops and biſhops, lord Cote ſuppoſeth, that theſe lat 


are not comprenenied in this act, and labours to prove 


that they ade not, But PFitzher bit is of a contrary Opi- 
n ion, and includes ar chb; ihco p and biſhops in the word 


prelutes, and alſo in the words [of ſuch religious perfone] i 


the latter clauſe; and ſays, that the bithop ſhall puniſh a 


treſpals done in le of vacation of the bi ſhoprick, in 


cutting Gown of trees and the like, for of right the king 
cennot cut ſuch trees; but for hunting in the parks, cr 


| hiking in the piſcaries, it ſeemetn the king ought to have 


the action for the treſpaſs done in the time of the vacan— 
cy: But if they do deſtroy all the fiſh within the fiſh— 
Pools, or kill all the deer in the palks, in the time 
of the vacancy ; it ſcemeth tentonz bie, chat by this ſta- 
tute the lucceffor have an action for ſuch treſpa 8. 
Gi'/. 655. 

Latel, withdrawn} Yer] if the taking of the goods were 
long bolyre fach 1 the ſugceftor that] have an action 
of treſpats by this ſtatute. 2 fe. A 

os a new biſhop is made, he may not de jure 
beide his coniecration claim the temporaltics of his bi- 
ſhoprick, altho* that ex gratia the king by his letters pa- 
tents m ay g grant them unto him after his confirmation, and 
before his Coniccration, and the grant then made is good: 
Rut after that hee is conſecrated inveſted and inſtalled, he 
may fue for his i<aporaltics out of the King” 5 hands 25 
| ur 
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„eit directed to the eſcheator. Yet upon ſuch writ, the 
1 WW t:mporalties are not de jure to be delivered, until the 


gnetropolitan hath certified the time of his conſecration, 
/ WB altho! that the freehold of the temporalties be in him by 
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nie conſecration. Wai. c. 40. 
* | „ | 
| VII. Archbiſhops juriſdidtiun over their provincial 'q 
: | Le. biji:ops. 1 8. 
$ 1, The archbiſhop hath two concurrent juriſdictions, General power 
dae tas ordinary or biſhop within his own dioceſe, the of che archbi- 
1 | other as ſluperiptendant throughout his whole province of Ps. 
) a ceclefiaitical matters, to correct and ſupply the defects 


; of other biſhops. _ 3 . . | 
2. By a canon of Edmurd archbiſhop of Canterbury, Preſentment of 
There ſball be in every deanry, two or three men, having God he exceſſes of 


t 
lefore their eyes, who at the command of the archbiſhop or his * 


: fcial, ſhall preſent unto them the publick exceſſes of prelates 
aber the clergy. Lind. 277. : ns 
Jus or three men] Which office Cevolved afterwards 
| upon the churchwardens, Lind. 277. oy 

In every deanry] That is, rural deanry, Id, 

| His efficial] Who hath the ſame conſiſtory with the 
archbiſhop himſelf, at leaſt in thoſe things which concern 


his metropolitical juriſdiction. Lindw., 277. 

Paſlict exceſſes] That is, notorious ; whereof great and 
publick infamy doth ariſe, 14. CE 

Of the prelates] To wit, biſhops; who inaſmuch as 
they are his ſuffragans, are ſubje&t immediately to the 
archbiſhop and his official; and alſo the officials of the 
lane biſhops. Id. „„ e 8 
1 Ard other the clergy] viz. ſubject to the ſaid ſuffragans, 

3. If the archbiſhop viſit his inferior biſhop, and inhi- archbitop's 
bit him during the viſitation ; if the biſhop hath a title to viſitation of 
collate to a benefice within his dioceſe by reaſon of lapſe, Balles 

yet the biſhop cannot inſtitute his clerk ; but the clerk 

ought to be preſented to the archbiihop, and the areh- 

biſnop is to inſtitute him, by reaſon that during the in- 

hibition, the biſhop's power of juriſdiction is ſuſpended. 

62d. 10. „ Rn the ops Fs ; oF | | 

4. There ſeemeth to be ſome confuſion in the books, Whether he can 
Concerning the depoſing or depriving of a biſhop. The Dea. to de pri- 
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the lame power over his lutfragan biſhops, as every b. [hop 


_ Bishops 
truth is, deps/ing is one thing, and depriving is annther 
thing very different, Depoſition implies the taking aua, 
or putting him from the office itſelf, or degradipg him 


from the order of biſhop ; deprivation only takes from kin 
the exerciſe thereof in ſuch a particular dioceſe, leaving 


him {till biſhop as much as he was before, and only va 


Cates his promotion. 
As to the former of theſe, the power of ber, Dr 


Ayliffe ſays, that by a canon of the council of Lateran, 
biſhops cannot be depoſed by their metropolitans, with. 
out the pope's leave or licence lo to do; even as 2 biff 
cannot by his power alone depoſe any Clerk from his or. 


ders, tho' he may by himſelf give a perſon orders, %. 
Parerg. . 

And Dr Godolphin ſays, that the conſecration of 2 
biſhop is character indelebilis : inſomuch that altho' it ſoul! 
ſo happen, that for ſome juſt cauſe he ſhould be deprived 


or removed from the ſee, or ſuſpended ab 2ff7cio et beneficiy 


both from his ſpiritual juriſdiction as to the exerciſe and 


execution thereof, and alſo from the temporalties and prou- 
| fits of the bilhoprick ; yet he ſtill retains the title of a bi- 
| ſhop, for that it is ſuppoſed the order itſelf cannot ably- 


lutely be taken from him. God. Rep. Can, 49. 
But as to deprivation, Dr Ayliffe ſays, that in Enoland, 


an archbiſhop may deprive a biſhop, if his crime deſerves 
ſo (ſevere a puniſhment ; and that it is ſaid in the canon 
law, that a biſhop who is unprofitable to his dioceſe on4ht 


to be deprived, and no coadjutor aſſigned him, nor ſhall 


he be reſtored again thereunto. yl. Par. 124. 


And Dr Gibſon delivers it ablolutely, that the ke 


bdiſhop has a right to deprive a ſuffragan biſhop ; and for 


the ſame refers to the caſe of Lucy 5nd Drs WWatjen biſhep 
of St David's, E. 11 V. which was thus: Lucy promo! ud 
a ſuit ex officio before archbiſhop Teniſon, in a cvuit 


held at Lambeth before the eee himſelf in peiſon 


(who called to his aſſiſtance fix other biſhops), for finony 


and other offences. And the biſhop of St David's moved 
the court of king's bench for a Prohibition: z and the ſug- | 


geſtion was: 


Firſt, That it doth not appear, that the biſhop of dt 


David's was cited to appear in any court whereof ihe law 


takes notice; for the citation is, that he ſhould appeir 
before the archbiſhop of Canterbury or his vicar general, 


in the hall of Lambeth houſe; which is not any court 


whereof the law takes notice: for the archbiſhop | hata 


hain 


Biſhops. 


| t1th over the clergy of his dioceſe ; but no biſhop can 
cite the clergy before himſelf, but in his court; and 


therefore the citation ought to have been here, to appear 
in the arches, or ſome other court of the archbithop. 

But it was anſwered, that without doubt the archbiſhop 
hath juriſdiction over all the clergy, as well biſhops as 


others, within his province: And for that was cited the | 


calc of Dr Wood biſhop of Litchfield and Coventry, who 
in the year 1687 was ſuſpended by archbiſhop Sancroft 
for dil \anidations, and the profits of the biſhoprick were 
ſequeſtted, and the epiſcopal palace was rebuilt out of 
wem; and he died under that ſequeſtration: And there 
was cited alſo the caſe of Marmaduke Middleton biſhop 
of St David's, who in the year 1582 was ſuſpended by 
the high commiſſioners (who hed not any new, or greater 


juriſdiaion than the archbiſhop) for miſapplication and 
zbuſe of the charity of e at (which was one of the 


crimes of which this preſent biſhop is alſo accuſed.) And 
Holt chief juſtice ſaid ; The admitting of that point of 
the juriſdiction to be difoutrd;: would be to admit the 
diſputing of fundamentals, which the counſel] of the other 
fide attempt to ſubvert, not duly conſidering the reſpect 
due to the primate and metropolitan of Eneland; for the 
archbiſhop of Canterbury has without doubt provincial 
juriſdiction over all his ſuttragan biſhops, which he ma 

exerciſe in what place of the province it ſhall pleaſe him ; 

and it is not material to be in tne arches, no more than in 
any other place; for the arches is only a peculiar, con— 


hiting of divers pariſhes in London, exempt from the 


bilnop of London, where the archbiſhop of Canterbury 
exercileth his metropolitica] Juriſdictions but he 1s not 
confine] to exerciſe it there: And the citation is here to 
appear before the archbiſhop himſelf, or his vicar general, 


wiv 1s an officer of whom the law takes notice; for the 
Vicar general in the province is of the ſame nature as the 
chancellor | in every particular dioceſe; and the dean of 


the arches i is the Vicar general of the archbiſhop 1 in all the 
province, | 


Sccondly, It was 1 by the counſel of the bi hop. 
for the prohibition, that the matters contained in the ar— 
ticles exhibited againſt the biſhop before the archbiſhop 


were of temporal cognizance, and not cognizable before 


the archbithop : 'The firſt of which articles was, that the 


biſh»p of St David's, being incumbent of the church of 
oroughgreen in the county of Cambridge, covenanted 


With William Brooks for two hundred guineas, to make 


£3 | him 
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Bilhops. 


him his curate, and to reſign to him his rectory, when be 


ſhould be requeſted to do it. But by Holt chief juſtice 


ſimony is an offence by the canon law, of which the 
common law doth not take notice to puniſh it; for there 


is not a word of fimony in the ſtatute of Elizabeth, but o 


buying and ſelling: Then it would be very unjuſt if 
eccleſiaſtical perſons mightoffend againſt their eccleliaftica 
duty in ſuch inſtances, of which the common law cannot 
take notice to puniſh them, and yet the king's bench 
ihould prohibit the ſpiritual court from inflicting Punith. 
ment according to their Jaw: The clergy are ſubject to; 


law different from that to which laymen are ſubjed; fur 


they are ſubject to obey the canons ; for the convocat Gn 
of the clergy may make laws to bind all the clerks, but 
not the Jay people; and if the clergy do not conforn 
themſelves, it will be cauſe of deprivation. 

Then the counſel for the biſhop ſaid, that another 2. 
ticle againſt the biſhop was, that he took exccliive fees, 


for conferring orders, inſtitutions, viſitations, and the 


like; which amounts to extortion : and therefore is pu- 
niſhable by ir dictment at the common law; and the f. 
ther, becauſe they ſhew cuſtom for the ſaid fees, and tne 
ſpiritual court cannot try cuſtum or not. hut jt wa 
anſwered, and agreed to by the court; that thete offences 


in the ſpiritual court, and by the canon law, are fimony, 
And by Holt chief juſtice; by the canon law, and of com. 


mon right, no parton ought to take any thing for chriſten- 
ing of children, burials, or the like, but by cuſtom they 
are allowed to take ſomething; and e are 
ſuable only in the fpiritus] court, and are mere) an tc- 


cleſiaſtical duty; and it is a queſtion, whether the taking 
more for them than ought to. be taken, Con be extorſi n 


at common law; and in the preſent cafe, the matter 
cuſtom is oy: in queſtion; for then they O, ont to have i 
a poſitive cuſtom to take ſuch a ſum, which is not here, 


but only tha :t he took more than the uſual fees : but if the 


cuſtom hed been laid, it ſeemed to him, that a prohibition 
would not have lain; becauſe it concerns mere eccleſtaſt. 
cal perſons and ri ichts, and therefore may be founded up- 
on their esch. fiaſtical conſtitutions, 


Then the counſel for the bithop ſaid, that cocks ar- 


ticle againſt him was, that he ordained a man, and de 
not adminifier to hin the oaths according to the 1 IL, 
and yet certified under his epiſcopal teal that he had taken 
the oaths, whereas he had not taken them ; which 5 
puniſhable by the {tatute of the 1%. at common 5y 

5 | | eng 


Biſhops. 


N being a breach of the ſtatute, But to this it was an- 
| ſwered by the court, that the ſtatute hath made it now 
| pert of the office of a biſhop, to tender the oaths upon or- 
dination; and then the metropolitan may proceed againſt 
| a biſhop, if ne doth not obey the ſtatute in this point, for 


\roceeding contrary to his office of biſhop. . 
Then che counſel for the biſhop argued, that another 
article againſt him was, that he had ordained a man un- 


| der 2ge 3 that the biſhop made his defence and ſaid, that 


the churchwardens had certified to him that he was of 
full age; to which the promoter anſwered, that the cer- 
tificate was forged, for the ſaid churchwardens did not 


certify, and one of them could not write; fo that this 
article imports forgery, and therefore exarninable and pu- 


niſhable at the common law; and fince the act of uni- 


formity hath altered the law, they ou; ht to proceed on the 


ſaid act, for ordaining under age. But the court faid, 
that the diſtinction which would anſwer almoſt al! theſe 
ebjctions, was this; that as to whit relates to the office 
of biſhop, and is againſt his duty as a Dilnep the ſpiti— 
tual court may proceed againſt him, to deprive him, but 
not puniſh him as for a temporal offence : In Caudrey” 5 
caſe, 5 Co. upon a ſpecial verdict found it appeared, that 


| Caudrey was deprived for preaching againſt the common 


prayer; and tho* there was other puniliigent appointed 
by the ſtatute, and not de privation until! the ſecond of- 
fence, yet it was held, that the ſp:iitual court might pra- 
ceed by their own Jaw, and deprive him lor ine tirit ; 
being aga inſt. the duty of his office as a minitter, 3 
they having. power to purge. their body of all ſcandalous 
members. 


Another article was, for hs abuſe of the charity at 


brecknock, and for putting out the {chovolmaſter there, 


and for deraining a deed of exemplification. And a pro- 


kidition was granted as to this areiele, but denied as to the 


ret, L. Raym. 447. 


K prohibition deing eie. 
and many ſcandalous things were ae againſt the bi- 


ſhop of St David's, to the fat! sfaction of tne court, But 


when they were going to give judgment, the biſhop, tho? 


he had waved the privilege of his pterage, and had gone 
on lubmitting to the authority of his judge, yet then re- 
lumed his privilege. No regard however was had to this 


plea, ſince it was not offered in the firſt inſtance: and 
the .ichbiſhop pronounced a ſentence of de privation. 2 
Satu, 050, 5 P 4 
Upon 


« archbiſhop » went on, 


Biſhops. 


Upon this, the biſhop of St David's appealed to the 
delegates: and perceiving that they were of opinion 0 
aihrm the ſentence, he moved again for another prohibi— 
tion to be granted to the commiſſioners delegate, to ſtay 
their proceedings in the appeal from the ſentence of the 
archbiſhop ; upon a ſuggeſtion, 1. That by the canon Jay, 
the archbiſhop alone could not deprive a biſhop. 2. That 
the delegates refuſed to admit his allegations. . 

As to the firſt; Holt chief juſtice and the reſt held, thit 

an archbithop hath power over his ſuffragan biſhops, and 
may deprive them; that tho” there way be a co-ordinaticn 
amonelt the bithops jure divine, yet there is a ſubordina- 
tion jure eccliſiaſtico qua humane; not of neceſlity from the 
Nature of their offices, but ior convenience: and for what 
other purpoſe have archbiſnops been inſtituted by ccclch- 
aſtical conſtitutions? The power of an archbiſhop wis 
very great here in England anciently; and he had the 
fame juriſdiction of ſupremacy, as the patriarchs of Con— 
ſtantinople and other places. The pepe uſed to call him 
alterius orbis papam, and he exerciſed the ſame juriſdic— 
tion with him. Theodore, who was archbiſhop not long 
after Auſtin, deprived Winifred biſhop of York, for the 
ſaid ſee was not then metropolitical, but ſubject to the 
archbiſhop of Canterbury; and yet at the ſame time there 
was a council held, and Beda commends Theodore for 
it. But afterwards, in the time of Henry the firſt and 
king Stephen, the pope uſurped the authority of the 
_ archbiſhops; in exchange for which, they became gat 
nati of the pope. And that is ihe reaſon why this prac- 
tice cannot be found to have been put in uſe for ſo long a c 
time. But at this day, by the act of Hen. 8. this juriſ- e 
diction is reſtored, It was always admitted that the arch- [ 
t 

0 
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biſhop had metropolitical juriſdiction, and the biſhops 
ſwear cancnical obedience to him; and whete theres a 
vilitatorial power, there is no reaſon to qu-ſtion the power 
of deprivation; for the ſame ſuperiority, which gives | 
him power to paſs eccleſiaſtical cenſures upon the biſhops, | | 
will give him power to deprive, it being only a different 
degree of puniſhment for a different degree of offence. 
And to queſtion the authority of the archbiſhop, is to 
queſtion the very foundations of the government. But 
Holt chief juſtice ſaid, that tho' he was fully ſatished that 
the archbiſhop hath ſuch juriſdiction ; yet he would not 
make that the ground ef denying a prohibition in this 
caſe: i he matter of the ſuggeſtion is, that the archbiſhop 
is reſtrained by the canon law, from proceeding 1 


Biſhops. 
| the aſſiſtance of others: whether he be ſo or not, is mat- 
| ter proper for the conuſance of the delegates upon the ap= 


neal, but is no ground to prohibit them from proceeding z 
and it is without precedent, to grant a prohibition to the 


eccleſtaſtical court, becauſe they 8 there COncrary: to 


he cahons. 
Then it was moved, that the court would grant a man- 


damus to the de Jegates, to admit the biſhop's allegations z 


and it was compared to the caſes where they grant manda- 


mus 5 to compel the g grant: ng of probates of wills, or | #7 RY 
ters of adminiſtration. But by Holt chief juſtice, The 


king's bench cannot grant a mandamus to them, to com- 


pel them to proceed according to their law: Indeed man- 
damus's are grantable to compel probate of wills, becauſe 
it concerns temporal right; and to compc] the granting 
of letters of adminiſtration; becauſe the ſtatute directs to 
whom they ſhall be granted. But . in the preſent Cale a 


mandamus was not granted. 


Upon the whole, a prohibition was denied by the court; 5 


and they ordered that the ſuggettion be entred on record, 
that the court 8 8 enter their reaſons of denial. 1. Ron. 


530. 


it to the then attorney general z who certified his opinion 
to be, that a writ of error wouid lie in this caſe, Upon 
which, the ſuggeſtion was entred upon record, and the 
cenial of the prohibition ; and the writ of error was grant- 


ed, and the whole record brought by the chief juſtice into 


lien And afterwards, upon hearing of his opinion, 
the lords of parliament were of opinion, that a writ of 
error would not lie in this caſe. | 


And lord Raymond ſays, that lord chief raſtice: Holt 


told him, if the lords had been of opinion, that the pro- 
hibition ought to have been granted, yet he never would 
have granted it. L. Raym. 545. 


And Dr Maison was afterwards excommunicated for 


non-payment of coſts; and in Michaelmas term in the 


I An, was brought into the court of king's bench upon an 
habeas corpus directed to the ſheriff of Middleſex, in order 


to be diſcharged. To which writ the ſheriff made a long 


return, in which the ſignificavit and excommunicato capiendo 
were ſhewn at large; by which it appeared, that the de- 


fendant was in cultody of the ſheriff, being arreſted upon 
an 


After which denial of the prohibition, the bichoß of 
St David's petitioned the lord chancellor Somers, to have 
z writ of error upon this denial of che prohibition, Who 
having ſome doubt, whether it would he or not, referred 
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_ miliioners delegate. 


ni ſicavit was bad, and that by exception taken to i: 


time of the proſecution was, and now is biſhop of dt 


David's; 
venth year of king William, and fat there as biſhop, 23 


tent of this piez was, to have the judgment of the king; 


writ of error in parliament, where he hoped to have judy. 
ment in his favour as to the right of the biſhoprick, of 


1s biſhop, as they ſay he 1s, then a 4 145 will not he 
againſt him, becauſe he is a peer of parliament. But the 
court retufed at firſt to receive the plea, 


mmucaty capien: 10, 
fuled to take any notice of the plea. 


Biſhops. 


an excommunicato capiends, being excommunicate for nen. 
payment of cofts, in which he was condemned by the com- 
And the return of the habeas corpus 
being filed (tho? the defendant was informed that the fr 


might be diſcharged) his counſel] offered a plea ward 
and fined by counſel, that he long before, and at the 


that he was ſammone ed to patliament in the ſe. 


appcareth by the record; and ſo concluded in abatement 
becauſe a capias doth not he againſt a peer. And the in- 


bench upon it, and upon the ſame judgment to bring : 


which he was deprived by the archbiſhop. And therefor 
his counſcl inſiſted, chat their plea ſhould be received, and 
that they were ready to try it With the attorney geneial, 
whether the defendant was biſhop or not; and that if he 


1. Becauſe the 
and therefore 
2. He hath not made 


detendant is not in cuſtody of the marſhal 
he cannot plead ſo us he has here. 
any concluſion to his plea, 


that biſlops are ſubject to be excommunicated, and if an 
excommunicals capiendo ſhould not he againft them, there 


would be a judgment without a Ne of exccuting It, 
which 1s abiuid, 


But atterwards the defendant 2mended his 28 and 
pleaded as in cuſtody of the ſheriff of Middleſex, Ani 
| the pita 
was received, and a day given to the queen's attorney gc- 


upon tne importunity of the defeudant's counſel, 


Beal 10 reply 1 do it, 0 4 emu, as he lhould Judge 28 


queen, „ ano cthet day. And afrerwards he came ai, : 


declared to the cautt, that he would not intermeddle in 
the matter. Upon e the court ſaid, that fince it 
appeared to them, that the izuiſica vit was ill, becauſe it 
did not appear hot theſe coſts were ad! udged in A cauſe of 
cccleflaſtical cognizance, they quaſhed the writ of excm- 
and diicharged the defendant, and fe- 
L. Raym. 817. 


and therefore the court ol 
not know what judgment he defires, 3. All the court held 


But: 


Biſhops. 
But Dr-Watſon having been promoted by king James 
| the ſecond, that party, though aſhamed of Watſon as a 
corrupt and vicious prelate, yet continued to ſupport him. 


| The archbiſhop's juriſdiction was therefore excepted 
zgainſt in the houſe of lords; under a pretence that he 


could not judge a biſhop, but i in a ſynod of the biſhops of 


the province, according to the rules of the primitive times, 


In anſwer to which, it was ſhewn, that from the ninth. 


century downward, both popes and kings had concurred 


to bring this power ſingly into the hands of the metropo- 
litans; hit it was the conſtant practice in England be- 
foe the reformation; and by the proviſional clauſe in the 

act of the 25 H. 8. impowering a new body of ecclen- 
iſtical laws to be drawn, all former laws and cuſtoms were 

to continue in force till that new code was framed ; which 
confirmed the power the mctropolitan was then poſjeited 
of. Nor could the archbiſhop erect a new court, or pro- 


ceed in the trial of a biſhop in any other way than in that 


which was warranted by law or . o ͤ khis no 


anſwer was made (nor could be made ;) but yet the buſi- 
neſs was kept up by the biſhop's friends, and at laſt drop- 


ped, with an intimation that it was hoped the fre would 


not be filled, till the houſe was better ſatisfied of the arch- 
biſhop's authority. 2 Yarn. 656. 

But it may not be improper to take notice here, that 
according to the ſenſe of thi e canon law, 1t 1s not regular 
to ſubject ſuffragans to the cenſure of the officers of an 


archbiſhop (from that reverence which is duc to the epiſ- 


copal office: ) And accordingly in the time of archbiſhop 
Cranmer, Nix biſhop of Norwich protelled againſt the 
proceedings of the archbiſhop's commiſſary in his metro- 
political viſitation; becauſe it was againſt the dignity of a 
biſhop to be jugged or procenged againſt by a commilſary. 


Gib. 1006. 


5. Every biſhop (Dr Gibſon ſays) whether created or Option, 


tranſlated, is bound, immediately after confirmation, to 
make a legal conveyance to the archbiſhop, of the next 
zyoidance of one ſuch dignity or benehice, belonging to 
his fee, as the ſaid archbiſhop ſha'l chute and name; 
which is therefore commonly called an tien. Of this 
ve find early mention in the records of the (ee of Canter- 
bury, among the preſentations, inſtitutions, and .colla- 


tions of the archbiſhops; ; but with theſe two Variations, 


that in ſome places it 1s ſaid to be due ratione conſecrati- 
onis; and that anciently the perſon to be promgted was 


named to the biſhop, and not the dignity or bencfice he 
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fall, or of ſome one certain, to the archbiſhop, hrs ce. 


terwards for the next avoidance. But in caſe the b ſhi 
dies, or is tranſlated, before the preſent incumbent of . 


moved, it is generally ſuppoſed that the option is void; 


tinuance in that ſee. Grbſe. 115. 


happen, the right of filling up the vacancy ſhell go to hi; 
executors or adminiſtrators, As in the caſe of Richard; 1 


thus: Dr John Potter, late archbiſhop of Canterbury, 
being poiteiled of or intitled to the next preſentation to 


church, called by the name of options, Under grants from 
the biſhops of the province, by virtue of the preropative 
of the ſee of Canterbury, did by his will dated Aug. 12. 


truſt nevertheleſs, that in diſpoſing of the ſaid options, 
regard be had, according to their diſcretion, to my eldeſt 


the huſbands of my daughters, to my preſent and former 


my worthy friends and acquaintance, particularly to the 


in due time, find ſome opportunity to rectify tho'e mil- 


teſtator died in October 1747. And Dr Paul and Dr 


are called options, are of ſuch nature, that if an option, 


1s gone OT loit; as it would be alſo, if ſuch option ſhould 


Biſhops. 
was to be promoted to. But ever ſince archbiſhop Cz, 
mer's time at leaſt, the way hath been, to convey the 40. 
vowſon, either of the firſt dignity or benefice that ſhy) 


cutors and affigns, at firſt for twenty one years, and a. 


promotion choſen by the archbiſhop ſhall die or be te. 


inaſmuch as the grantor, ſingly and by himſelf, coul 
not convey any right or title beyond the term of his con. 


And if the archbiſhop dies before the avoidance ſhut! 


againſt Chapman and others, Nov. 21. 1759, Which was 


or diſpoſition of, feveral benefices or dignities in the 


1745, bequeath the ſame in the words following, «1 
give and bequeath to my executors, all my opticus, in 
fon Mr. Potter archdeacon of Oxford, to my ſons in law 


cbaplains and other domeſticks, particularly to Dr. Tun- 
ftall my chaplain, and to Mr Hall my librarian ; alſo to 


reverend Dr Richardſon of Cambridge, who will, I hope, 


takes in his printed accounts of my dear and moſt honout- f 
| 


ed patron archbiſhop Teniſon, of which he has been by 
me advertiſed.” And the archbiſhop appointed Dr Paul, 
Dr Andrew, and Dr Chapman his executors. 


Dr Andrew died in the life time of the teſtator. The 


Chapman, the ſurviving executors, proved the will. 
The benefices and eſtabliſhments in the church, which 


happening to be vacant, be not filled up during che con 
tinuance of the biſhop in the ſame ſee, upon whole pie 


motion ſuch option aroſe to the archbiſhop, ſuch option 


Ct 


Biſhops. 

| not become vacant before the ſaid biſhop ſhould die or 

| ve tranſlated : and in thoſe inſtances, the archbiſhop who 

made the option, if he be living, or his executors, will 

not be intitled to preſent to ſuch options. 

| The ſaid archbiſhop, before or after making his will, 
had amply provided for his ſaid ſon Dr John Potter, ate 

bis ſons in law, and Dr Tunſtall; and*had alſo promoted 

Dr Chapman to the value of about bool. a year. | 


The firſt option that fell, was the treaſurerſhip of the 


cathedral church of Chicheſter.” And thereunto Dr Paul 


preſented his co-truſtee Dr Chapman, Whereupon the 


{iid Dr Potter, and the ſons in Jaw of the ſaid archbiſhop, 
fled their bill in chancery ; inſiſting, that Dr Potter as 


being firſt named in the will, and after him the ſons in | 


luv, were intitled before any others, to be preſented to the 


options as they became vacant. Dr Paul by his anſwer 


ſud, that Dr Chapman having been one of the arch- 
biſhop's chaplains, he the ſaid Dr Paul taking into con- 
ſctation, that in caſe of his death, the ſole right of pre- 


ſenting to the options on a vacancy would veſt ſolely in 
Dr Chapman, and that Dr Chapman might by means 


thereof be incapable of any legal preſentation in form to 
any option, as he could not preſent himſelf, and for want 
thercof might be hindered from having any of the options 


for his own benefit, but that the complainants in the ſaid 


lult or any of the hos objects named in the teſtator's will 


mohtat any time afterwards be preſented to all the other 


cptiens on a vacancy,. — did therefore preſent Dr Chap- 


man to the dignity of the treaſurerſhip of Chicheſter ; and 


further ſaid, that he was willing to join in preſenting the 
ſeyeta! other perſons named or pointed out by the arch- 
| biſhop in his will to the options, as the ſame ſhould be- 
come vacant; and did not intend, in caſe Dr Chapmen 


ſaould be eftabliſhed in the treaſurerſhip, to preſent him 


to auy other of the options, Dr Chapman likewiſe b 
his anſwer ſaid, that he was willing and deſirous, and be- 
litved Dr Paul was willing and defirous, from time to 
time, as the other remaining options. told become va- 
cant, to preſent thereto the e perſons named or point- 
d oat by the archbiſhop in his will, according to the be {t 
of their. diſcretion, and according to the rally repoſed in 
them. — And Dr Chapman was eſtabliſhed in the ſaid 
treaſurerzip, 

The lecond option that fell, was a a reQory with cure of 


fouls; of which no further notice 15 taken in the report. 
Aber this, 197 Paul died. 
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Biſhop?: 


The third option (which is the option in queſtion) 
that became vacant, was the precentorſhip of Lincoln, 
Whereupon Dr Chapman who was now the only (yr. 
viving executor, waited on the biſhop of Lincoln, 6. 
firing to be admitted into the office or dignity of preceg. 
tor as patron of that turn, upon his own prayer, with 
an offer of exchange for it of preferment in his own 
Fa ien for the accomodation of ſome other of the 
expecttants, The biſhop took time to conſider of it ; and 
atterwards wrote to Dr Chapman, and informed him, 
that it he the faid Dr Chapman had been ablolute patton 
of that turn, he would have admitted him to the precen- 
torſhip upon his prayer; but that as it appeared he way 
not ſuch patron, but only in truſt, he deſired to fre an 
extract of the archbiſhop's will, and a copy of the orcer 
of the court of chancery. relating to the treaſurerſhip of 
Chicheſter, whereupon he might determine whether he could 
properly admit Dri Chapman to the precentorſhip or not. 
In the mean time, Dr Chapman took occaſion to ſp:ik 
with Mr Veaner, nephew to the wife of as 


Potter, of whoſe education the archbiſhop had taken pare 


ticular care, and for whom he had expreſſed a great te— 
gerd, and had promoted him in Kent to a living of 1091 
a year, and exprelicd his intention to promote. him fur- 
ther. Di Potter alſo, the archbiſhop's eldeſt ſon, had, 


ſome time ater his father's death, applied to the tr after” 


of his options, for ſome favour in them to Mr Venner, 
Aud now, uyon this vacancy, Dr Chapman told Mr 


Venner taut be had long intended to ſerve him, and thzt 


an option, 2 piecentc rſhip and canonry refidenticry of 
Lincol in, was at that time Vacant, by which he m126t 
be bench ed or ſerved ; and aſked him, whether as the 


Can onry ſelf would not perhaps ſuit him, he could not 


Ike or be fatisiica with Dr Chapman's living of Mer- 
ham, which he knew was commodious to his other 
1 To this Mr Venner immediately aſtented. And 
he bithop Devine, as aforeſaid, ſignified to Dr Chapman, 
that it was necellary for him to make a preſentation, Dr 
5 napman did execute a preſentation of the ſaid Mr Ven- 
er to the precentorſhip, And thereupon Mr Venner 
da certihcate to the winde that Dr Chapman had 
cirered to him the {41d precentorfaip, but that be chuſe in 
1 0 e and in the way of exchange, certain other 
piclerment more ſuitable to him, then in the poſſeſſion 01 
ie fad Jr Chapman; humbly requeſting, that the bi— 
p, iuftesd of himſelf, would be picaſe. to admit 101 
-hapinan to ihe precentorſhip.“ 
LS, | In 


NN 


Biſhops. 
In the mean time, Dr Richardſon filed his bill 
| zcainlt the ſeveral parties, to wit, Dr Chapman, Mr 


Venner, Dr Tunſtall, Mr Hall, Dr Potter, Dr Tan- 
ner, Dr Milles, Dr Sayer, and the biſhop of Lincoln; 


| charging the ſeveral matters before ſtated, and that the 
5) and principal view of Dr Chapman was, to obtain 


the precentorſhip to himſelf, without reſigning any pre- 
| ferment 3 and when he found a difficulty in ſo doing, he 


then 1ſt reſolved to make uſe of Venner, by way of ex- 


change of other preferment of leſs valug; that all the 


pelſons particulary named in the archbiſhop' s will, had 


eher from the archbiſhop in his life time, or fines. his 


denth by means of his options, received ſome benefit or 


pefeements except him the ſaid Dr Richardſon, who 


| had, fince the archbiſhop's death, altered his printed 


zccount of the life of archbiſhop Teniſon;: agreeably to 


the intimation given him by the archbiſhop in his will:? 


And all the defendants, except the biſhop of Lincoln, 


were required to ſet forth, whether they claimed to be 
vreſented-to the ſaid precentorſhip of Lincoln; And it 
was prayed, that the ſid biſhop of Lincoln might be re- 
{rained by N from doing any act for the indue- 
tion, inſtallation, eſtabliſhment either of Venner or 


Chapman, or any 85 perſon to the eee till 
the matter ſhould be determined. 


To which bill the ſeveral 3 put in e an- 5 


fers. And Chapman and Venner by their anſwers in- 
lited, that Venner was preſented for his own benefit and 
advantage, and without any agreement or promiſe what- 


locver for an exchange, But Chapman by his anſwer 


almitted, that he had for twelve months then laſt paſt 


and upwards, had within himſelf an intention of making 


an exchange with Venner for the ſaid option, in caſe Ven- 
ner, aiter his being admitted, Mould be willing to make 
loch exchange; and believes that the ſaid Venner had 


been, and ſhould in ſuch caſe be willing, to make ſuch 
exchange with him the ſaid Chapman; but that he was 
not abſolutely determined within bimſelf, and therefore 
could not tet forth, in caſe the ſaid Venner, ſhould be 
admitted to the vacant option, and ſhould offer to ex- 


change wich him for any preterment of his, whether he 


the ſaid Chapman ſhould or ſhould not comply with ſuch. 


offer; and therefore did not know, nor could form any 
belief, whether ſuch their intention was at an end, —And 


the (aig detendaut Venner by his anſwer (aid, that in caſe 


lic had been inducted into aud in the poſſeſſion of the {aid 


vacant 
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centorſhip. And Dr Tanner and Dr Milles ſaid, they 
were the more willingly induced to relinquiſh all right or 
claim thereto, in order to open the way to the plaintf, 
whom they knew to be a perſon very much reſpected by 
the late archbiſhop Potter in his life time—The defn- 


prior right to the plaintiff, under the truſt of the arch- 
biſhop's options, being named next after his ſon and ſons 


Dr Chapman to have abuſed his truſt, oy taking any thing 


was ſufficient proof, chat the defendant Chapman had 


Biſhops. 


vacant option, upon the preſentation made by Chapma, 


without any obſtruction or impediment attending ge 


ſame ; he the ſaid defendant Venner, after ſuch induction, 


bis Of 
dignat 
and je 


ſhould have been willing, and did within himſelf intense, with | 
to exchange the ſame with the defendant Chapman, , DC! 
his living of Merſham, or ſome other preferment in he that t 
poſſeſſion of him the ſaid Chapman, in cafe Chappan of Ci 
would have conſented thereto ; and ſaid, that he was, tas 
the time of putting in his anſwer, inclined to believe, ht mult 
he ſhall and doth intend, after his being inducted into and WM ny 
in poſſeſſion of the option, to.exchange the ſame with the Lang 
_ defendant Chapman for his living of Merſham, in cat louſtt 
the defendant Chapman would conſent thereto, —And the ceiet 


defendants Dr Potter, Dr Sayer, Dr Tanner, and D. 
Milles, by their anſwers renounced and reſigned all rig 
or claim of being nominated or preſented to the ſaid pu- 


himſ 
Lin 
Ven 
Pur 
con! 
diſti 
| fai 
tim! 
tb1s 
tick 


dants Tunſtall and Hall by their anſwers infiſted on a 


in law. But not appearing to the appeal afterwards, they 


relinquiſhed thereby their claim. — The bithop by his an- uy. 
ſwer ſaid, that he was willing to be reſtrained as aforc{zid, be 
until the right ſhould be determined. CE are 
After a full hearing of the cauſe before the lord keeper, 25 
the 17th, 19th, 20th, and 21ſt. days of November, th 
1759; his lordſhip after ſtating the caſe, delivered his ſc 
opinion to the following effect: * The arguing of tis mY 
cauſe hath taken up much time, but the merits of it lie | th 
ia a ſmall compaſs. The whole queſtion is reducible to od 
this ſingle conſideration, whether the archbiſhop has or * 
has not given his options, with any imperative words, 5 
whereby a right is derived to any of the perſons named in 
his will. This is a particular kind of truſt, in which 2 
great Jatitude is left to the judgment of the truſtees, It . 
is difficult to ſay, whether any of the perſons named wel? | 
intitled or not to any of theſe options jure remediali. Yet p 
J have no doubt to ſay, this court would not have ſuffercd | 


to himſelf, Nay I will go farther, and ſay, that if bete 


made a bargain with Mr Wenner for preſenting him * 
| 5 


| | 
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bis option, I would ſet aſide ſuch preſentation with in- 
eignation. T own there is ſtrong foundation of ſuſpicion 
and jealouſy, that ſuch was the original of Venner's merit 
with Chapman: But then it is expreſsly denied both by 
De Chapman and Mr Venner, in their anſwers to the bill, 
that there Was any agreement between them at the time 
| of Chapman's preſentation of Mr Venner; but that it 
| was merely a tranſaction to ſerve Mr Venner. And 1 
mult give credit to theſe anſwers upon oath, whatever 
| may be my ſuſpicions to the contrary. For it would be 
| cancerous, if this court was to make its decrees on jea- 
louſies and ſuſpicions, and not on facts. It is plain, the 
cefendant Chapman meant to take this option at firſt to 
| himſelf; but when that was checked by the biſhop of 
Lincoln, then the evidence is, that Chapman preſented _ 
Venner without any agreement between them for that 
| purpoſe, This truſt, in my opinion, is only a perſonal 
confidence, or jus precarium, according to lord Bacon's 
citintion and definition: And in the Roman law, the 
fdu com miſſum was precarious, ſo late as til} Auguſtus's 
time, By the rules of this court, a requeſt in a will at 
this day is imperative: but then there ought to be a par- 
ticular perſon named and pointed out, who is to take the 
benefit. As to theſe options themſelves, the archbiſhop's 
right to them is not a right of property, but of preroga- 
tive; and in their very nature they partake of a truſt, to 
be diſpoſed of for publick utility, In my opinion, the 
archbiſhop has communicated his right to his executors, 
25 freely as he would have exerciſcd it himſelf ; directing 
them at the ſame time to have a regard to thoſe he him 
ſelt had a regard to. But ſuppoſing the defendant Ven- 
ner to be excluded from his precentorſhip, whom muſt 
this court honour with this preferment? There area 
number of perſons named in the archbiſhop's will: It _ 8 
would be impoſſible for this court, to take the perſonal 
merits of each of them into conſideration, as the arch- 
biſhop and his executors might do, who were perſonally 
acquainted with them. But it has been ſaid, that Veaner 
will reſign in favour of Dr Chapman; and fo by that 
means he will obtain this preferment at laſt to himſelf: 
But this cannot be cone without the intervention of the 
biſnop of Lincoln ; and in ſuch caſe Dr Chapman would 
take this preferment upon the biſhop's preſentation ; whoſe 
worth and honour I know ſo well, that I am fure he 
would give no countenance to any tranſaction that was 
wrong, Upon the whole then, the archbiſhop's will is 
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reduced to a dilemma, which neither ſide contends for: | 
Firſt, If it is to be taken 33-3 rogation or requeſt made 
the archbiſhop, then I ſre no reaſon why the perſonz 
named in the will might not take as they are named in 
the will in ordine and in ſucceſſion, which is a thing [ 
would not chuſe to ſoy fitting in this court,—that 1 
fruits of this ecclefiaſtical prerogative, truſted to the ech. 
biſhop himfelf for purpoſrs of publick utility, ſhould he 
doled out by this court tothe huſbands of his daughters, 
and ſmelling rankly of marriage brocage. Then, Second. 
Jy, I muſt {-v, this was a full delegation of the archhj. 
ſhop's authority to his executors, and conſequently dif. 
cretionary. In my opinion, Mr Venner is the propeteſ 


object of this ontion. Dr Tunſtall, as hath been proved, 
hath a proviſion of 500“. a year; Mr Hall has tyo 
_ livings; Dr Richardſon is maſter of Emanuel! college, 


and Mr Venner, who was a nephew of Mrs Potter's 
and adopted by the archbiſhop, has a family and 101 
And the bill was diſmiſſec. 

But on appeal to the houſe of lords by Dr Richardſon 


lar. 22. 1790. After a full hearing of three days, the 


lords ordered fo much of the decree as was complained of 
by the appellant to be reverſed ; and that Dr Chapman 
ſhould preſent Dr Richardſon to the precentorſhip, and 


pay the ſaid Dr Richardſon's coſts in the ſaid Cauſe | in the 
court of chancery, 


6. "The archbiſhop of the. province is intitle to the 
ſeals of a biſhop deceaſcd. And this is no more than a 
juſt and reaſonable provinon againſt their being uſed to 
all Nai 3 by executols, or ochets; to prevent wack, 


they are to be bro ken. 610% 133. 


VIII, Of ſuf Yagan bibops. 


ta farmer times many biſhops had their ſuffragans, 


| whe were alſo conſecrated as other biſhops were. Theſe, 
in the abſence of the biſhops upon embaſh:s, or in multi- 
plicity of buſineſs, did ſupply their places in matters of 


orders, but not of juriſdiction; They were anciently call 
ed charepiſeapi, or biſhops of the country, by way of dil- 
tinction from the proper biſhops of the city or ſee. They. 
were alſo called ſubſidiary biſhops, or biſhops ſuffrage! 
(from /ufragart, to help or aſſiſt); and were titular biſhops, 
conſecrated by the archbiſhop of the province, to execute 
ſuch power and authority, and to receive ſuch profits, 25 
were limited in their commiſſions by the biſhops or * 

5 | ans 
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ſans whoſe ſuffragans they were. Ged. 30. Gif. 1 34. | 

— OW ee 

| Alfo, in a lets proper ſenſe, all the provincial biſhops, 

with reſpect to the n are ſometimes call: d his 

ſuffragans. 

21. By the 26 H. 8. e. 14. Feraſmuch c as no p proviſe Fon hi- Sees of ſuffragan 

therto hath been made for ſuſfragans, which have been accuſ- N 

tumed to be had within this realm, for the more ſpeedy admi- 

iſtration of the ſacraments and other good wholeſome and de- 

wout things and laudable ceremonies, to the increaſe of God's 

homour, and for the commodity of good and devout people, it is 

mated, that the towns of Thetford, Ipſwich, Colcheſter, ' 

Dover, Guiltord, Southampton, Taunton, Shattſbury, 

Molton, Marlborough, Bedford, Leiceſter, Gloceſter, 

Shrewſbury, Briſtow, Penreth, Bridgwater, Nottingham, 

Grantham, Hull, Huntingdon, Cambridge, and the tawns 

of Pereth, and Berwick, St. Germains in Cornwal, and 


the e of Wight, ſhall be taken and ee for fees of viſheps 
jufragans. I. 1. 


Foraſinucb as no previſon Pitherts bath been 1 That 0 


e, by act of parliament; as had been for 1 Lg, ane | 
bio ps by the 25 H. 8. c. 20. : 


Tre towns of Thetford, Ec. ] The ſuffragans have their 


{res in towns; and not in cities, as the bilbops | in n 
lend have. 


3. And every arcbbiſhep and biſhop, being di iſpeſed to have Nomination. of 
any ſuffragan, ſhall name two honeſt and diſcreet ſpiritual per- a ſuffrag an bi- 
eng, being learned and of good converſation, and preſent them * 

1 the live, by writing under their ſeals, making humble re- 
queſt to his majeſty, to give to one ſuch of the ſaid 120 perſons 

as ſhall pleaſe his majejly, ſuch title name jiile and dignity of 

biſhop of ſuch of the ſees above ſpecified, as he ſhall think moſt 
cube nt. And the king, upon ſuch preſentation. ſhall have 
power to give him the tile title and name of a biſhsp of ſuch | 
of the ſees aforeſaid, as he hall think convenient; ſo it be 
within the province whereof the biſhop that doth name him is. 


find he ſhall be called biſhop Efie * the fen es, uy 
H. 8. c. 14. Cs bo © 


of ſuch of the ſees aforeſaid as he 2 think convenient] 


s there are not ſees for ſuffregans appointed in every 
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dioceſe, ſo neither is the king obliged to give the ſuffra- *n 
gan a title within the dioceſe of the biſhop who doth re- 34 
commend him; but he may (without regard to the diocelg 4 
wherein they are to officiate) give them any of the titles 4 
mentioned in this act: nevertheleſs, generally, the titles 9 


. 2 have 


1 
L 
: — 8 
ip 
[a 


þ _ confecrations 
i 
: 
1 
q 
3 
i Con ſecration of 
1 a ſuffragan bi- 
. ö flop. 
His power, 


Mandite for 


monies, as to the degree and office of a biſhop ſuffragan ſau bt 


commiſſion as by any of the ſaid archbiſhops or biſhops withi 
their dioceſe ſhall be given to the ſaid ſuſfragens, as to ſuff11- 


| doubt, but the perſons received to be ſuffragan biſhops in 


to the exerciſe of ſuch powers only, as they bad commil- 
ſion for from time to time; ſuppoling the proper biſhcy 


Biſhops, 
have been piven within the dioceſes they w were to aſfilt in, 
Gi. 134. 

4. And after ſuch title, flile and name ſoi given, the bin 
hall preſent him by his letters patents under the great ſeal, 1 
the archbiſhop of the province, requiring him to conjecr ate the 
faid perſon, and to give him ſuch other benedictious and cer. 


reguiſite. 26 Hl. 8. C. 14. f. 3. 


To the archbiſhop of the pr ovince]. By the canon law, th 
_ conſecration was to be by the 0 atlifted by two 
neighbouring biſhops. GH. 1 
5. And the biſhop that ſhall nominate the fen or the 
ſuffragan himſelf that ſhall be nominate, ſhall provide ty; 
biſhops or ſuffragans to canſecrate him with the archtiſhy, 
and ſhall bear their reaſonable cots. 26 Hñ. 8. c. 14. . 

And the archbiſhop having no lawful impediment, fall en. 
ſecrate ſuch ſuffragan, within three months next after 11 1 lite 
Ters patents ſhall come to his hands. ſ. 5. 

6. And the perſon ſo conſecrated, ſhall have fuch capacity 


power authority and reputation, concerning the execution of ju! 


gans of this realm heretofore hath been uſed and dccuſtenel 
26 H. . c. 6, 45:4: 


Hereiofore hath been uſed and e There is na 


England, before the making of this act, were confi 


not to be wholly diſabled by infirmities of body or mind; 


and therefore the limiting them to ſuch commithons tl 


here, was only a continuance. of them in their former 


7 Nate. Git. 135. 


And their office uſually was, to confirm, ordain, de- 
dicate churches, and the like; that is, to execute thoſe 
things which pertain to the epiſcopal ce: as to juri- 

Pro and temporalties, theſe (in caſe of the inhrmi- 
ties of a biſhop in body or mind) were put under the 
management of a cogdjurer, conſtituted by the archbilbop. 
6. 134+ 
And by the ſaid Rien of the 26 H. 8. c. 14. it is 
provided, that no ſuch ſuffragans jhall take any profits of the 
places and ſces whereef they ſhall be named, nor have er it 
any i uriſdiction or epiſcopal authority 9 the ſaid ſces, vir 
within any A or place, bu only ſuch profits e 


Biſhops. 


7 authority as ſhall be licenſed and limited to them by any 


| 1:h1Þ and biſhop for their own particular dicceſs, may give 
| fuch commiſſion to ſuch ſuffragan as hath been accuſtomed, 
| jr as ſhall by them be thought requiſite reaſonable and con- 


| nary, or epiſcopal power, otherwiſe, nor longer time than 
ball be limited by ſuch commiſſion ; on pain of a pramumre. 
7. And the reſidence of him that ſhall be ſuffragan over the 
dizceſe where he ſhall have con miſſin, ſhall ſerve him for his 


Em 2103. / ooo 5 5 
S. And /uch ſuffragan exerciſing the ſaid office by ſuch com- 
ni lan as aforeſaid, for the better maintenance of his dignity 
nay have two benefices with cure. 26 Hf. 8. c. 14.1.8. 

9. Suffragans have been now diſuſcd for many years; 
and indeed they are not now ſo neceſſary, as they were 


crations, and the like: nevertheleſs, ſuffragans may ftiJl 


dioceſan perhaps very infirm, 


cleſiaſtical affairs; immediately before his reſtoration, one 
head is as follows: hecauſe the dioceſes, eſpecially 


their work. Gil. 134. 
IX. Of coadjutors. 


biſhop grew very aged, or otherwiſe unht to diſcharge 


it was not neceſſary that ſuch coadjutor ſhould be epiſ- 
copally ordained, But the dutics merely epiſcopal, as 
the conferring orders, confirmation, and conſecrations of 
divers kinds, were in ſuch caſe committed to the ſuffra- 


| conient; and no ſuffragan ſhail uſe any juriſdiction or- 
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| .-c>bi/hop or bijhip within their dioceſe to whom they fhall 
/ ſuffragans, by commiſſion under their ſeals ; and every arch- 


His reſidence, | 
| reſidence as ſufficiently as if he were reſident upon any other his 


May hold two 


livings. 


Suffragans diſ- 
uſed. 


in the times of popery; the biſhops then having much 
more employment, in the matter of benedictions, conſe- 


be of great uſe, eſpecially ſometimes in the article of 
confirma ion; where the dioceſes are very large, and the 


In king Charles the ſecond's declaration touching ec- 


ſome of them, are thought to be of too large extent; we 
will appoint ſuch number of ſuffragan biſhops in every 
dioceſe, as ſhall be ſufficient for the due performance of 


It was an ancient cuſtom in the church, that when a2 


the epiſcopal office, a coadjutor was taken by him or given 
to him; at firſt, in order to ſucceed him, but in later 
times only to be an aſſiſtant during life; in matters chief- _ 
ly of juriſdiction, as in collating to benefices, granting 
nititutions, diſpenſations, and the like: and in this caſe 


OS San 


1 


2 
— 99 n p 1 8 G hh — * 8 — - * K WP P wo of Er Ä 2 4 l 5 p- 24, 6 8 
— 2 8 — 8 % 2 4 - | * . OI Ie" na. - I. >... Foos, pra aux Lag te IT”) 2 * «<5 » * 7 by 0 * _ . * > P ** n 1 9 t * 9 — 8 — 
A „ 82 — » % cnn ** S F 2 F 8 ; 2 - 5 * — Rea De —- 24 > 8 wg? ts > > rat” — 1 5 ; et 4 1 
Dir Horton a eo. 1 r ³ . ᷑ꝗ ĩ A QM .:.! ...’. ̃ ww... ³·ꝛw ⅛ AU... ] . 2 e 5 
9 „„en FAG ei ae Ys ee = 0 GS RS I x a0 YE * = = ee SE ky Fe 5 5 : 
E 8 — g » 8 2 


— 8 P a, OP OG a oat — - 1) go 1 
* . Me wh A wy 2 — - = -; — we 1 2 Y : g 9 Ma Rd N 
—— 1 1 - — "WO * r * 3 r 2 n 8 Ks LOW ar os a A - * S 7 . _ 7 — —— 2 * ** 3 2 Be ISL" TE 6.2.2 * r 8 2 1 
FK 2 5 A r > NET . SETS? EY, ä r S a E I at's 5. N 7 —— „ 7 3 1 8 „ — —_ 
% r p — zo £1 he $544 * SP OT 27 FOES: 7 2 — 2 4: 0 N Me 25 — . — * 4 8 — 7 + Jr. 2 
8 n ee N LW © : . 1 Y n 5 r Dx ot r N r 52 + r N Fo ee OR EEE oat er cr oe 1 8 2 pacing OP 2 * - 2 * 5 
N e 2 . — - 8 . Seen r 5 e 2 = 1 n e ire bg neg po Ae; et ie An» Cog Wie Bel en <a TS TE > ES $a. Xx ETFS. —_ + CER. es 2 dE So Cos > ” — * T A 2 « 
- 8 * 2 1 — 3 % : > — 1 = #4 mo 37 eb 6 3. ® W > ® «a , 0 I - —_— 


* 
= 


N 
I 


8 
Ee 
2 
5 1 
e 


A 1 gt 


I 2 8 —_— "Oy - 4 * ty ar © 
CT ͤ PTUG: 22s © OEIME 40ts 


» Wade: — 
8 . 


8" | 
1 

1 * 
5 
- 


230 


tice here in Eaghans e The two ends, of c. 
ders, and of juriſdl ction voluntary, in caſe of the inahj. 


BOSCAGE. 1 from Booxw, to feed) ſeemeth to 


Biſhops. 


San biſhop, as hath been ſaid. And this was the pri. | cition 
| the q 


| print 


lity of a biſhop, were anſwered by two ſeveral perſons; 2. 
me fuſt under the name of ſuffragan, and the ſecond un. only 
der the name of coadjutor. Gib/. 137. ers v 
In the canon law, direction is given for a coadjutot 3 
alſo to an archdeacon; and in our eccleſiaſtical record; the 
there are many inſtances, modern as well as ancient, f prir 
coadjutors given to other Gignitaries, and allo to incum. | cop 
bents of benefices. Gly. 137. be! 
Blaſphemy. See Pꝛokaneneſs. pie 
hon notabilia. See ({{ifls, 8 

Bond of reſignation. See Simony. 
Books belonging to the church. See Chlitch, pr 
Books belonging to parochial libraries. See - 
| Libzary. p 
2 5 0 
| 5 
ſeams 
Boſcage. | 


be that food which wood and trees do yield unto Cit 


tle, as of the leaves and croppings ; and herein d:ttcrett 
from pannage, which conſiſteth of the fruit of ſuch trees, 


as acorns, crabs, or maſt; which, as yielding a tithe, 
are treated of under the title Tahes. 


Boundarics of Pariſh: s, See JParith. 


Brawling i in the church or church- yard. See 


—— 


Butefs. 


Js Y the 4 An. c. TY When letters patents, com- 


monly called bri-ts, ſhall be iflſaed out of chan- 


cery, copies thereof to the number required by the PE 


titlonets, 


Bꝛieks. 

titioners, and no more, ſhall be printed by the printer of 
the queen, her heirs or ſucceſſors, at the uſual rates for 
N 

The printer ſhall deliver the ſame to ſuch perſons 
55 as ſhall by the conſent of a majority of the petition- 
ers undertake the lay ing or diſpoſing of them. 

. The undertaker ſhall give to the printer a receipt ſor 
£7 fans, expreſſing therein the number of copies; ; which 
printer ſhall forthwith deliver the receipt, or an atteſted 
copy thereof, to the ON. of the court of chancery, to 
be filed there. 

The undertaker ſhall next ca aul all the printed co- 


pies to be indorſed, or marked, in ſome convenient part, 
"with the name of one truſtee (or more), written with his 


own hand, and the time of ſigning. 


5. And he ſhall alſo cauſe them to be ſtamped with a be 
proper ſtamp, to be made for that purpoſe, and kept by 
the regiſter of the court of chancery. "Cod if any per- 


ſon ſhall counterfeit the e he ſhall be ſet in the 
pillory for an hour. 8 | 


6. This done, he ſhall with all convenient ſpeed ſend 
or deliver them to the churchwardens or chpelwardens, 


and to the teachers and preachers of every ſeparate con- 
arezation, and to any perſon who hath taught or preach- 
© among quakers, 

7. Which perſons, immediately aſter receipt, ſha 1 in- 
dorſe the time of receiving, and fect their pames. 


8. Then the churchwardens or cnapelwardens Wall 


forthwith deliver them to the miniſter. 


9. And the miniſters, on receipts mall indorſe the time, 


and {et their names. 
10. Then the miniſters (and teachers reſpeAiively ), in 


two months after receipt, ſhall on ſome ſunday, imme 
dlately before ſermon, openly read or cauſe them to be 


read to the congregation, 
11. Then the churchwardens 1 e (and 


teachers and others to whom they were delivered) {hall 


collect the money that ſha!l be freely given, either in the 


wlembly, or by going ; from houſe to houſe, as the briefs. 


require. 


12. Next; the ſum collefted; the place where, and 


time when, (hall be indorſed fairly written in words at 


length, according to the form to be printed on the back 


uf each brief, and ſigned by the miniſter and churchwar— 


deus, or by of teacher and two elders or tWo other ſub- 


Cuicial perſons of ſuch ſeparate congregation. 
Q 4 


13. Aſier- 


WM 

5 
A. 
1 


Py 
| » N 
Fs F 


—y n 2 n 
* „ ck r FEI — — Tn. 
” 2 = 4 


— 


— af ie 
22 


n x"; r ne Le ns 
3 n 5 
8 AF, . 
* 


32 


Bꝛiefs. 


„ Afterwards, on requeſt of the undertaker (or other 
Fer by him lawfully authorized), which he is requs 
ed to make within ſix months after the briefs were 6:6 
delivered into the reſpeAive pariſhes, on pain of 291, 9 
be recovered by action at law, the church wardenz 


and teachers ſhall deliver to bim the briefs ſo indorſed, 


and the money thereon collected, taking his rrevipt for 
the ſame in (ome book to be kept for that purpoſe, 
14. Every miniſter, curate, teacher, preacher, church. 


warden, chapelwarden, and quaker, refuſing or negled. 


ing to do any thing above required, ſhall forfeit 20]; 


to be recovered by action of 5 bill, plaint, or infor: 


mation. 

15. And in every "parith; or chapelry, and ſcparate 
congregation, a regiſter ſhall be kept by che miniſter er 
teacher, of all monies collected by virtue of ſuch brick; 


therein alſo inſerting the occaſion of the brief, and the 
time when collected; to which all perſons at all times 
may reſort without fee. 


16. And the undertaker ſhall enter in a book the num- | 


ber of briefs ; when ſigned, and ſent, and whither, and 


when received back. | 
17. And the briefs ſo received back ſhall be Jepoſtel 


by him with the regiſter of the court of ch: ancery. And 
if the whole number ſhall nut be returned, the under— 


taker for every one not returned (thro' default of him or 
his agents) ſhall forteit 501; unleſs he ſhall prove that 
it was loſt or deſtroyed by inevitable accident; and lhall 


pay the money collected thereon. 


18. And the undertaker, in two months after he has 


received the money, and after notice thereof to the ſuf- 
ferers, ſhall account before a maſter in chancery:z a0 and 
ſhall] be allowed all juſt charges. 


19. And if any ſhall purchaſe or farm charity money 
on briefs; ſuch contract ſhall be void, and the purcha- 


ſer ſhall forfeit 5001, to be recovered by action at Jaw; 


the ſame to be applied (as alſo the other gan to 


the uſe of the ſufferers. | 


The uſual charges of ſuing out a brief, with the col- 


lections thereupon, may be beſt underſtood from an in- 
ſtance piven, 


Fot 


Duets. 
For the pariſh church of Ravenſtondale in the county of 
i | e Weſtmorland, 58 e 


. . | 1 8 d 
| T,odging the certificate — 0 76 
Fiat and ſigning n 19 4 2 
Letters patent — 21 18 2 
Printing and paper — 16 00. 
© Teller and porte —᷑ o 50 
„„ 13 12 6 
Copy of the brie —— 8 5 0 
Portage to and from the ſtampers o 5 
Matts &. for packing — 00 40 
| Portage to the waggons  w— 0 40 
| Carriage to the undertaker at Stafford 1 11 6 
| Poſtage of letters and certificate 0 4 8: 
Ces fees — — 2 20 


Total of the patent charges — 76 3 
Salary for 9986 briefs at 6d. each — 249 13 
Additional ſalary for London  —— 5 0 

Tbe whole charges — 32⁰ 100 
Collected on 9986 briefs — 614 129 
„„ ae — 330 16 6 
Clear collection — 283 16 3 
Collections — gg86 ñ 
rm 
Total number of briefs 10489 


 Buuera. 


B RUERA, in the french bruyere, in domeſday book 
called bruæria, is an unprofitable kind of ground, 


but not wholly barren; for thereon ſheep and beaſts will 


brewſe : and ſome poor people apply the flags and turfs 


thereof for fewel. And this kind of heath ground can- 
not without great ſkill, charge, and induſtry be convert- 


0 . 


ed 
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Infants. 


Acceſſary. 


Navy. 


ed to tillage; and therefore by the ſtatute of the 2 U 
Ed. 6. c. 13. it is diſcharged from the payment of hay 


Bꝛzuera. 


and corn tithes for ſeven years after the improvement. 
It ſendeth a flower in autumn (when all others cesſ.' 
which bees do exceedingly covet. Some lay it is 2 kin; 
of wild tamariſk. And in Lincolnſhire, a religious houſe 
was called Temple bruer ; becauſe it was ſeated in the 


heath, 


And this is no other than what in the northern parts of 
England i is called ling. 


Luggery, 


B UGGERY is a deteſtable and abominable fn 
"> committed by carnal knowledge, againſt the di 
nance: of the creator and order of nature, by mankind with 


mink nd or with brute beaſt, or by womankind with brute 


SO 3 Ini. 58. | | 
By the 25 H. 8. c. 6. | Foraſmuch as there is not 


yet or ae 3431 Cen ig * puniſhment appointed by the 


Las of: this realm, for the deteſtable and DE We 
Vice cf buggeiy committed with me nkind or bcaſt; 


is enacted, that the ſawe offence ſh.}] be felony wick | 
birt of clergy : and te juitices of the peace ſhall have 
pott to beat aud determine the ad as In Caſes of other 


felonies. 
3. It the party buggered be within the age of diſ- 


- + 17 9 it is no (elony | in hi Mm, but in the agent only, 


3 Hf. 5 


be acc: flaries both belare and after. 1 H. H. 670. 


But thoſe that are preſents aiding and abelting, are all 


prin 0 p Is Id. 
And altho? none of the principals are admit:ed*to their 
cl-rgy, yet acceſſaries both before and aſter are not cx- 
cluded from clergy. II. 
5. By the 22 61 2. , 33 rl. $0. 1. any 1 in 


the fleet ſhall commit the unnatula]! and deteſtable fin 


of buggery or ſodomy with man or beaſt; he fhzl! 


be puniſhed with deach, by che ſentence f a court 


mai tlal, 


oo We ſtatute making it ds generally, there may 


6. 


Buggery. 235 
6. In the caſe of Higgon and Coppinger, T. 9 C. where Prohibition, 

| the defamation, for which ſuit was depending in the 1 

ſpiritual court, was buggery, and prohibition prayed ; 

the court granted it, by reaſon that the offence was 

made felony ; and, there being no ſaving in the act for 

the ſpiritual juriſdiction, the ſpiritual court could not 

have cognizance of the principal offence, nor by con- 

ſequence of the defamation ariſing from it. V. Jones, 


zic. Gib. 1080. 


ULL, bulla, was a brief or mandate of the pope or 

biſhop of Rome; ſo called from the ſeal of lead, or 
ſometimes of gold, affixed to it, To procure, publiſh, 
or put in ure any of theſe, is by act of parliament made 
big treaſon, . SE 


* 
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hs S to the original of burying places, many writers q,;ginal of bing 
| have obſerved, that at the firſt erection of ry ing places. 

churches, no part of the adjacent ground was allotted for 
Interment of the dead, but ſome place for this purpoſe was 

appointed at a farther diſtance. Eſpecially in cities and 

populous towns, where agreeable to the old roman law 

of the twelve tables, the place of inhumacion was with= 

out the walls, firſt indefinitely by the way fide, then 

in ſome peculiar incloſure affigned to that uſe, T here- 

fore the roman pontifical, amongſt other inventions, is 

in this matter convicted of error, that it makes pope Mar- 

cellus under the tyrant Maxentius appoint twenty five 

churches in Rome to bury martyrs in; when at that time 

laws and cuſtoms did forbid all burial within tne city.“ 

Hence the Auguſtine monaſtery was built without the 

walls of Canterbury (as Echelbert and Auguſtine in both 

their charters intimate) that it might be adormitory to them 4 
and their ſucceſſors the kings and archbiſhops for ever. | 9 
This practice of remoter burials continued to the age of 

2 5 | Gregory 
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Pury ing in the 
church. 


Burial. 
Gregory the great, when the monks and prieſts begis. 
ning to offer for ſouls departed, procured leave for theilt 
greater eaſe and profit, that a liberty of ſepulture mis 
be in churches, or in places adjoining to them, Ibis mer. 
cenary reaſon ſeems to be acknowledged by pope Greg: ty 
himſelf, whilft he allows, that when the parties decreſing 
are not burdened with heavy fins, it may then be a bench 
to them to be buried in churches, becauſe their friend; 
and relations as often as they come to theſe facred places, 


ſceing their graves, may remember them, and Pray ty 


God for them. After this, Cuthbert archbithop of C:n. 


terbury brought over from Rome this practice into Eng- 


land about the year 750, from which time they date the 
original of churchyards i in this iſland, This was a ſuf. 


_ cient argument of the learned Sir Henry Spelman, t 


prove an Ginſcriptio; 1 at Glaſtenbury tc be a later forgery, 


becauſe it pretends gaminus ecclefiam ipſam cum Ccamtert) 
deaicarat, Whereas there was no cœmitery in England 


till above 700 years after the date of that fiction. The 


p:aCtices of burying Within the churches, did indeed (tho 


more raiely) obtain before the uſe of chun chyards, but 


was by authority reftra' ined when churchyards were 


frequent and appiopriated to that uſe. For among thoſe 


O 


Canons which ſeem to have been made before Edward the. 


confeſlor, the uinth bears this title, De non ſepeliendo in 
eccleſiis, and begins with a confeſſion that ſuch a cuſtom 


bad prievailcd, but muſt be now reformed, and no ſuch 


liberty allowed for the future; unleſs the perſon be a 


_ prieſt or ſome holy man, who by the merits of his paſt 
lite might deſerve ſuch a peculiar favour. However, at 


the firſt it was the nave or body of the church, that was 
permitted to be a repoſitory of the dead, and chiefly under 


arches by the ſide of the walls. Lanſing archbithop of 


Canterbury ſcems to have been the firſt who brought up 
the practice of vaults in chancels, and under the very 


altars, when he had rebuilt the church of Canterbuiy 
about the year 1075. Ken. Par. Ant. 592, 593. - 


2. No perſon may be buried in the church, or in any 


part of it, without the conſent of the [cambent, In 
dome of the foreign canons, it is ſaid, without conſent of 


biſhop and incumbent in others, hou conſent of bi- 
ſhop or incumbent, But our common law hath given 


this privilege to the parſon only, excluſive of the biſhop, 


in arcſolution in the caſe of Frances and Ley, H. 12 J. 
( Gr 9. Ja. 307) that neither the cas himſelf, nor the 
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churchwardens, can orant licence of burying to any within 
| the church, but the narſon only; becauſe the ſoil and free- 
hold of the church is only in the parſon, and in none 
other. Which right of giving leave will appear to be- 
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Jong to the parſon, not as having the freehold (at leaſt 


not in that reſpect alone), but in his general capacity of 


ncumbent, and as the perſon whom the eccleſiaſtical 


laws appointed the judge of the fitneſs or unfitneſs of 
tnis or that perſon, to have the favour of being buried in 


the church, For anciently (as was ſaid) the burying not 


| only in temples and churches, but even in cities, was 
expreſs y prohibited. And afterwards when the burying. 
in churches came to be allowed and practiſed, the canon 


law, direfeth, that none but perſons of extraordinary. 


merit ſhall be buried there; of which merit (and by 
conſequence, of the reaſonableneſs of granting or deny- 


ing that indulgence) the incumbent was in resfon the 


molt proper judge, and wes accordingly fo conſtituted by 


the laws of the church, without any regard to the com- 


mon law notion of the freehold's being in him, which it 


it proves any thing in the preſent caſe, proves too much: 
that neither without the like leave, may they bury in the 


cnurchyard, becauſe the freehold of that E allo declared 


to be in him. 61/453. 


Upon the like foundation of freehold, the common Jaw 


bath one exception to this neceility of the leave of the 


parſon: namely, where a burying place within the church 


is preſcribed for as belonging to a manor houſe, the free= 
hold of which they ſay is in the owner of that houſe, and 
that by conſequence he hati a good 4..cion gab] it he E 
hundred to bury there, G16/ 453. : 

Vet nevertheleſs, the churchwardens 115 by 8 


may have a fee for every burial wiihin the church; by 


realon the pariſh 1s at the charge of repairing the floor. 
Wat. © 209: 


But there is reaſon, char any pariſnioner, at his 


diſcretion, ſhall not have the liberty of burying there: 


elpecially upon account of the health ef the inhabitants 


to be aſſembled there for religious worſhip. 

3. The reaſon given by Gregory the great, why it 
Was more profitable to be buried within the precincts of 
the church, than at a diſtance, was, becauſe heir neigh=- 
bours as ofien as they come to thoſe ſacred places, re- 
membring thoſe whote e they behold, do put 
forth Prayers tor them unto God Which 88050 was 

afterwards 


Wola in the 


ehurchyaid, 
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wherein he died, at leaſt without the conſent of the pa- 
_ riſhioners or chorchwatdens; whoſe parochial right of 
burial is invaded thereby, and perhaps alſo of the in- 


wiſe, out of the pariſh, perhaps it may be otherwiſe : 
As it N to be, where there is a family vault or bu— 


Whether burial 
may be hindied 
tor debt. 


ſpective pariſhioners, every priſhioner hath aud alway, 
had a right to be buried in them, Gr. 453. 


buried in the churchyard of the pariſh where he dies 


F. 1. . 12. 


by the ecclchaltical Judge, not to ſuffer the ſame for the 


ſcemed to be allowed by the Jaw of the twelve tables, 
Iod Civ. L. 143, 144. 2 Domat, 628. 


And Lind wood ſays, heivtofors the law was, 


thi 5s was afterwards aboliſhed ; for death diffolveth all 


J}Burtal. 


afterwards transferred into the body of the canon lap. 
And this ſuperſtition of praying for the dead, ſeems tg 
have been the true original of churchvards, as encom. 
paſſing, or ad joining to the church. Which being laid 
out and incloſed for the common burial places of the te. 


For by the cuſtom of England, any perſon my he 


without paying any thing for breaking the ſoil. Degr, 


But ordinarily it l that a Lerne may not be 
buried in the churchyard of another pariſh than that 


cumbent whoſe ſoil is broken: As in the caſe of the 
churchwardens of Harreu on the Hill, it is ſaid, that up. 


on a proceſs againſt them ſome years ago, for ſuffe ering 


ſtrangers to be buried in their churchyard, and their ap- 
pearing and confeſſing the charge they were admoniſhed 


future. 
But where a e * in bis journey, or other- 


rying place, in the church, or chancel, or ile thereof. 
4. By the civil law, dead bodies ought not to be hin- 
dred from burial for debt, as vulgarly ſuppoſed ; which 


that the | 
burial of a deed perſon might be delayed for debt; but 


things; and albeit a man in *. life time may in ſome 


caſes be iimpriloned for debt, yet his dead body hal not 


be diſturbed, Lind. 278. 


i this ſcemeth to be implied in the ſtatute of the 
32 C. 2. c. 28. Which requires the bailiff arreſting any 
perion 107 debt, not to carry him to any alehouſe or "other | 


5 place without his free conſent; and requires the 


batliff to deliver to the perſon arreited, a copy of the 
clauſes in the ſaid act relating to arreſts ; "wi many other 


ſuch particulars: none of which are in any reſpect appli- 


cable to a dead per ſon. 


Put 


Burtal. 
But altho' the interment of a dead perſon may not be 
kindred for debt, yet after attainder for treaſon or felony, 


and before execution, a perſon, though in ſome reſpects he 
is ſaid to be civiliter mortuus, yet is liable to be charged at 


the ſuit of his creditors, As was the caſe of ÆAneas Mac- 
danald, attainted of treaſon committed by him in the year 


1745. Upon which occaſion Sir Michael Foſter obſerves, 


that the perſon of a man under attainder is not abſolutely 


at the diſpoſal of the ctown, It is ſo for the ends of pub- 
lick juſtice, but for no other purpoſe. The king may 
order execution to be done upon him according to law, 
notwithſtanding he may be chaiged in cuſtody at the ſuit 


of creditors, But till execution is done, his creditors 
have an intereſt in his perſon for ſecuring their debts, 


And he himſelf, as long as he liveth, is under the protec- 
tion of the law. To kill him without warrant of law is 
murder; for which the murderer is liable to a proſecu- 
tion at the ſuit of the crown, and likewiſe to an appeal 
at the ſuit of the widow. For tnough his heir is barred by 
the attainder, which corrupteth his blood, and diſſolveth 
ah relations grounded on conſanguinity, yet the relation 
grounded on the matrimonial contract continueth till 


death. And if a perſoa under an attainder be beat or maim- 
ed, or a woman in the like circumſtances raviſhed, they 


may, after a pardon, maintain an action or appeal, as 


their caſes reſpectively may require. And though before 
a pardon, they are diſabled to ſue in their own names, 


there ſeems to be no doubt but that they are intitied to 


proſecute, according to the nature of their reſpective 


caſes, in the name of the king; Who will do equal right 


ts all his ſubjects. Faſter's Crown Law. 62, 


In the ſame year 1745, a remarkable caſe happened 
after the rebel afhizes at Carliſle, where ſome of che rebels 


died after their attainder, and before execution. The 
queſtion was, Whether they ſhould be admitted to chriſ— 
tian burial ? And the then lord biſtop of the dioceſe re- 
queſted the opinion of a very learned geutleman z who 


conſideration : 


made the followin g remarks and extracts for his lordſhip's 


It is certain, that after execution, the bodies being at 
the king's diſpoſal, are, for tte publick example, and for 
the greater (error unto others, never admitted to chriſtian 


buriel; and this ſeemeth to have been the law of the 


church of England from two ancient canons, by the for- 


mer of which it is ordained as follows: Concerning thoſe 
| | | _ who 
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1 Ooh who by any fault inf: death upon themſelves, let there he ,; 
commemoration of them in the oblation, as likewiſe for th; 
who are puniſhed for their crimes ; nor ſhall their corpſe: |, 
carried unto the grave with pſalms. By the latter. — /,,, WWF .. : 

Hall voluntarily kill himſelf by arms, or by any infligatin + 26 


in the gaoler by the common law; and this is the caule, 
that 1! a priſoner die in priſon, the coroner ought to lit 

upon him. 3 nfl. 91. | | ; 
And particularly that the church admitteth ſuch perſons 
to chrjttian burial, ſeemeth ſomewhat evident, in that {be 
admits them to the receiving of the holy communion, 
and othes rites of the church, during the time of their 
condemnation, and approves of the minifters of the church 
of England attending them tothe Jaſtextremity, —And 
theſe rebels were admitted to chriſtian burial. 

Bu-ying in wool- 85 By the 30 C. 2 ft. I. c. 3. For the encourazement 

len. of the woollen manufactures, and prevention of the ex 
Ee : 5 Ts portation 


the devil, it is not permitted that for ſuch a perſon any mi, | * 
be ſung, nor ſhall his body be put into the ground with an cient 
finging of a pſalm, nor ſhall he be buricd in pure ſepultur, 4 
The ſame ſhal! be done to him, who for his guilt endeth jj; 1 
lie by torments, as a thief, murderer, and betrayer of ji 80 
bord. Canones editi ſub Edgaro rege: Wilk. Concll. ox 
V. I. P. 225, 232. Johnſ. A. D. 740. No. 9b. wi ert 
A. D. 963. No. 24. %% ũ ᷣ 85 
.. But before execution, the caſe ſeemeth to be different, 1 
Mr. Hawkins ſays, that judgment in high treaſon is, that 111 
he ſhall be carried back to the place from whence be whi 
came, and from thence be drawn to the place of execu- ha 
tion, and be there hanged by the neck, and cut down dat 
alive, and that his entrails be taken out and burnt be— 5 
fore his face, and his head cut off, and his body di— 5 
vided into four quarters and diſpoſed of at the king's pla FS 
fure. 2 Haw. 443. CE pe 5 b on 
And lord Cote ſays; Albeit judgment be given againſt 97 
a man in Caſe of treaſon or felony, yet his body is not of 
forfeited to the king, but until execution remaineth his own; 1 
and therefore before execution, if he be ſlain without au- 4 
thority of law, his wife ſhall bave an appeal; for not- 0 
withſtanding the attainder he remained her huſband. 3 N 
Inſt. 215. „„ Conn 28 : n 
So if a man commit treaſon, and after judgment be- C 
come of non ſane memory, he ſhall not be executed; for ˖ 
it cannot be example to others. 3 Inſi. 4. | c 
So if the gaoler keep a priſoner more ſtraightly than be 
ought of right, whereof the priſoner dieth, this is felony } 
| 


3 | 


Burtal. 


bortation of money for the importing cf linen, it is en- 
Added, that no corps of any perivn ſhall be buried in any 
 hirt ſhift ſheet or ſhroud or any thing whatſoever made 
| or mingled with flax hemp filk hair gold or filver, or in 
| 209 tuff or thing, other than what is made of ſheep's 
vool only; on pain of 5 J. / 3. „ 
And all perſons in holy orders, deans, parſons, deacons, 
vicars, curates and their ſubſtitutes, ſhall take an account 
| id keep a regiſter of every perſon buried within their 
reſpective precincts, or in ſuch common burial places as 


| their teſpective pariſhioners are uſually buried; and one 


of the relations of the party deceaſed, or other credible 
| perſon, ſhall within eight days next after the interment, 


bring an affidavit in writing under the hands and teals of 


two or more witneſſes, and under the hand of the magp'(- 
rate or officer before whom the ſame was ſworn for 


| which nothing ſhall be paid), to the miniſter or parſon, 
that the ſaid perſon was not put in wrapt or wound up or 


buried, in any ſhirt ſhift ſheet or ſhroud, made or mingled 
with flax hemp ſilk hair gold or filver, or other than what 


is made of ſheep's wool only; or in any coffin lined or 
| faced with any cloth ſtuff or any other thing, made or 
mingled with flax hemp ſilk hair gold or filver, or any 


vther material, but ſheep's wool only : And if no relation 


of the party buried or other perſon ſhall bring an affidavit 


as aforeſaid to the parſon or miniſter within the time afore- 


lid, then the goods and chattels of the party deceaſed 


mall be liable to the ſaid forfeitute of 51; to be levied by 


way of diſtreſs and ſale thereof, by warrant of the chief 
magiſtrate in a town corporate, or any jaſtice of the 


peace, or in default thereof, by like diltreſs and ſale of 


the goods of the perſon in whole houſe the party died, 
orot any that had a hand in putting ſuch perſon into any 


ſhirt ſhift ſheet ſhroud or coffin contrary to this act, or 


did order or diſpoſe the doing thereof ; and in caſe ſuch 
perſon were a ſervant, and died in the family of his maſ- 
ter or miſtreſs, the ſame ſhall be levied on the goods of 
ſuch maſter or miſtreſs; and if ſuch perſon died in the 
tamily of his father or mother, then the ſame to be levied 
on the goods of ſuch father or mother: which ſaid for- 
feiture ſhall be levied paid and allowed out of the eſtate 
of the deceaſed perſon, before any ſtatute judgment debt 


legacy or other duty whatſoever. / 4. 


The ſaid affidavit to be made or taken before a juſtice 


of the peace, or maſter of chancerty, mayor or other chief 


offer of the city county borough corporation or market 


Vo. I, R town, 
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that ſhall ſue for the ſame; to be recovered by warrant of 


ſhew the fame to him, and demand his warrant thereupen 


offender {hall dwell, and one fourth to him who {all fue, x 


Burial. 
town, where the party was buried; who ſhall adminis 
the ſaid oath, and atteſt the ſame under their hands upon 
ſuch affidavit gratis: And if no ſuch affidavit ſhal! he 
brought to the miniſter where the party was buried with. | 
in eight days, fuch miniſter ſhall forthwith give or cauſ 
notice thereof to be given in writing under his hand, 9 
tne churchwardens Gr overſeers of the poor of ſuch py. 
riſh ; who ſhall within eight days after ſuch notice, re. 
pair to the chief magiſtrate in a town corporate, if ſuch 
party was buried there, or elſe to any juſtice of the peace, 
who upon the certificate thereof from ſuch miniſter, ſh! 
forthwith grant a warrant for ievying the forfeiture: 
Half of which forfeitures ſhall be, to the poor of th: 
pariſh where the party ſhall be buried, and half to hin 


the chief magiſtrate or any juſtice of the peace, in the 
city town corporate or county where ſuch party was bu- 
me. 

And if any miniſter ſhall negleQ to give notice to the 
churchwardens or overſeers of the poor as aforeſaid, or 
not give unto them a note or certificate under his hand 
teſtifying that ſuch affidavit and certificate was not brought 
to him within the time limited; or if the churchwordens 
or overſeers of the poor ſhall not within eight days after 
the receipt of ſuch certificte, repair to ſuch chief ma- 
giftrate or juſtice of the peace with ſuch certificate, and 


for levying the forfeiture; and if ſuch chief magiſtrate cr 
Juilice of the peace {hall negleQ his duty in not iftuing 
his warrant for levying the ſame: he ſhal] forfeit 51 to 


| be Tecovered by him that ſhall ſue, with full coſts, fox l 


the ſu:r be commenced within fix months; one fourth to 
the king, two fourths to the poor of the pariſh where tte 


Aud the miniſter of every pariſh ſhall keep a regiſter, 
in a book to be provided at the charge of the pariſh, and 
make a true entry of all burials within his parilh, and of 
all affidavits brought to him as aforeſaid ; and where no 
ſuch atkdavit ſhall be brought to him within ſuch time, be 


{hall enter a memorial thereof in the ſaid regiſtry, againſt 
the name of the party interred, and of the time when be 


notified the ſame to the churchwardens or overſecrs of the 
poor. . 7. 8 | 
And when the overſeers do give up their accounts to 


the juſtices, they ſhall give au account of the name and 


quality 


Burial. 243 
quality of every perſon interred within the pariſh from the 

time of their former account, and of ſuch certificates as 

came to their hands from the miniſter of the ſaid pariſh, 

and of their levying the penalties, and of the diſpoſal 

thereof ; on pain of 51 by warrant of diftreſs by the ſaid 

juſtices or two of them: and no account of the ſaid over- 

-ers of the poor ſhajl be allowed, until they ſhall therein 

account for the burials within their reſpective pariſhes as 

is before directed. 8. 

Provided, that no penalty ſhall be incurred by reaſon of 
any perſon that died of the plague. „. . 

And by the 32 C. 2. c. 1. Where no 3aftice of the 
peace ſha)! reſide or be to be found in any pariſh where any 
perſon ſhall be interred ; the parſons vicars and curates in 
every pariſh or chapel of eaſe, within the county where 
any party ſhall be interred (except only the parſon vicar 
and curate of the pariſh or chapel of eaſe where the party 
is interred) ſhall adminiſter the ſaid oaths or athdavits, | 
and atteſt tne e ſame. under their hands gratis. a 3: > 
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Fe orm of the aforeſaid afidavit. 1 


W morland. 3 it remenbred, that on the - day of 
A. W. of = - yeoman, and 
B. W. 2 yeoman, Og. two credible perſons, do 
make oath, That A. D. late of — in the pariſh of —— 
ix the N aforeſaid, on the — day of this preſent month 
of - Was not put in, wrapt or wound up, or buried 
in any birt, ſhift, ſheet or ſhroud, made or mingled with 
fax, hemp, filk, hair, gold, or ſilver, or other than what is 
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made of fheep”s ws only, or in any coffin lined or faced with b 
ary cloth, fluff, or any other thing whatſoever made or mingled. | 3 
with flax, hemp, i, hair, gold, or /1 r, er any other na. = 
terial out ' ſheep $ wal only. | 1 
A. w. oy 

Sworn before me, being « one of 15 0 5 8 9 
Juſtices of the peace for the ſaid county 4 
or, vicar of — in the ſaid coun- Fr 
ty, there being no juflice of the peace re- 1 
filing (or to be found) in the ſaid pa- 4 
rijh of — |} the Tay. and Jear d | A 
jad; 5 > . þ : 
K 2 Form $ þ 
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Form of the miniſter's notice of the aſfidavit ty 


e1 

being brought. ee 

Lo.” | Jaw 

| c To the chte and overſeers d Ir 
Weſtmorland, 4 the poor of the pariſh of —— in th nent 
faid county. B 
keſtt 

A. M. 4106 of the pariſh of aforeſaid, in th 5 
county aforeſuid, do hereby give you notice, that on the lent 

day of ——— the body of A. D. was buried within the ſu; Tr 
pariſh, and that no perſon whatſcever hath brought to nt a) hav 
7 purſuant to the lag rag made AE burying in onen it v 
es my hand, the ——— day of fot 

| oth 
| Minifter not to 6. Can; 68. No min ter ſha# . or . to bury on 
e BOT: corps that is brought to " the church or churchyard ( convent ma 
warning being given him thereof before) in ſuch manner H e 
form as 1s prefcrived in the book of common prayer. Andiſh g 
ſhall refuſe ſo to do, except the par ty deceaſed were denvinad WR Cc 
excommunicated majori excommunicatione, for ſome grievins ant bo 
notorious crime, and no man able to reflif of his repentance; h wr 
ſhall be ſuſpended by the bifhop of the dioceſe from his min ta 
by the ſpace of three months. 100 
Were denounced excommunicated] But by the rubꝰ ick be⸗ l 


fore the office for burial of the dead, the ſaid office like. | 
wiſe ſhall not be uſed for any that dic unbaptized, or that 
have laid violent hands upon themſelves, 


And no man able to teflify of his 8 But where 12 


ſufficient evidence did appear to the biſhop of ſuch pet. { 
fon's repentance; commiitions have been granted, both i 
before and ſince the reformation, not only to bury per- 5 
ſons who died excommunicate, but in ſome caſes to ab- 2 
ſolve them, in order to chriſtian burial. Gi. 450. | | 
There ere anciently other cauſes of refuſal of burial; , 


particularly, of hereticks, againſt whom there was an eſpe- 
Cla] oroviſion i ia the canon law, that if they continued in 
their hereſy, they ſhould not have chriſtian burial: Of 
which we have a remarkable intance a little before the 
reformation, in the caſe of one Tracy, who was put- 
lickly accuſed in convocation of having expreſſed hereti- 

Cal tenets in his will; and being found guilty, a com- 
miſſion was iflved to dig up his body, which was accoic- 
Pgly done. 


L SEE AW © 


Al 


Burial. 


| Alſo perſons not receiving the hzly ſacrament, at leaſt at | 
ner, were excluded from chriſtian burial by a decree of 


the fourth Lateran council, which became afterwards a 
E 1a of the Engliſh church. 

ln like manner, perſons killed in auels, tilts or leur na- 
ments. 
| Bur at this tay it ſeemeth, that theſe prohibitions are 
reſtrained to the three :nftabees before mentioned; of per- 


ſons excommunicate, unbaptized, and that have laid vio- 


ent hands upon themſelves. _ | 
| Ard of this laſt ſort are to be andere not all who 
| have procured death unto themſelves, but who have done 
it voluntarily, and conſequently eye died in the commiſ- 
| fon of a mortal fin; and not Aalen lunaticks, or perſons 
 otherwile of inſane nit, | 


The firſt eccleſiaſtical rule which occureth as to this 
matter, is the 34th canon of the firſt council of Braga, in 


{ the year 553: which forbids any burial ſervice for thoſ:, 
| qui violentam ſibi 725 inſerunt mortem. But in Wilkins's 
Councils, Vol. 1. p. 129. the fifth chapter of the 2d 
book of the Paniential of Egbert archbiſhop of York, 
written about the year 750 (which chapter is plainly 


taken from the canon of Braga) adds this limitation, JF 


they do it by the in/ligation of the devil. And at p. 232, the 
fifteenth of the canons publiſhed in king Edgar's time, 
about the year 960, adds a further limitation, 77 they do it 


* voluntarily” by the inſtigation of the devil, Theſe two _ 
authorities, Nheatley on the common prayer quotes from 
Jabnſon's collection, to prove, that our old eccleſiaſtical 
laws make no exception, in favour of thoſe who kill them 
ſelves in diſtraction. But they prove, even as they ſtand 


in Johnſan, that ſuch were not comprehended under thoſe 
laws. And accordingly, the Decretum of Gratian, Part 


2d, Cauſ. 23. Qu. 5. Cap. 12. inſerting the canon of 


Brava, adds to it voluntarie. And the note there is, ſecus, 
fi per furorem : tunc non impularetur. 


Now we ſhould not, without neceſſity, underſtand our 


own rubrick to be fo wack ſeverer, than the preceding 


conſtitutions, as to place mad people in the ſame rank 
with excommunicate and unbaptized perions, and to pu- 


niſh a poor creature for what in him indeed was no crime, 
The proper judges, whether perſons who died by their 
own hands were out of their ſenſes are, daubtleſs, the 


coroner's jury. The miniſter of the pariſh hath no au- 


thority to be preſent at viewing the body, or to ſummon 


er examine witneſſes. And therefore he is neither inti- 
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Office of burial, 


Pinging at fu- 


nerals. 


Fee for b 


burial, 


upon oath. 


finally be determined. 
ſelf- murder by che coronci's jury, the body in that cat 


il 


minfſter or tio the church, he Qual rec 


Burial. 


tled, nor able to judge in the affair; but may well ar. 
quielce in the publick determination, without making g an 
private inquiry. Indeed, were he to make one, the or. 
nion which he might Le from thence, could uſually de 
grounded only on common diſcourſe, and bare aſſertion. 
And it cannot be juſtihable to act upon theſe, in conte 
diction to the deciſion of a jury, after hearing witneſſ; 
And tho' there may be reaſon to Cuppaſe 
that the coroner's jury are frequently favourable in the; 
judgment. in conlideration of the circumſtances of the 
Gans ap « family with reſpect to the forfeiture ; and thei 

erdict is in its own nature traverſable: Yet the bur 
ws not be delayed, until that matter upon trial ſh! 
Out on acquittal of the crime g 


not being demanued by the law; it ſeemeth that a cl- 
gyman may and ought to admit that body to chriſtian 
burial. 

7. By the rubrick ; The prieſts and clerks meeting the 
Corps at the entrance "of the churchyard, and going before 
it either into the church, or towards the grave, hall lay 
as is ther: 2 Pp ointed. | 

By which it ſeemeth to be dife crctionary in the miniſler, 
whether the corps ſhall be cariied into the church or nut, 


And there may be good rcalon for chis, eſpeCially in cats 


of infection. 


8. Can. (7. Aſter the carty's death; there Gull bs 
rung no more but one ort peal, and one before the bu— 
and one other after the burial, 

9. Langton. Wi. do firmiy injoin, that bur ia! ſhall nit It 


denied io any one, upon the account of any ſum of miney ; le- 


cauſe if any thing hath been accu/l»med ts be g1ven by the ptuu: 
devetion of the faiinſul, we wiil that juflice be done thertu; wn 
to the churches by the ordinary of the Place aſter tc an 


Sgall not be denied] Or delayed. Lind. 278. 


Upon the actonrt of any fum of money | For burial oveht 


not to bc ſod : But aibeit the clergy may not demand 9 
thing for burial, yet the laity may be competles to ob- 
{-rve pious and laudable cuſtoms.“ But in ſuch cafe, the 
clerk muſt not demand. any thing for the ground, or for 
the office; but if he ſhe U alle: 5 that for every Cead 
perſon to much hath been accuflomed to be given to th 

Over it. Lind, 


278. 


Ba | 1 . h 


Om, > CD 


Buriael. 

Hat h been accuſtomed to be given] That is, of old, and 
ſor ſo long time as will create a preſcription, altho' at 
fiſt given voluntarily, For they who have paid ſo long, 
ze preſumed at firſt to have bound themſelves voluntarily 
thereunto. Lind. 27 

T. 15 Ja. Topſal and Ferrers; Edward Topſal, clerk, 
parſon of St. Botolph's without Alderſgate, London, and 
the churchwardens of the ſame, libelled in the eceleſiaſti- 
cal court againſt Sir John Ferrers, and alledged, that there 
was a cuſtom within the city of London, and eſpecially 
within that pariſh, that if any perſon being man or wo- 


man die within that pariſh, and be carried out of the _ 


pariſh to be buried elſewhere, in ſuch caſe there ought to 
be paid to the parſon of this pariſh if he or ſhe be buried 
elſewhere in the chancel fo much, and to the church- 


wardens ſo much, being the ſums that they alledged were 


by cuſtom payable unto them, for ſuch as were buried in 
their own chancel ; and then alledging, that the wife of 
Sir John Ferrers died within the pariſh, and was carried 


away and buried in the chancel of another church, and 


ſo demanded of him the faid ſum, Whereupon for Sir 
John Ferrers a prohibit ion was prayed, and upon debate 
it was granted, for this cuſtom is againſt reaſon, that he 
that is no pariſhioner, but may paſs thro” the parith, or 


lie in an inn for that night, ſhould if he then die be forced 


to be buried there, or to pay as if he were, and ſo upon 


the matter to pay twice for his burial. Hob. 175. 


But Dr Gibſon ſaith, a fee for burial belongs to che 


miniſter of the pariſh in which the party deceaſed heard 


civine ſervice, and received ſacraments, whereſoever the 


corps be buried, And this, he obſerves, is agreeable to 
the rule of the canon law, which ſays, that cvery one, 
after the manner of the patriarchs, hall be buried in the 
ſrpulchre of his fathers; nevertheleſs, that if any one 
dchres to be buried ellewhere, the ſame ſhall not be hin- 

d red, provided that the accuſtomed fee be paid to the mi- 


niſter of the pariſh where he died, or at leaſt a third part 


co; waat ſhall be given to the place where he thall be 


buried, For the underſtanding of which it is to be noted, 


tnat an ciently all perſons in their wills, made a ſpecial g 


oblation or bequelt to the church at which they were to 


be interred; and the people in thoſe days depending 


much upon the prayers of the living for the good of their 
ſouls after death, thoſe of better condition coveted often- 
times to be karicd in religious houſes, with a view to 
greater allictances which they hoped to receive from the 

| 7 | ſolemn 
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ty that proſpect to deſire and promote it. By which 


being buried ig religious houſes, hid not at th. fame time 


times was the third, ſometimes the fourth part (acc: digg 


off the weight in ſome meaſure of ihe ſid caſe of Topfal 


| ſeemingly acknowledged, by the tem, oral court in the 


- died in their pariſh, and was buried in the chancel elſe- 


ſelf expreſſes the ground of the prohibition, This cuſ- 


cc 
40 


28 
Burial. 
ſolemn and conſtant devotions there: alſo, where g. 
oblations were like to be plentiful, the religious were get 


means parochial miniſters would have been deprived of 
what belonged of common right to them, and to no other, 
if the laws which indulged the ſuperſlitious conceit of 


provided for the ancient parochial rights; which ſome. 


to the cuſtoms of $otenr places) of what was piven to 
the religious houſes : the laws probably preſuming, that 
the oblations to thoſe houſes would be much larger, t than 
what was uſually given to the parochial miniſters, ih 
452. 

4 this was called the canonitat portion; ; and the 
oblation grew by cuſtom into a fixed right of the parih 
miniſter. And hence it is, that in diipenſations for bury. 
ing elſewhere, reſervations have been made of the rights 
of thoſe churches where the parties die, And (to take 


and Ferrers) he ſaith, that this right was not denied, but 


aforeſaid caſe; where the ſuit, by tne rector and church. 
wardens of St. Botolph's Alderſgate was for the cuſtomary 
fee of burying in the chancel there, becauſe the perſon 


where. For tho? a prohibition was granted becauſe the | 
cuſtom was unreaſonable, yet that unreaſonableneſs (he 
ſays) was grounded upon the perſon's being only a ſtranget, 
and happening to die in the pariſh. For ſo the report it- 


tom is againſt reaſon, that he who is no pariſhioner, 
but may paſs thio* the pariſh, or lie in an inn fora 
< night, ſhould be forced to be buried there, or pay 3s 
cc if he were.“ Which is, in effect, a recognition of the 
right, in caſe the party deceaſed hath dwelling in the pa— 
riſh, and is a pariſhioner. Gil. 452. [But this doth 
not ſo well comport with the laſt words of the recited 
caſe, which ſuppoſeth it to be unreaſonable for a man to 
pay twice for bis burial. ] Es 


The proportion of fees 405 Hot the burial of 3 


whether to the incumbent or churchwardens, whether for 
burying in or out of the pariſh, depends upon the patti— 
cular uſage and cuſtom of each pariſh reſpectively. For 
as to the incumbent for burying, the foundation of the 


fec was voluntary, and the obligation or neceſſity of pay- 
v | ns 


202. 


Burtal. 


1 ing ariſes from cuſtom ; ; which is the ground of what is 
defore obſerved out of Hi . But altho' the rule of 
the canon law 1s, that in caſe of denial of the cuſiomary. 
bee, juſtice is to be done by the ordinary; and tho? the 
books of the common law allow this to be, in its nature, 


z matter properly of ſpiritual cognizance, yet it is a very 
preat abatement from that allowance that the temporal 


| courts reſerve to themſelves the right of determining, firſt, 


Whether there is ſuch a cuſtom, in caſe that is geen 


g and, ſecondly, Whether it is a reaſonable cuſtom, in cis 
| the cuſtom itlelf is acknowledged. Upon the ent of tele 


heads, a prohibition was granted, in the caſe of Antrews 


end Symon, IA. 27. C. 2. in which, two grounds were 


laid down of granting prohibitions ; ; for defect of juriſdic- 


tion, and for deſect of trial: ang the prohibition granted 


on this occaſion was ranked under the ſecond head, and 


compared to the caſe of a modus decimandi, which may 


de demanded in the ſpiritual court, but if the cuſtom be 


denied, a prohibition will lie; becauſe the rule of pre- 


ſcription/ is different 1.3 the ſpiritual court, ſrom that in the 


temporal. And on the like denials, we find other prohi= 
bitions alſo granted ; as where the rk of Weſtminſter, 


for burying in the abbey, demanded 501, and the cathedral 
of York 51, over and above the common fees. Upon the 
ſecond of theſe two heads, viz. the unreaſonablenels of the 


cuſtom, a prohibition was granted in the forementioned 
caſe of Topſal and Ferrers, where the ſame fees were claimed 
by the rectors and churchwardens cf the periſh out of 


waich the corps was carried, that were uſually paid there 
for the place in which the corps ſhould be buried elſewhere, 
But thy* ſuch demand was reckoned a hardſhip upon a 
ſtranger or traveller who ſhould happen to die there; no 
fault was found with the rule or proportion of the fee, in 


cale the party deceaſed had been a fixed pariſhioner. Gil/. 


453. 2 Keb. 778. 3 Keb. 523. 


But here it is to be obſerved, that in the foregoing caſe 
of Andrews and Symſon, the demand was a fee of four 


nobles for a pariſhioner, and of four marks for a ſtranger : 


which proportion and difference were not excepted againſt | 
by the court as unreaſonable, but (as hath been ſaid) the 


prodibition went only becauſe the cuſtom was denied. 


Gly. 453. 


10. Funeral expences, according to the degree and Funeral charge: 
quality of the deceaſed, are to be allowed of the goods 86 


the deceaſed, before any debt or duty whatſoever, 3 Inſt. 


11. The 
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dealing ſhroud, 


Monuments. 


Buxial. 


11. The carcaſe that is buried belongeth to no ort, 
but is ſubject to eeeleſiaſtica cognizance, if abuſed Or te. 
moved. 3 [nſt. 203. 

And a corps once buried, cannot be taken up, Or te. 
moved, without licence from the ordinary. Gubſ. 454. 

That | is, to be buried in another place, or the like 


but in the caſe of a violent death, the coroner maytak 


up the body for his inſpection, if it is interred before he 
Comes to view it. 

In the lent aſſizes holden at Leiceſter, 11 & 12 Jo 
the caſe was, one William Haines bad digged up the fe. 
veral graves 7 three men and one woman in the night, 
2nd had taken their winding ſheets from their bodies, 
and buried them egain; and it was reſolved by t! 2 rk 

at ferjeants | inn in fleet ſtreet, that the property of the 
ſheets rema! ined the owner's, that is, in him who had the 
property therein, when the dead body was wrapped there. 


with, for the dead body is not capable of it ; and that th: 


taking thereof was felony. 12 Co. 113. 
12. Lord Coke ſays, concerning the building or ered, n2 
of tombs, ſepulchres, or menuments for the deceaſed, in 


church, chancel, common chape!, or church yard, in con- 
venient manner, it is lawful; for it is the laſt work of cha- 


rity that can be done fur the deceaſed, who whilſt he lived 


was a lively temple of the Holy Ghoit, with a reverend te- 


gard and chriſtian hope of a joyful reſurrection. And the 
defacing of them is puniſhable by the common law; as it 
appeareth in the book of the g Ed. 4. 14. (the lady Miches 
caſe, wiſe of Sir Hugh Wiche ;) and ſo it wes agreed by 


the whole couit, . lo Ja. in the common plcas, be- 


tween Crue and Pym. And for the defacing thereof, 
they nat build or rect che ſame ſhall have the action du— 
Tin 3:4 their lives (as the lady Wiche had in the caſe of the 


9 Ed. 4.) and after their dectaſes, the heir of the deceaſed 


final! ave the action. But the building or erecting of the 
jepulchre, tomb, or other monument, ought not to be t9 
the hindrance of the celebration of divine ſervice. 3 . 


Fa a) 
<<. * 


Aad again, ;e ſays, if a noble nan knight, eſquite, 


or other, be buried in a church, and have his coat armour 


and pennions with his arms, and ſuch other enligns of 


Honour as belong to his degtee or order, ſet up in the 
chu:ch; or if a grave done or tomb be wy or made fora 


monument of him: in this Cale, altho' th e freehold of the 
church be in the parſon, aid has theſe ka annexed to ihe 


freehold ; vet engt ne par ſon or any other take then 


01 


Burial. 
or deface them, but he is ſubject to an action to the heir 


and his heirs in the honour and memory of whole ancel- 
tor they were ſet up. I nfl. 18. 


But Dr Watson ſays, this is to be underſtood of ſuch 


monuments only, as are ſet up in the iles belonging to 
particular perſons ; or if they are ſet up in any other part 
of the church, he ſuppoſeth it to be underſtood, that 
they were ns there with the incumbent's conſent. 
IVaif. c. 

And D Gibſon oblirving thereupon ſaith thus: Monu- 
ments, coat armour, and other enſigus of honour, ſet up 


in memory of the deceaſed, may not be removed at the 
pleaſure of the ordinary or lee en On the contrary, 


if either they or any other perſon ſhall take away or de- 
face them, the perſon who ſet them up ſhal! have an action 


againſt them during his life, and after his death the hei? 
o! the deceaſed ſhall have the ſame, who (as they ſay, 18 


inheritable to arms and the like, as to beir-looms; aud it 
avails not, that they are annexed to the! freehcld, tho 


that is in the parſon. But this, he ſays (as he concerveth, 3 


is to be under{tood with one Imitation, If they were ft 
et up with conſent of the ordinary; for tho” (as my lord 

Coke ſays) toms ſepulchres or monuments mey be erect- 

ed for the deceaſed in church or chancel in convenient 


manner, the ordinary muſt be allowed the proper judge 


of that conveniency; inaſmuch as fuch erecting {for 0 
he adds) ought not to be to the hindrance of the celebta- 
tion of divine fervice; and if they are erected without 


_ conſent, and upon inquiry and inſpection be found to the 
hindrance of divine fervice, it will not (he fuppoſeth} be 


denied, that in ſuch caſe the ordinary hath ſafficient au- 
wority to decree a removal, without a: iy danger of an 
action at law. Gtb/. 4535 454+: 

Whether a fee is due to the incumbent for 0 a 
grave {tone or monument in the churciyard, nath been 


queſtioned by ſome ; and no caſe hath occurred wherein 
the ſame hath 8 a judicial determination. It ſeem- _ 
eth to be an argument in favour of the incumbent, thut 


altho' it is nece fary to bury the dead, yet it is not neceſſa: 
to erect monuments: and after the ſoil hath becu broken 


for interring the dead, the graſs will grow again, and 


continue beneficial to the incumbent ; but after the erec- 


tion of a monument, there ceaſeth to be any further pro- 


duce of the ſoil in that place. And if the incumbent's 


leave is neceflary tor the erecting a monument, it feeooth. 
that he may preſcr: be his own reaſon ste arme; or an 


* * ; P oy . Fg > : 
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Burial. 


accuſtomed fee hath been paid, that ſuch cuſtom aught to 


33 be obſerved, 
PFopiſh burial. 


12. By the 3 J. c. 5. If any popiſh recuſant, man or 
woman, not being excommunicate, ſhall be buried in any 
place, other than in the church or churchyard, or not ac- 
cording to the eccleſiaſtical laws of this realm; the execu- 
tors or adminiſtrators of ſuch perſon buried, knowing the 


ſame, or the party that cauſeth him to be ſo buried, ſhal] 
_ forfeit 201, one third to the king, one third to him that 


F OR the office of canons, in cathedral or collegiate | 


CLAPA, the cope, was one of the prieſt's veſtments; ſo 


ſhall ſue in any of the king's courts of record, and one 


third to the poor of the pariſh where ſuch perſon died. 


| Calendar. See Kalendar. 
Calumny. (Oath of.) See Oaths. 
Cambridge. See Colleges. 


— — 


Canon. 


churches ; ſee Deas and chapters. 


3 


Capa. 


called, as it is ſaid, a capiendo, becauſe it containeth 


or covereth him all over. Lind. 252. 


Carthuftans. See Monaſteries. 


 Caſula; 


Calula. 


ASUL 4, the cheſible, was a garment worn by the 
C prieſt, next under the cope; and is ſaid to have been 
I fo called; as being a kind of cottage (as it were) or little 
houſe, covering bim. Lind. 252. 


Catechiſm, 


Y Can. 59. Every parſon vicar or curate, upon 


every ſunday and holiday before evening prayer, 


ſhall for half an hour or more, examine and inſtruct the 
youth and ignorant perſons of his pariſh, in the ten com- 
mandments, the articles of the belief, and in the Lord's 
prayer; and ſhall diligently hear inſtruct and teach them 
the catechiſm ſet forth in the book of common prayer. 


And all fathers, mothers, maſters and miſtreſſes ſhall 


cauſe their children, ſervants, and apprentices, which 


have not learned the catheciſm, to come to the church at 
the time appointed, obediently to hear, and to be ordered 
by the miniſter until they have learned the ſame, And if 
any miniſter neglect his duty herein, let him be ſharply 


reproved upon the firſt complaint, and true notice thereof 
given to the biſhop or ordinary of the place. If after ſub- 


mitting himſelf, he ſhall willingly offend therein again; 


let him be ſuſpended, If ſo the third time, there being 


little hope that he will be therein reformed ; then excom- 


municated, and ſo remain until he be reformed: And 
likewiſe if any of the ſaid fathers, mothers, maſters or 


miſtreſſes, children, ſervants, or apprentices, ſhall neglect 
their duties, as the one ſort in not cauſing them to come, 
and the other in refuſing to learn, as aforeſaid ; let them 
be ſuſpended by their ordinaries (if they be not children,) 
and if they ſo perſiſt by the ſpace of a month, then let 


them be excommunicated, 


2. And by the rubrick : Thec curate 3 pariſh mall 
diligently upon ſundays and holidays, after the ſecond 
leſſon at evening prayer, openly in the church inſtruct 


and examine ſo many children of his pariſh ſent unto him, 


s he ſhall think convenient, in ſome part of the cate- 
chiſm. 


253 


. Pay 2 ov "ARTE = 
E 7272 ͤ 
333 . Ne 
x ws wa a * >] 2 . 7 2 
er n — 


5 * — « —2 
ACE * 2 2 
— rr 4 8 
N wo RAY * 
S . 


3 WIE N 


- _—— 8 
r Ira, 
S 
c MDT RS 
. — - 


254 Catechiſm. 

And all fathers and mothers, maſters and dames, þ; 
cauſe their children ſervants and apprentices (which hz 
not learned their cateciſm,) to come to the church at th; 
time appointed, and obediently to hear, and be ordered, 
the curate, until ſuch time as they have learned all thy 
therein is appointed for them to learn, © 
3. That part of the church catechiſm which treats g 

the ſacraments, is not in the 2d nor 6th of Ed. 6, but ws; 
added in the beginning of the reign of king James the fuß, 
upon the conference at Hampton court. G1“. 375. 
4. Inu the office of publick baptiſm; the miniſter di. 
recteth the godfathers and godmothers to take care, tin. 

the child be brought to the biſhop to be confirmed by 
him, ſo ſoon as he or ſue can ſay the creed, the Lots; 


prayer, and the ten commandments in the vulgar tongut, 


and be further inſtructed in the church catechiim ſet torm 
tor that purpoſe, | 


—_ ——— — — — 


Cathedꝛals. 


arals. peror, the other converts in thoſe days and in the 


following times, who were many of them governors and 
nobles, ſettled great and large demeſne lands on thole 
who converted them, and the firſt oratories or places Gi 


publick worfhip are {aid to have been built upon tho. 


lands: which firſt oratories were called cathedrao, fears, 


cathcarals, er ſeats; from the clergy's conſtant reſidence 


thereon. Ged. 347. 

2. The diſtinction between cathedral, convintual, and 
tween cathedral, co/{ogiate churches, perhaps may be beſt ungerttood, from 
TIO ant the deſcription given by Lind wood of the ſeveral names: 
churches; 


Difference be- 


of a cathedral church; a convent, in reſpe& of a church 
of regulars; a college, in reſpect of an inferior church, 


where there are collected together perſons living in common. | 


1 . N 
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Cathedral 3. 1 hefers of 61/hops ot regularly to be fixed in ſuch un 
churches to be only &5 are heted and poputous, When this was made A Tue 
. of the church by a canon of the council of Sardica, the 


only deſign ſeems to have been, to prevent the needleſs 


multiphication of biſtops ſees; inaſmuch as that canon, 
| | | | deſcribing 


Orietn of cathes' To 5 FT E the converſion of Conſtantine the em- 


pioperly ſpeaking, ſays he, a chapter is ſpoken in reſpect 
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Cathedꝛals. 
Jeſcribing ſuch a ſmall city, as within which a biſhop's 
| {ce ſhould not be eſtabliſhed, calls it ſuch a one as a ſingle 


preſbyrer might be ſäffeient for, in point of numbers. 
But it was afterwards underſtood by the canon law, that 


of what extent, or how populous ſoever, the dioceſe or 
juriſdiction of a biſhop might be, it was moſt agreeable to 


the epiſcopal dignity, to place the ſee or cathedral church 
in ſome large and conſiderable town. Purſuant to which, 
with expreſs reference to the aforeſaid council, and to the 
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dectees of pope Leo and pope Damaſus, it was decreed 
in 2 council under archbiſhop Lanfrank, that certain epiſ- 


copal ſees which before had been in (mall towns and vil- 


Jages, ſhould be ſettled in the moſt noted places; and ſe- 
veral were accordingly removed, as Dorcheſter to Lin- 


coln, Selſey to Chicheſter, Kirton to Exeter : which rule 


was alſo obſerved in fixing the ſees of the five new biſnop- 


ricks etected by king Henry the eighth, Gi. 171. 


And every town which hath a ſee of a biſhop placed in 


it, is thereby intitled to the honour of a city. Gi/. 171. 


And lord Coke defineth a city thus: A city (ſaith he) 
is a borough incorporate, which hath, or hath had, a bi- 


ſhop ; and. though the biſhoprick be Giſolved, Jer. the city 


remaineth. 


I Injl. 109. 


But this extendeth not to the cxthedrat 3 in 


Wales; divers of which are eſtabliſhed in ſmall villages. 


4. Beſides the proper revenues of cathedral churches, Certain ee 
tures for the re 
pair of cathe- 


to be applied towards the repair thereof, there are divers 


forfeitures by ſeveral canons of archbiſhop Stratford, to dals. 
be diſpoſed of to the ſame purpoſe ; to wit, for the uofaith- 


ful execution of wills; for extorting e fees for the 
probate of wills; for undue commutation of penance; 
and half the forfeitures for exceſſive ices at the admiſſion 
of a curate, 

5. Every fee or cankedrat- (as ſuch) is exempt from ar- 
chidiaconal juriſdiction. Thus a biſhop's ſee having been 


Cathedral ex- 
empt from the 


archdeacon's _ 
newly erected within the limits of a certain archdeaconry, juriſdiction. 


it was repreſented, that the archdeacon had preſumed to 
Exerciſe his juriſdiction over the biſhop there conſecrated, 


and the church: and Gregory the ninth decreed thereupon, 
that this ſhould no more be done, but that the biſhop 
ſhould be exempt from the archidiaconal juriſdiftion : 


which decretal epiftle became part of the Done. of the ca- 


non law. 


Gibſ. 171. 
b. For the freedom of elections in inst it was thus 
Provided by the ſtatute of the 3 Ed. 1. c. 5. Becauſe elec- 


Elections! in ca- 


thedrals. 


tions ought ta be free, the mag commandeth Apen great forfeiture, 


that 
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Free according to the form of ff 
according to the ſaid ſtatute of the 
alſo was but declaratory of the common law. 2 fl. 16%, 


632. Gi. 19.5.7 


money gifts and rewards, whereby the fite/t perſons to be elefted 


that no man by force of arms, nor by malice, or menacing, ſy! 
diſturb any to make free eleflion. no 

Which ſtatute, being general, did evidently include ec. 
cleſiaſtical elections as well as others: but ſome doubt 
having probably been made, whether they were inc)ude, 


It was judged adviſable to move the king for a ſpecial de. 


claration to that purpoſe, in the artzcult cleri, 9 Ed. 2, . 
14. Vany dignity be vacant, where election is to be made, i 
is moved ibat the eleftors may freely make their eleflion, with. 


out fear of any temporal power, and all prayers and oppreſſiy 


ſhall in this behalf ceaſe. The anſwer ; They ſhall be may 
f ſtatutes and ordinances : that Is, 


3 Ed. 1. c. 5. which 


And by the 31 Eliz, c. 6. it is thus enacted: Vf. 
by the intent of the founders of cathedral and collegiate churcſſ, 


and by the ſlatutes and good orders of the ſame, the elections pri. 


fentations and nominations of officers and other perſons to hate 
room or place in the ſame, are to be had and made of the fili 
and moſt meet perſons, being capable of the ſame elections pri- 
ſentations and nominations, freely, without any reward giſt er 
thing given or taken for the ſame ; and for the true per formanct 
wyereef, ſame electors preſentors and nominators in the ſan, 


: have or ſhould take a corporal oath 10 make their Zn pre- 


ſentations and nominations accordingly ; yet notwith/landing, it 


is found by experience, that the ſaid elections preſentatims ond 
nominations be many times wrought and brought to paſs wit) 


preſented or nominated, wanting money or friends, are ſellemer 
not at all preferred, contrary to the good meaning of the ſail 
founders, and the ſaid goed flatutes and ordinances, and to the 
great prejudice of learning, and the commonwealth and #/late if 
the realm : For remedy wheresf it is enatted, that if any pern 
or perſons or bodies politiek or corporate, which have election 


preſentation er nomination, or voice or aſſent in the chaice 
 #ledtion preſentation or nomination of any perſon ts have room o 


place in any of the ſaid cathedral or collegiate churches, ſhall 


have receive or take, or ſhall accept any premiſe agreement cove- 
| nant bond or other aſſurance to receive or have, any money fee 
reward or any ather profit, directly or indireftly, either to hin- 
ſelf or themſelves, or to any other of his or their friends, for bi, 
or their voice or afſent, in ſuch election preſentation or nem 
nation as aforeſaid, then and from thenceforth the place rom 


or office which ſuch perſon ſo offending ſhall then have in a") 


of the ſaid churches ſhall be void, and the ſame may be diſp'* f | 


Cathedꝛals. 


if in ſuch manner as if ſuch perſon ſo offending were naturally 
dad. ſ. 1, 2 

And if any officer of any of the faid churches or other perſon 
| having room or place in the ſame, fhall directly or indirefly 
tale or receive, or by any way device or means contract or agree 
to have or receive any money reward or profit whatſoever, for 
the leaving or reſigning up of the ſame his room or place, for 


any other to be placed in the ſame ; every perſon ſo taking or con- 
trating fhall forfeit double the ſum of money, or value of the 


thing ſo received or agreed to be received or taten; and every 


| perſm by whom or for whom any money gift or reward as 
ofereſaid ſhall be given or agreed to be paid, ſhall be uncapable 


of that place or room for that time or turn, and ſhall not be had 


nr taken to be a lawful officer or to have ſuch room or place 


there, but they to wham it ſhall appertain ſhall appoint another 
0s if ſuch perſon were dead or had reſitnel. ſ. 3. 


And for the more ſincere election preſentation and nomination ; 
if officers and other perſons to have room or place in any of the 
faid churches; at the time of every ſuch election preſentation or 
nomination, as well this preſent act, as the orders and flatutes 


if ſuch place concerning ſuch Hidin preſentation or nomination 


to be had, ſhall then and there be publickly read; upon pain 
that every perſon's in whom Geſanit thererf 2288 be, hall forfeit | 


404, 16:4 
All which forfeitures ſpall be; half to him or them: that will 


fue for the ſame in any of the queen's courts of record, and half 


ta the uſe of ſuch cathedral or collegiate church where fuck of- 
fince ſhall be committed. ſ. 4. 

As to the methods of proceeding in elethions, they de- 
pend in a great meaſure upon the local ſtatutes and cui- 
toms of each cathedral and collegiate body, and therefore 
cannot be brought under the rules which the ancient ca- 
non law hath laid down. Nevertheleſs, it may be of uſe, 
in caſes which the ſtatutes have left doubrful, or not cle a- 
ly determined, to ſet down here ſome rules relating to 
elections, which lie diſperſed in the body of the canon 
law, As, 

(1) Concerning the time for aleftions this the © canon 
aw determines that it ſhall not exceed the ſpace of three 


months from the Vacancy, and if it be defeircd longer 


(without lawful impediment} the electors {hall for that 


turn loſe their right of election, and the ſame ſhall devolve 


upon thoſe Who bave the next right, who alſo ſhell fil! up 
the Vacancy within other three months, on pain of canon- 
ical cenfures. And after the election, they fhall notify 


the ſame to the perion elected, fo ſoon as they reaſonably” 


Vol. I, 8 | call; 
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Cathedꝛals. 
can; who ſhall aſſent thereunto within the ſpace of gp 
month, and within three months afterwards ſhal!l procute 
confirmation thereof, otherwiſe the election (if there be ng 
lawful impediment intervening) ſhall be void. But ihe 
election, or any citation or proceſs relating thereto, oupht 
not to be before the interment. of the deceaſed. 

(2) Concerning the manner of proceeding to the elec. 
tion, it is ordained, that when canons or prebendaries are 
wanted, or benefices to be diſpoſed of, the canons abſent 
are to be cited, if conveniently it may be, unleſs there be 
a cuſtom to the contrary ; otherwiſe what is done | in their 
abſence ſhall be of no effect. 

(3) And no peiſon ſhall conſlitute a 995 in the bul. 
neſs of election, unleſs he be abſent in a place from hence 
he ought to be cited (and not in a foreign country, or the 
like), and hindred by juſt impediment ſrom attending, of 
which he ſhall cauſe proof to be made upon oath if re. 
quired, In ſuch caſe, if he will, he may conſtitute one 
of the chapter or collegiate body to be his proxy, 

But if none of the chepter will be his proxy, he canngt 

depute any other without conſent of the chapter, nor give 
his vote by letter, which ought not to be given before the 
meeting for the election, but only at that time. 
And if one of the chapter be conſtituted proxy generally, 
if he nominate one perſon upon his own account, and an- 
other in the name of his conſtituent, it ſhall paſs for no- 
thing; but if he hath a ſpecial proxy, to cnuſe ſuch a 
perſon by name, then he may lawfully conſent to the 
election of one in his own name, and to the election of 
another | in the name of his conſtituent. 

(4) When the election is to be made, and all are pre- 
ſent who ought, and will, and can convenieatly attend; 
three of the ſociety ſhall take the votes of every One, . 
cretly and ſeverally, and put the ſame in writing, and then 
immediately publiſh the ſame amongſt them all; and on 
caſting up the votes, he ſhall be elected, who has the ma- 
zority of legal votes. 

| And they cannot vary after the votes are publiſhed ; for 
then they ought to proceed to caſt up the voss, and de- 

Clare the election. 

(5) By the majority is meant, the majority of the whole 
number of electors ; therefore if there are 7 electors, and 
2 of them chuſe Rs perſon, and 2 another, and 2 another, 
he who has the three votes ſhall not be duly elected, 45 
not being choſen by a majority of the electors. 


(6) By 


Cathedꝛals. 


5 By the majority of legal votes (the major et ſanior 
pars ) are cicluded thoſe who are admitted upon proteſta- 
tion, that their votes ſhall not be good, if it ſhall appear 
that they have not a legal right to vote, and it ſhall after- 
wards be made appear upon appeal or otherwiſe that they 
have no legal right, Now perſons may be diſqualified ſe- 


yeral ways: as by cuſtom ; or by their own crime, where 


they have committed any offence which renders them in- 


capable. 80 perſons under ſuſpenſion, or under the greater 
excommunication, can neither be electors, 1 nor be them- 


{clves elected. | 
But if a member bein poſſeſſion, altho' not of right, 
be may be an elector, and ſuch election is valid, provided 


he be in quiet poſſeſſion, becauſe he believeth that he hath 
right, But if from the firſt, before the election is made, 
it hall be denied that he hath ſuch right, and he is ad- 


mitted under proteſtation, that his voice ſhall be valid if 
indeed it ought to be valid, and that it ſhali not be valid 
unleſs it ſhall appear that he bath ſuch right; in ſuch caſe 
his poſſeſſion ſhall not avail, 

(7) Where the votes are equa/, one who is an electot 
being choſen, ſhall have the preference before one who is 


not an a e As for inſtance, if there are 7 voters, and 
3 of them chuſe one of the ſeven, and other 3 chuſe an- 


other who is not of the ſeven ; he of the ſeven who is 
choſen ſhall have the preference, provided he himſelf con- 
ſent and agree to his election, and there be no canonical 
impediment, 
(8) If the leſſer number of the ee 8 preci- 
pitatelj to make election before the reſt who ought to be 
preſent are come in; ſuch election is void, altho' the ma- 


jor part of the whole number ſhould aſſent to it after- 
wards, But if aſter ſuch undue election made, and divers 


of the electors are gone home, they who remain ſhall pro- 
ceed to another election, ſuch other eleCtion | iS alfo void ; 
for they ought to appeal. 

(9) A pre-eleftion into a place not vacant, is void. And 


ſo it was declared in the court of king's bench. E. 34 
C. 2. in the caſe of Stainboe and Owen: Dr Owen was 
elected prebendary in the church of St David's, where ſuch 


elections had been uſual, when all the prebends were full; 


but upon a vacancy Dr Stainhoe was admitted, and the 


court would not grant a mandamus to admit Dr Owen, 
becauſe (as is there ſaid) it was a ridiculous cuſtom to 


elect where no prebend was vacant, for that there can- 
e — 
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not be an election but into a void place. (2 7. Jane, 
199.) “ 

It is true, there may be a pre- election; and upon a death, 
the perſon may afterwards be admitted : but ſuch pre-elec. 
tion binds not the body, fo as that they may not ele an 
other when the vacancy happens ; eſpecially, where the 
electors are the patrons, and are alſo the perſons to admit, 
The caution given in this caſe by the canon law is, not 0 
chuſe to the place which ſhall be next vacant; butis 
they chuſe a man to be a brother or fellow of the ſociety, 
and promiſe to confer upon my the next vacant benefice, 


| ſuch election is good. Gi. 176, 7,8. 
How the &rt 
fruits of che re - 


NE ne ; collegiate church, hath a certain portion of the poſſeſſions alone 
mall be charged, limited to his office z and every prebendary, vicar, petty canon, 
and other minijler ſpiritual hath another alone and diſtinflly li- 
mited to bis reſpeftive office : they ſhall be rated for their fr 

Fruits ſeparately and not jaintly, 26 Hf. 8. c. 3. ſ. 25. 
Cathedral the 8. The cathedral church is the pariſh church of the 
Dn whole dioceſe (which dioceſe was therefore commonly 
ccie. called parocbia in ancient times, till the application of this 
TE: name to the lefler branches into which it was divided, 
made it for diſtinction's fake to be called only by the name 
of gioceſe:) and it hath been affiimed, with great proba- 


bility, that if one reſort to the cathedral church to hear 
divine ſervice, it is a reſorting to the pariſh church, within 


the natural fenfe and meaning of the ftatute. Gilf. 171. 


FR * 


4 This caſe ſeems to be ſomewhat miſreported : The prebends 
at St David's are in the gift cf the biſhop, and therefore the 


election could not be to a prebend. But there are in that 


church fix reſidiontiariſpips; and to one of theſe it ſeemeth that 
the pre- election was made. Three of the refidentiaries are nam- 
ed by the bilkop, viz. the chantor, chancellor and treafur-r, 
ihe other three are elective out of the body of the prebendarics. 
The cultoin had prevailed for tome time, for the fix to 290 to 


thould ſuccced to the next vacancy in the chapter by election. 
It ſeemeti from the abovementioned report, th: it Dr Oe Jive 
ing been thus pre- elected, was rt lalcd to be admitted. Upon 
which ke moved for a mandamus; but the court would not 
grant the lame, ſuch pre-election WE: ung merely void. This cu- 
tom at St David's, atter ſome endeavours to be continuc: 4, hatk 
Bow (it 15 ſaid) intirely ceaſed. 


Upon 


here the dean or other chief gever nor of any cathedral 


elect a trvcnth ſupernumerary;; ; Who mould, in return of che ob- 
ligation, keep reſidence, aud do the buũneſs of his electors; and 


e 5 


— as 


Cathedꝛals. 

Upon which account it is ordained by a canon of Simon 
Uephom archbiſhop of Canterbury, that in certain caſes, 
they who cannot be cited perſonally, nor in their dweil:ng 
houſe, may be cited in their pariſh church; and if they 
have no pariſh church, or that doth not appear, then they 

hall be cited in the cathedral, G1b/. icog. 

And by Can. 65, 
every ſix months, as well in the pariſh church, as in che 
cathedral church of the dioceſe, 


CN 


Excommunicates ſhall be denounced 


In honour of the cathedral church, and 3 in PE of Acknowledg- 


ſubhection to it, as the biſhop's ſee; every parochial mini— 


ment paid there | 


aunto ana chat 


ſter within the dioceſe, pays to the binder an annual pen- account. 


fion, called anciently cathedraticum. 


This acknowledg- 
ment is ſuppoſed to have taken riſe from the eſtabliſhment 


of diſtinct pariſhes, with certain revenues, and thereby the 


ſeparating of thoſe diſtricts from the immediate relation 
they had borne to the cathedral church. 
the council of Bracara, this penſion is called honor cathe- 
ire epiſcopalis, and reſtrained (if it was not limited before) 
totwo ſhillings each church : 
wards part of the canon law of the church, with this gloſs 
upon the words zb ſhillings (viz. at mojt ; for Jometinees 
I; is given); and hath been received in England, as in 


other churches, under the name of Hnodaticum, or Handelt 


becauſe generally paid at the en ch tynod at Eaſter, 
La IT. 
10. Langton. 


which canon became after- 


By a canon of 


Biſhops tall be at their cathedrals, on Kidhoperethdence 


ſume of the greater feaſts, and at leaſt in ſome part of ent, there. 


Lind, 130. 
O ho. Biſhops mall reſide at their IT Oy 5 7 


and officiate there on ihe chief teftivals, on the Lord's days, 


and in lent, and in advent. 


Athon. 55. 
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Uthabon, Bi ſhops ſhall be perſonally reſident to take 1 
cate of their flock, and for the comfort of the churches 4 
elpouſed to them; eſpecially on ſolemn days, in lent and | 
advent: unleſs their abſence be required by (here 8 4 
nors, or for other juſt cauſe. Athon. 118. 1 

11. Can. 42. Every dean maſter or warden or chief Dean nd che- 9 
governor of any cathedral or collegiate church, ſhall be „ = 
rn there fourſcore ard ten days, conjunctim or divi- WO Y 

m, in every year at the leaſt, and then ſhall continue | _ 
0 in preaching the word of God, and keeping good 2 
boſpitality ; except he ſhall be other wiſe let with weighty a 
and urgent cauſes to be approved by the biſhop, or in any 3 
other lawtul ſort diſpenſed with. And when he is preſent, = _ = 

8 3 _ he | 
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Adminiſtration 12. Can. 24. In all cathedral and collegiate churches, 
of the holy com- | 


munion there. 


Preaching. 


year of queen Elizabeth {hereafter following). The ſaid 


prayer. Provided that no ſuch limitation by any con- 


Cathedꝛals. 


he with the reſt of the canons or prebendaries reſident, 
{ſhall take ſpecial care, that the ſtatutes and laudable cyf. 
toms of their church (not being contrary to the word cf 
God or prerogative royal), the ſtatutes of this realm bein 
in force concerning eccleſiaſtical order, and all other cop. 
ſtitutions now ſet forth and confirmed by his majeſty'; 
authority, and ſuch as ſhall be lawfully enjoined by the 
biſhop of the dioceſe in his viſitation according to the ſta. 
tutes and cuftoms of the ſame church or the eccleſiaſtic;] 
Jaws of this realm, be diligently obſerved ; and that the 
_ petty canons, vicars choral, and other miniſters of their 
church, be urged to the ſtudy of the holy ſcriptures ; and 
every one of them to have the new teſtament not only 
In engliſh, but alſo in latin. 80 „ 
Can 44. Prebendaries, at large, ſhall not be abſent 
from their cures above a month in the year; and reſiden- 
tiaries ſhall divide the year among them, and when their 
reſidence is over, ſhall repair to their benefices. 


the holy communion ſhall be adminiſtred upon principal 
feaſt days, ſometimes by the biſhop (if he be preſent), and 
ſometimes by the dean, and at ſome times by a canon or 
prebendary: the principal miniſter uſing a decent cope, 
and being aſſiſted with the goſpeller and epiſtler agreeably 
according to the advertiſements publiſhed in the ſeventh 


communion to be adminiſtred at ſuch times, and with 
ſuch limitation, as is ſpecified in the book of common 


ſtruction ſhall be allowed of, but that all deans, wardens, 
maſters, or heads of cathedral and collegiate churches, pre- 
benderies, canons, vicars, petty canons, ſinging men, and 
all others of the foundation, ſhall receive the communion 
four times yearly at the leaſt, | By 
13. Can, 43. The dean maſter warden or chief go- 
vernor, prebendaries and canons in every cathedral and 
_ collegiate church, ſhall preach there in their own perſons, 
ſo often as they are bound by law ſtatute ordinance or | 
cuſtom; and if they be ſick, or lawfully abſent, they ſhall 
ſubſtitute ſuch licenſed preachers to ſupply their turns, 25 
by the biſhop ſhall be thought meet to preach in cathedral 
_ churches. And if any otherwiſe neglect or omit to ſup- 
ply his courſe, the offender ſhall be puniſhed by the bi- 
ſhop, or by him or them to whom the juriſdiction of that 
church appertaineth, according to the quality of the of- 


* 


tence, 


- 


Cathedꝛals. 


And by Can. 51. The deans preſidents and reſiden- 
tiaries of any cathedral or collegiate church, ſhall ſuffer 
no ſtranger to preach unto the people in their churches, 
except they be allowed by the archbiſhop of the province, 
or by the biſhop of the ſame dioceſe, or by either of the 
univerſities. And if any in his ſermon ſhall publith any 


doctrine either ſtrange, or diſagreeing from the word of 


God, or from any of the thirty nine articles, or from the 
book of common prayer; the dean or the reſidents ſhall 
by their letters, ſubſcribed with ſome of their hands that 
heard him, ſo ſoon as may be, give notice of the ſame to 


the biſhop of the dioceſe, that he may determine the mat- 


ter, and take ſuch order therein as he ſhall think conve- 


5 nient. 


14. By the 13 & 14 C. 2. c. 4. Ame being choſen 
in a cathedral or collegiate church, need not to read the common 
prayer, as other perſons admitted te eccleſiaſtical offices ; but it 


fall be ſufficient openly to declare his Yu and conſent to all 


things therein contained, 1. 20. 
15. The advertiſements ablithed: in the ſeventh year 


of queen Elizabeth, and referred to in Can. 24. aforego- 
ing, are as follows: Item, In the miniftration of the holy 
communion in cathedral and collegiate churches, the 


Teen 


Habits to be 
worn there, 


principal miniſter ſhall *uſe a cope, with goſpeller and 
epiſtler agreeably ; and at all other prayers to be ſaid at 


the communion table, to uſe no copes but ſurplices. 


Item, That the dean and prebendaries wear a ſurplice, 


with a ſilk hood, in the quire; and when they preach. in 


the cathedral or collegiate church, to wear a hood. 
And at the end of the ſervice book in the ſecond year 
of Edward the fixth, it is ordered, that in all cathedral 


churches, the archdeacons, 3 and prebendaries, be- 


ing graduates, may ute in the quire, beſide their ſur- 


plices, ſuch hoods as pertaineth to their ſeveral degrees, 


which they have taken in any untverlity withia this 
realm, 
16. Churches en and conventual were always viſita - 


dle by the biſhop of the dioceſe; if no ſpecial exemption 


was made by the founder thereof. Hughes, c. 28. 
And the viſitation of cathedral churches doth belong 


Viſitation theres | 
of. > 


unto the metropolitan of the province; and to the King, 


when the archbiſhoprick is vacant. 14. 
17. The ſee of a biſhop 1 is intitled to the ornaments of 
the chapel at his death. This was declared in the biſhop 
of Carliſle's caſe, 21 Ed. 3. and is pleaded by lord Coke 
in the caſe of Coryen and LE as good law ; that al- 


© 5 though 


Ornaments to go 


to the ſucceſſor. 
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Cathedrale of 
the new founda- 
tion, 


Cathedꝛals. 


though other chattels belong to the executors of the de- 
ceaſed, and ſhall not go in fucceſſion, yet the ornament 
of a chapel of a preceding biſhop, are merely in ſueceſſion. 
G. 171. 

18. Concerning the cathedral chutches of the ney 
foundation, it is enacted by the 31 H. 8. c. 9. that +, 
king /hail huve piiver to declare and nominate by letters patent. 
or ether avriling under the great ſeal, ſuch number of biſbops, 
ſuch number of cities (ſees for biſhops), cathedral churches, and 
dioceſes, by nietes and bounds, as ſhall appertain ; and (cut 
of the revenues of the diſſolved monaiteries) to endew then, 


ith ſuch peſſefſiens, after fuch n manner and condition, a . 


hall think neceſſary and convenient. 
And it appcars by a ſcheme for new cathedrals and bi. 


ſhopricks, under the hand of king Hen. 8. that his deſign 


was, to ercct many more {purſuant to the powers given 
by this act) than were erected. 1 Burnet. 262. 

By the charters of foundation of the new cathedrz] and 
collegiate churches erected by the ſaid king, it is order- 
cd that they ſhould be ruled and governed by ſtatutes to 


be ſpecified in certain 7ndentures then after to be made 
dy him: which ſtatutes were accordingly made and de- 


Jivered to the ſaid churches, but not indented. Where. 


upon the act of the 1 Mar. ſefſ. y. c. g. zfierting the ſaid 


Jtatutes to be therefore void, gave power to the ſaid queen, 
to ordatn fuch ſtatutes nad ordinances far the ſame, as 


ſhould ſcem good unto her: but ſhe died, before much 


was done. Afterwards the ſame power was given to 


queen Elizabeth, by the 1 El. c. 22. during her life; 


who gave power to the eccleſiaſtical commiſſioners to pre- 
pare new ſtatutes for the ſame, which accordingly were 


_ Prepared and finiſhed in the month of July 1572, ready | 
for the royal confirmation; but this (for what reaſon, 
or by what accident, appears not) was never obtained, 


G. bf. 181. 

But by the 6 An. c. 21. in order to ſettle the Jifputes 
which had ariſen concerning the validity of ſuch ſtatutes, 
it is cnaced, that in all cathedral and collegiate churches 


F unded by king Henry the erghih, ſuch flatutes as have been 


fu ali received and praetiſed in the government of the 
ame reſpectively fince the reſtoration of king Charles the ſecond, 


end to the obſervance wh 'ereof the deans and prebendaries and 
ether members of the ſaid churches from the ſaid lime have 


44% to be ſworn at their inſtalments or admiſſions, ſhall te _ 


g and valid, and be taken and adjudged to be the Aatutes 


ef ihe jaid churches reſpeeti vel at Bret fo far farth mi | 


I 


Cathedꝛals. 
as the ſame or any of them are in no manner repugnant io or 
inconſiſtent with the conſtitution of the church of England as the 
"me is now by law eſtabliſhed, or the laws of the land. 
Which aQ, together with the caſes that have happened 
thereupon, fallgth in more properly under the title Deans 
and Chapters. | | 


— »„—— 


Cathedzaticum. 


E (4 THED RATICUM hath been treated of under 


the title next aforegoing. 


Caveat. | 


\ Caveat is 2 caution entred in the ſpiritual court, to 
H ſtop probates, adminiſtrations, licences, diſpenſa- 


ont, faculties, inſtitutions, and ſuch like, from being 


granted without the knowledge of the party that en- 


ters it. „ 5 % 
And a caveat is of ſuch validity by the canon law, that 


if an inſtitution, adminiſtration, or the like, be granted 
pending ſuch caveat, the ſame is void. Hl. Par. 145, 6. 


Lev. 157. Owen. 50. 


But not ſo by the common law. For by the common 
law, an admiſſion, inſtitution, probate, adminiftration, 


or the like, contrary to a caveat entred, ſhall ſtand good 


in the eye of which law, the caveat is ſaid to be only a 


caution for the information of the court (like a caveat 


entred in chancery againſt the paſſing of a patent, or in 
the common pleas againſt the levying of a fine); but that 
it cot. not preſerve the right untouched, ſo as to null all 
luviequent proceedings, becauſe it doth not come from 


any ſuperior; nor hath it ever been determined, that a 


biſhop oecame a diſturber, by giving inſtitution without 
regard to a caveat; on the contrary, it was ſaid by Coke 
and Doderidge, in the caſe of Hutchins and Glover, H. 


14 Ja. that they have nothing to do with a caveat in the 


common law, Gibſ. 778. 2 Bac. Ar. 404. Ayl. Par. 
| * Ceffion, 


145, 0, 


265 


| Chancellor, 


pal and vicar 
general. 


1. H E word chancellor is not mentioned in the com. 


title in the ſtate; inaſmuch as the proper office of a chan. 

| biſhop or biſhop, as appears from divers entries in the re. 

Official princi- 5 
ſion by the titles of officral principal and vicar general 
The proper work of an official is, to hear cauſes between 
but hive been granted to the eccleſiaſtical courts by the 
neral is, the exerciſe and adminiſtration of juriſdiction 


purely ſpiritual, by the authority and under the direction 
of the biſhop, as viſitation, correction of manners, prant- 


and good government in the church, Lich, Introd. 22. 
Gibſon s Trafts, 108. 


granted together; yet we find in the acts and records of 
the ſeveral ſees frequent appointmeats of vicars general 


or biſhops, Gib/on's Tracts. 110, 
ſtituted, when the biſhop was called out of the dioceſe, 
by foreign embaſſies, or attendances in parliament, ot 


other affairs whether publick or private; and being the 


contained in it all that power and juriſdiction which ſtill 


Ceſſion. See Avoidance. 
Chancel. See Chlixch. 


Chancelloꝛs, &e. 


miſſion, and but rarely in our ancient records; 
but ſeemeth to have grown into uſe in imitation of che like 


cellor as ſuch, was, to be keeper of the ſeals of the arch. 
giſtry of the archbiſhops of Canterbury. Gi: 986, 


2. This office (as it is now underſtood) includeth in it 
two other offices, which are diſtinguiſhed in the commiſ. 


party and party, concerning wills, legacies, marriages, 
and the like, which are matters of temporal cognizance, 


conceſſions of princes. The proper work of a vicar ge- 


ing inſtitutions, and the like, with a general inſpection 
of men and things, in order to the preſerving of diſcipline 


And although theſe two offices have been ordinarily 


ſeparately, upon occaſional abſences of the archbiſhops 


For the vicar general was an officer toads con- 


repreſentative of the biſhop for that time, his commiſſion 


reſted in the biſhop notwithſtanding the appointment of 


an official, that is, the whole adminiſtration except the 
| hearing 


Chancellozs, &c. 267 
hearing of cauſes in the conſiſtory court. Gilſ. Introd. 
ad Dr Gibſon tzkes occaſion to wiſh, that theſe 
ofices might be kept ſeparate ſtill; the office of vicar ge- 
 ,zral to be veſted jn the hands of ſomne grave and prudent 
dclergyman, uſually reſident within the dioceſe; and that 
of „Hrial, (as being converſant about temporal matters 
in the hands of a layman, well ſkilled in the civil W 
Calf. 990. 3 
3. Commiſſary is he that is limited by the bitbop to Commiſlarys | 
ſome certain place of the dioceſe, to aſſiſt him; and in 
moſt caſes hath the authority of official principal and 
vicar general within his limits. Terms of the law. Fits 
Commiſſary. 4 Infl. 8 
The chancellor is not confined to any place of tho dio- 
ceſe, nor limited to ſome certain cauſes only of juriſdic- 
tion; but every where throughout the whole dioceſe he 
ſupplieth the biſhop's abſence, in all matters and cauſes _ 
ecclefiaſtical within his dioceſe, But the authority of 
commiilaries, as it is reſtrained to ſome certain place of 


the dioceſe, ſo is it alſo reſtrained to ſome certain cauſes = 
of juriſdiction, limited unto them by the biſhops: for "Mp 
which reaſon the law calls them eficiales foranei, as re- | = 
{trained cuidam fora only of the dioceſe. Oo | SE 1 

4. And what is ſaid of commiſſaries may be alſo ap- Archilexcon's | 1 
plizd to the officials of ſuch achdeacons as have a con- official. 'Y 
current, juriſdiction with their biſhop, Gib/. Tracts. 114, 1 

5. By Can. 127. No man ſhall be admitted a chan— Qualifications E 
cellor, commiſſary, or official, to exerciſe Any ecclefiz-<. 4 


ſtical juriſdiction, except he bs of the ful) age of ſix and 
twenty years At the leaſt, and one that is learned in the 
c'vi] and eccleſiaſtical lo. and is at the leaſt a maſter. 
of arts, or batchelor of law, and is reaſonably well prac- 
tiſed in the courſe thereof, as likewiſe well affected and 

zealouſly bent to religion, touching whoſe life and man- 
ners no evil example is had, and except before he enter 
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Into or execute any ſuch office, he ſhall take the oath of NY 
the king's ſupremacy in the preſence of the biſhop, or 3 

in the open court, and ſhall ſubſcribe to the thirty nine  "n 
articles, and ſhall alſo ſwear that he will to the uttermoſft i 

| Of his underſtanding deal uprightly and juſtly in his N A 
office, without reſpect of favour or reward; the ſaid —_ 
oaths and ſubſcription to be recorded by a regiſter then i 2. 
preſent. . 9 
And they are alſo to take the oaths at the ſelons, as 2M 
other i, perſons — ba for offices; „ . # 


4 ; 1 

: 2: WY 
2. 8 
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268 Chancelloꝛs, &c. 


In the ſecond year of king Charles the firſt, Dr Sotten, 
chancellor of Glouceſter, was ſued before the bigh com. 
miſhoners, for that he being a divine, and having neyer 
been brought up in the ſcience of the civil or canon laws, 
nor having any underſtanding therein, took upon him the 
office of chancellor, contrary to the canons and conſtitu. 
tions of the church. Whereupon he prayed a prohihi. 
tion in the common pleas, ſuggeſting that he had a free. 
hold in the chancellorſhip, and ought to enjoy the ſame 
for life : but the court would not grant the prohibition, 

| becauſe it belonged to the ſpiritual Courts to examine the 
abilities of ſpiritual officers; and ſo, tho” a lay perſon 
gains a freehoJd by his admiſon to a benefice, yet he ma 
be ſued in the ſpiritual court, and deprived for that cauſe, 
| C1 987. 

But of later days, when D: Jones, Thann of Lan- 

daff, was libelled againſt for 1gnorance, prohibition was 
| prayed, and alſo obtaived upon this foot of freehold; 
and when confultation was prayed, as in a caſe of mere 
eccleſiaſtical cognizance, and the prayer was ſupported by. 

the precedent of Dr Sutton, the court inclined againſt it, 
and denied Sutton! S Cale to be law, G; 7: 987. 4 Mod, 
37. De 
Jvriſdiction. 6. Concerning the nature and extent of the power al | 
1 chancellors, as that name is underſtood at preſent, bilbop 

Stillingfleet ſaith as follows: 

There is a difference in law and reaſon, between an 
ordinary power depending on an ancient oreſcripti jon and 
compoſition (as it is in ſeveral places in the deans and 
chapters within their ice ads), and an ordinary power | 
in a ſubſtitute, a5 a 0 chancellor or vicar general. For al- 
thou? ſuch an officer hath the ſame court with the biſhop, | 
ſo that the legal acts cf court are the biſhop's ads by 

_ whoſe authority he fits there, fo that no appeal lies from 
the biiop's cer to the biſhop binfelf, pur '£ to ne Tue 
rior; a, atino' a commiſſary be allowed to have the 
power of the ordinary in teſtamentary cales, which were 
not originally of ecclefiattical juriſdiction : yet in acts 
which are of ſpiritual and voluntary juriſd cen, the caſe 
is otherwiſe, For the biſhep, by appointing a chance Jp 
Jor, doth not diveſt himſelf of his own ordinary power; 
but he may delegate ſome parts of it by commien do 
others, which goes no fariher than is expreſſed in it. For 
it is a very great miſtake in any to think, that ſuch who 
act by a delegated power, can have any mare power than 


is given to them, where a ſpecial commitlion is ae | 
or 
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Chancellozs, &c. 


for the exerciſe of it. For by the general commiſſion no 


other authority paſſeth, but that of beating cauſes: but 


al acts of voluntary juriſdiction require a ſpecial com- 


miſſion, which the biſhop may reſtrain as he ſees cauſe. 


For, as Lind wood faith, nothing paſſes by virtue of the 


office but the hearing of 3 ; ſo that other acts depend 
upon the biſhop's particular grant for that purpoſe, And 


| the law no where determines the bounds of a chancellor's 


power as to ſuch acts; nor can it be ſuppoſed fo to do, 
ſince it is but a delegated power, and it is in the right of 
him that deputes to circumſcribe and limit it. Neither f 
can uſe or cuſtom inlarge ſuch a power, which depends 
upon another's will. And however by modern practice 


the patents for ſuch places have paſſed for the life of the 


perſon to whom they were firſt granted; yet it was not 


ſo by the ancient eccleſiaſtical law of England. For 


Lind wood affirms, that a grant of juriſdiQtion ceaſeth by 


the death of him who gave it; or otherwiſe it could never 
paſs into the dean and chapter ſede vacante, or to the guar- 


5 of the ſpiritualties. And he gives a good reafon for 


t, that the biſhop may not have an official againſt his 
wy perhaps diſagreeable to him. It is true, that by 
the ſtatute of the 37 
made capable of exercifing all manner of eccleſiaſtical ju- 


riſdition ; but it doth not aſſign the extent of their juriſ- 
diction, but leaves it to the biſhops themſelves, from 
whom their authority is derived. And the law Ai3l dif- 


tinguiſheth between ordinary and delegated power; for the 
former ſuppoſeth a perſon to act in his own right, and not 
by a deputation, which no chancellor or r official doth pre- 
tend unto. 1 St, 330. 

Note -weluntery ritto 18 expreifes in matters which 


require no judicial proceeding, as in granting probate of 
wills, letters of adminiſtration, ſcqueſtration of vacant 


ſcneclices, inſtitution, and ſuch like ; cententiaus juritdic- 
tion js, where there is an action or judicial proceſs, and 
ccuſiſteth i in the hearing and determining of cauſes be- 
tween party and party. l. Parerg. 318. 

And the diſtinction which diſhop Scillingflcet here 
lazeth down, between contentious and voluntary jurifdic- 
tion, as the one is ſuppoſed to be conveyed to the official, 


and the other to remain in the biſhop, is ſupported, as to 


the contentious juriſdiction, by the books of common law; 
which affirm, that a biſbop may well ſue for a penſion or 


other right dee his own chancellor; and ſay, that the 


archbiſhop having cop:litured an alicia! princigs! (as the 


dean 


H. 8. c. 17. mere doctors of laws ate 
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Continuance- 


| archbiſhop of the province, 


tion, as viſitation, inditurion; licences, and the like; z al 


and determine matters found and detected in the viſitation, 
granted by the viſitors to ſuch perſons whoſe zeal and in- 
tegrity they could confide in, for the effectual proſecution 


ſaid of chancellors, holds equally in the caſe of commiſla. 


tions: and of deans, deans and chapters, and prebenda— 


accrue to them otherwiſe than by grant ſrom the biſhops, 


of courſe and without any expreſs commiſſion, to the ſe⸗ 


ordinaries, to whote ſtations or offices ſuch powers ure 


Chantelloꝛs, &c. 


dean of the arches) to receive appeals, cannot aftervat gen 


come into that court, and execute the office himſelf, A0 cials « 
to this, what is generally ſaid, that if a biſhop doth n+ hm 
conſtitute a chancellor, he may be obliged to do it by th, 
Gibfe q 26. 


But as to the other branch, to wit, voluntary juriſi. 


this doth remain in tne archbiſhop or biſhop, notwit. 
Randing the general grant of all and all manner of jur. 
diction to the official, And therefore in our ancient ec. 
cleſiaſtical records, we find ſpecial commiſſions to hey 


of the crimes and vices detected. In like manner inſtitu- 
tions, licences, and the like, can belong to chancellor 
no otherwiſe, than as the right of granting 1s conveyed to 
them diſtinctly and in expreſs terms: And all that is here 


ties and officials, according to the reſpective powers dele- 
pared to them, G77. 987. 

Under the appellation of delegated juriſdickion, in 2 
large ſenſe, may be comprehended the juriſdiction of 
archdeacons, ho exerciſe ſuch branches of epiſcopa} 
power {in ſubordination to the biſhops) as have been an- 
ciently afligned to them, eſpecially the holding of viſit- 


A <£ 0% 2 


ries, who exerciſe epiſcopal Juriidiction of all kinds, inde- 
pendent from the biſhops, tho' no juriſdiction at all could 


or by the arbitrary and overruling power of the popes. 
Both of theſe, however originally delegated, have long 
obtained the ſtyle of ordinary juriſdiction, as belonging 


veral offices beforementioned, G/%/ . Introd. 22. 

But the power which we properly call delegated, is the 
power of chancellors, commiſſaries, and officials; which 
they exerciſe by expreſs commiſſion from the reſpective 


annexed, Id. | 

7. As the biſhop may bound S in point of 
power, ſo he may alſo bound them in point of duration. 
The commiſſion of official, for hearing of cauſes, is the 
only one which the biſhop is pretended to be under att. 
obligation to grant, and he (as official) hath Jeſs ſhare 


then any other in the ſpiritual adminittration z and ye 


cven 


it is to be remembered, 


Chantelloꝛs, Sc. 


ten in this the rule of the law is, that the power of off- 


cials ceaſeth, not only by revocation, but by the death of 
m who deputed them, 


of the ſpiritualties (and the ſame holds good of the ſuc- 


elo alſo) might have an unacceptable perſon intailed 
upon him. 


Accordingly, before the reformation, and for 
ſome time after, we find new commiſſions for offices of 


all kinds generally granted together, after the conſecra- 
tion or tranſlation of a new biſhop ; ; and thoſe grants uſu- 


ally either to continue during pleaſure | in expreſs words, 


or without any mention of the continuance for life or 
| other term, and ſo equally revocable at the pleaſure of 
the biſhop. The ſame ſeemeth to have continued, at leaſt 
the common ſtyle, for ſome years in the reign of queen 


Elizabeth; and in the next reign we find it a queſtion in 


the caſe of the piebend of Fatcherley, whether any con- 
hrmation could bind the ſucceſſor; and tho? in the caſe 
of Dr Barter, in the twenty firſt year of king James, the 
court were of opinion, that the biſhop had no right to 


take from him his office of commiſſary and vicar general, 
which was granted for life, it is to be obſerved, that that 


grant had been made by deed from the biſhop himſelf, 
who therefore was bound by his own act, and could not 
undo it at pleaſure; but in the next reign, 3 Cha. in 


Sutton's caſe, it is mentioned again as a doubtfu] point, 


whether the grant of the predeceflor, (however confirmed) . 


coula bind the ſucceſſor. Gib. Introd. 25. 
And it ſhould ſeem that the grantees themfelves doubt 


ed their title for life, in the known way of commiſſions, | 


according to the eccleſiaſtical method; and therefore for 
greater ſecurity (no doubt by the advice of common law- 


yers) they obtained the offices by way of letters patents, 
with the habendum and other attcndants on temporal 
And it is now 
taken for clear law, in the caſe of biſhops and other or- 


grants: in which way they ſtill continue. 


digaries, that the grant of an office for life by the prede- 


ceſlor, whether judicial or miniſterial, if it be coah: med 
by the dean and chapter, is binding to the ſucceſſor, But 
that this is an allowance, and not 
2 coinmand ; the law declares ſuch grants good. when 
made, but doth not direct them to be made; in thi- the 


biſhop is at his own liberty as much as 752 no reſtraint 


(herein being laid upon him by any law of this realm. 14. 


* ———————— EI The 


And the reaſon given for it is, 
| that otherwiſe upon the death of the biſhop the guardian 
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of a grant for one life, it may be alledged that the grantee, 


of that office; and that by the time he hath attained z 
he may be removed: but theſe cannot be pleaded in fa. 
It is true, the temporal courts do ſo far reſtrain ſuch 3 
grants, as to declare them void, unleſs warranted by pre. We. 
cedents before the x Eliz. in the caſe of biſhops, and be. WW. 


fore the 13 Eli. in the caſe of others (in which years the 
two ſtatures were made againſt the Jaying theſe and the 


work. Butthey have allowed them to be good, upon the 
foundation of precedents ſubſequent to the 1 Eliz. on pre- 


have alſo allowed grants to minors to be good, on pre- 
the offices, and that until ſuch time as they ſhall come cf 


age they may ſupply the places by deputies, G144/. Introd. 


church; endowed with lands or revenues, for the main- 
and his friends. 


without the ordinary ; for the ordinary hath nothing i0 
do therewith. 


Chancelloꝛs, &c. 


The fame holds much more ſtrongly, in the cafe «f 
grants for more lives, and grants in reverſion, In fayq,; 


under the uncertainty of the life of the grantor, would 
have no encouragement to ſequeſter him from al] other 
buſineſs, and turn his thoughts wholly to the execution 


competent knowledge of perſons and things relating to it, 


vour of grants for more lives, and grants in reverſion, 


like unreaſonable burdens upon ſucceſſors); and they al. 
ſo do declare them void, unleſs they be granted freely and 
without reward, and unleſs the grantee (ſuppoſing him of 
full age) appear to have ſuffigient knowledge for the 


fumption that there might be precedents before ; and they 


ſumption that in due time they will qualify themſelves for 


3 {i Kam > 


4 \HANTRY, canltaria, was commonly a little chapel, 
or particular altar, in ſome cathedral or parochial 
tenance of a prieſt, to pray for the ſouls of the founder 


A man might make a chantry by licence of the king, 


The main uſe and intent of thefe chantries was, for 
prayers for ſouls departed, on a ſuppoſition of purgatory' 
and of being relcated from thence by maſſes ſatisfactory : 


And prayer for ſuch ſouls was the general matter of all 


Obits, 


Chantry. 
Lobits, anniverſaries, and the rag which were but ſeveral 
forms of prayer for ſouls. Cad. 
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Theſe chantries were diſſolved by the ſtature of the 1 


| £4. b. e. 14. 


Chapel. 


15 * E have ſoftened ; in Enzliſh the pronunciation of 
\ the initial letters of this word, as we have done 


Chapel, whence 
ſo called, | 


in many other like inftances ; for it is evidently the ſame. 


with the Latin word capella. - the Daniſh word is #apel, 
the Belgic capelle, tne Spaniſh capilla. But from whence 
they have their derivation, ſeemeth not to have been ſa- 
tisfactorily accounted for. Perhaps the ſame may be a 


diminutive of the word capa, which hath been adopted to 


ſignify one of the prieſts yeſtments, ſo called (ſaith Lind- 


wood) a capiendo, from its containing or covering the 


whole back and ſhoulders. For chapels at firſt were only 


tents or tabernacles, ſometimes called field churches, be- 
ing nothing more than a covering from the inclemency of 
ide ſealons. And the met aphor is transferred with our 

Engliſh word cope, which is uſed to denominate the ſame 


icfiment, and ſignifieth alſo a canopy or other vaulted 
covering, So cobpe denoteth the round top of a hill. $9 


we fay "the cape of a wall; the cape of a coat; cape, a 


promontory, or other extremity ; cap, a covering for the 


head; and other ſuch like. 


2. Private chapels are ſuch as Boblenen and "other re- 
ligioas and worthy perſons have at their own private 
charge, built in or near their own houſes, for them and 
their families to perform religious duties in. Theſe pri- 
vate chapels ard their ornaments are maintained at thoie 
perſons charge to whom they belong; and chaplains pro— 


Pri ate chapels, | 


vided for them by themſelves, with honourable penſions : 


1 * 
and theſe anciently were all conſecrated by the biſhop of 
the 1 and oupht to be fo ſtill. i. 


Stratford. e do decree, that Woſoever againſt the pro- 


bibition of the canens ſhall celebrate maſs in oratories, chapels, 
| benſes, or other places, not corfecrated, without Paving obtained 


the licence of the dioceſan, jh: ail be ſuſpended from the etlibra- 


lion of divine ſervice for the ſpace of a month. And all licences 


& + 


granted by the biſhops, for celebrating maſs in places not conſe- 


erated, other than to nebiemen or cher great men of the cam, 


living. at a corfrderave diſtance fr om the church, &Y notgriouſly 
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weak er i- „em, ſhall be void. Nane the beads, geder- 
nors, and canons of cathedral churches, and others of the clergy, 
may celebrate maſs in their oratories of ancient erection, as hath 


been accuſtomed. Morescver, the priejts who ſhall celebrate na 
in oratories or chapels built by the kings or queens of 


or their children, ſhall nat incur ſuch pain. Lind. 23 


In oratories] An oratory differs from a church : for ina 


church there is appointed a certain endowment for the 


miniſter and others; bur an oratory is that which is not 
built for faying maſs nor endowed, but ordained for 


. Lind. 233. 


3 other places] As ſuppoſe, i in a tent, or in the open 
Lind. 233. 


N having cbtained the licence of the dieſes] Such 


oratory any one may build, without the conſent of the 
bi iſnop ; ; but without the licence of the biſhop, divine ſer- 


vice may not be performed there, And this licence he 
ſhall! not grant, for divine ſervice there to be performe ed, 
upon the greater feſtivals. Lind. 233. 

_ Aburdance of ſuch licences, both before and ſince the 


reformation, remain in our eccleſiaſtical records; not 0n- 


ly for prayers and fermons, but in ſome inſtances for 


ſacraments alſo. Bir the The is (as Lindwood hath it in 


| his gloſs or the ſaid canon) that ſuch licence be granted 


ſparinely. And theſe ries were laid on private 
oratories, out of a juſt regard to places of publick wor- 


ſhip; that while the laws of the church provided for great 


infirmities, or great diſtance, ſuch indulgence might not 


be abuſed to an unneceitary neglect of POS or pato- 


chial communion, G19/. 212, 
And in the ſaid orat:ries, bell! wight not be put up 
without the biihep's authoriry ; Lond. 19 


At a con lee diſghance] As ſuppoſe, a mile or more; 
and in fuch Ca and not otherwiſe (faith Lindwood), 
the b: ſon ror 1 permit ſervice to be per formed thee, 
1. 1d, 27 2 

By hea 2 F466: 1. 1. Ra BE 2. . . 
Opec, 1: aver 1 0 thro 1 but thoſe acts, 18 explained 
thereby tobe, that prayer Witch 1s for <therk to come 
unto or he ar, either in common churches, or private 
chapels oo totrtes. 


Bysthe 23 El. c. 1, Kvery perſon which uſually on the 


| fauday att” nave in his houle divin e ſervice which ie eſts. 


billes 


Chapel. 


vliſhed by the law of this realm, and be thereat himſelf 


uſually preſent, and ſhall not obſtinately refuſe to come 
to church ; and ſhall alſo four times in the year at leaſt 
de preſent at the divine ſervice in the church of the pariſh 


. he ſhall be reſident; or in ſome other common 
church or chapel of eaſe; ſhall not incur the penalty of 
20] a month limited by the ſaid act, for not * to 


| church, 1 12. 


By Cs 71. No avaiſter ſhall preach or adminiſter the | 


holy communion in any private houſe, except it be in times 


of neceſſity, when any being either ſo impotent as they can- 


not go to the church, or very dangerouſly ſick, are defirous 


to be partakers of the holy ſacrament ; upon pain of ſul- 


denſion for the firſt offence, and excommunication for the 


ſecond. Provided, that houſes are here reputed for pri- 
vate houſes, wherein are no chapels dedicated and allowed 
by the eccleſiaſtical laws of this realm. And provided al- 
ſo, under the pain before expreſſed, that no chaplains do 


preach or adminiſter the communion in any other places, 
but in the chapels of the ſaid houſes; and that alſo they 


do the ſame very ſeldom upon ſundays and holidays: ſo 
that both the lords and maſters of the ſaid houſes, and 
their families, ſhalll at other times reſort to their own' pa- 

riſh churches, and there receive the holy communion at 


the leaſt once every year. 


3. The diſtinction of free l is grounded on : halle Free chapels; 


freedom or exemption from all len, Feen 
Git. 210, 


Sir Simon Degge ſays, i it is agreed on all hands, that g 
the king may erect a free chapel, and exempt it from the 
juriſdiction of the ordinary, or may licenſe a ſubject lo to 


do. Degge P. 1. r. 12. 


And Dr Godolphin ſays, the king may licenſe a ſabject 
to lound a chapel, and by his charter ep it from the 


viſitation of the ordinary. God, 145. 


hut Dr Gibſon obſerves nevertheleſs, that no 3 | 
are produced in confirmation hereof ; it is true, he ſays, 
that many free chapels have been in the hands of ſubjects; 
but it doth not therefore follow, that thoſe were not ori- 


ginally of royal foundation. Gib/. 211. 


| By a conttitution of archbiſhop Stratford, as before 
mentioned, mint/rers 7 which „iciate in oralories or chapels. 


crected by the kings or queens of England, or their children, 
G ail not need to have the . of the or di na: . 
| = 8 W— — Or 
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Or their children] Which word children extendeth net 
further than to grand children; after theſe, they are call. 
ed poſterity. - Lind. 234. 

All free chapels, together with the chantries, wes 
given to the king in the firſt year of king Edward the 
lixth ; except ſome few that are excepted in the acts of 
parliament by which they were given; or ſuch as ae 
ſounded by the king, or his licence, fince- the diflolutic, 
Degge P. 1. c. 12. 

And the king himſelf viſits his free chapels and | hoſpi. 
| tals, and not the ordinary: which office of viſitzetion js 
executed for the king, by the lord hi Zu i chancellor. Gul, 

$4.5: | 
Pres chapels may continue ſuch, in | point of exemption 
from ordinary viſitation; tho? the head or members do te- 
ceive inſtitution from the ordinary. 71. 211. 
In ſhort, the ſum of all is this: Free chapels (ſays th: 
learned Sid accurate biſhop Tanner) were places of rel 
gious worſhip, exempt from all ordinary juriſdiction, ſave 
oy; that the incumbents were generally inſtituted by the 
biſhop, and inducted by the archdeacon of the place, 
Moſt of theſe chapels were built upon the manors and an- 
cient demeſnes of the crown, whillt in the king's hands, 
for the uſe of himſelf and retinue when he came to reſide 
there, And when the crown parted with thoſe eſtates, 
the chapels went along with them, and retained their firk 
freedom; ; but ſome Leda having had free chap: s in ns 
nors that do not appear to have been ancient demeſne of 
the crown, ſuch ure thought to have been built and pri- 
 vileged by grants from the crown. Tanne!'s Agut. Gon! 
1 Pref. 28, 1 
Chapels of caſe 4. Of chapels fubjeRt to a aher 8 ſome ere 
under a mother. merely chapels of cls, others chapels of caſe and | parocalzl, 
ehutC.. Gil/. 209 Ee 
— chip! TH andy; of caſe, is chat which was not allowed 
2 font at its een and which is uſed only for the 
eaſe of the pariſhioneis in prayers and preaching {facia- | 
ments and burials being EPR d and performed at ins 
mother chuich,) and commor:! y where the curate !s fe- 
moveable at the pleaſure of the parochial miniſter; accerl- 
ing to what Lindwood ſaith, where the minifter of the 
mother church hath the cure of them both, yet he cel 
eiſeth the cure there by a vicar not verpeeual, but temp“ 
Tary, and remoyeable abpleature: tho? in this caſe, Lt: 
wood obſerves elſewhere, that there may be in ther n- 
ſpects the rights of a pacochia 1] chaps! by cuſtom. But 
| I t 4iCiy 
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| where a chapel is inſtituted, tho? with parochial rights, 
| there is uſually (if not always) a reſervation, of repairing 


do the mother church, on a certain day or days, in order 
to preſerve the ſabordination. G:b/. 209. 

A parochial chapel is that which hath the parochial. 
rights of chriſtning and burying and this differeth in no- 
thing from a church, but in the want of a rectory” and 
endowment. Degge P. 1. c 12 „ 

For the N of adminiſtring the Kerzen (eſpe- 
cially that of baptiſm} and the office of burial, are the pro- 
yer rites and juriſdiction that make it no longer a depend- 
ing chapel of eaſe, but a ſeparate parochial chapel. For the 
liberties of bapt iſm and ſepulture, are the true diſtinct 


parochial rites. And if any new oratory hath acquired 


and enjoyed this immunity, then it differeth not from a 


pariſh church, but (ſays Mr Selden ) may be ſtiled capella | 


parochialis. And till the year 1300, in all trials of the 


| rights of particular churches, if it could be proved that 
ny chapel had a cuſtom for free baptiſm and burial, ſuch 


place was adjudged to be a 5+rochial church. Hence at 
he. firſt erection of theſe chapels, while they were deſign- 


el to continue in ſubjection to the mother church, expreſs 5 
care was taken at the erdination of them, that there ſhould. 


be no allowance of font or bells, or any thing that might 
be to the prejudice of the old church. And when any 


ſubordinate chapel did aſſume the liberty of burial, it was 
always judged an uſurpation upon the rights of the mother 

church, to which the dead bodies of all inhabitants ought 
to be duly brought, and there alone interred, And if any 
doubt aroſe, whether a village were within the bounds of 
ſuch a parin ; no argument could more directly prove the 
affirmative, than evidence given, that the inhabitants of 


that village did bury their dead in the churchy aro of the 
ſaid pariſh. Ken. Par. Ant. 500, 591. 
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5. When by long uſe and cuſtom parochial bounds Their entos 


became fixed and ſettled, many of the pariſhes were ſtill 
ſo large, that ſome of the remote hamlets found it very 
Inconvenient to be at fo great a diſtance from the church; 


and therefore for the relief and eaſe of ſuch inhabitants, 
this new method was practiſed of building private oratories 


or chapels in any ſuch 1emote hamlet, in which a capel- 


lane was ſometimes endowed by the lord of the manor, 
or ſome other benefactor, but generally maintained by a 
ſtipend from the pariſh prieſt, to, whom all the rights and 


ques were intirely preſerved, Xen. Par. Ant. 587. 
But in order to authoriſe the ering of a chapel of eaſe, 


FY» 


the joint conſent of the dioceſan, the patron, and the in- 
1 | cumbent 


ment and de 
pende nee. 
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cumbent (if the church was full) were {and as it ſeems 

eth ſtill ar-] all required. Ken. Par, Ant. 585, 586. 
By a cont{titution of Othobon : J/hen a private perſon 
defireth to have a chape! of his ewn, and the biſhop for juſt 
ane hath granted the fame, the aid biſhop hath always pro- 
wided, that this be done without prejudice to the right of any 
ofver 3 azreeably Whereunta we do injiin, that 5 chaplain 


miniſiring in ſuch chapels, which Have been great X jew 579 2 the 
Tight of the mather church, ſball render to the redinr ,. [nid 
church all eb!ations and other things, which, if the fard 1 
tains did nit receive them, ought 19 accrue to the ſaid ; mM: tier 


church : and if any pn negleti or refuſe ſo to do, he fhatl in. 
cur the pain of juſpen}; on until he Hall conform. Atbon. 112. 
But this is to be underſtood, unleis a ſpecial p:jvilcge, 


or ancient cuſtom do OP the contrary ; or unleſs by 
compoſition with the recQor of the mother church, he do 


retaiu 5 he fruits arifſing within the chapelry, paying 
for the ſame ſomething in certain to the ſaid rector, 
Abou. 112 


For a chapel may preſeribe for tithes zguinſt the mother 


church. Thus in the caſe of Saver and Bland (4 Leon. 
24) when the parion libelled for tithes againſt an inhabi- _ 


tant of a hamlet where was a chapel of eaſe, and it was 
ſhewed on the other fide, that time out of mind the ſaid 
hamlet had found a clerk to do divine ſervice in the {aid 
Chapel with part of their tithes, and (what was an uſual 
compoſition upon the erection of a chapel) paid a certain 
fum of m noney to the parſon and his predeceſſors for all 
tithes; the preſcription was held to be good, and a pro- 


'$:b1tion was granted, Gil. 209. 


And at the conlecration of a chapel, there was often 


ſome fixed endowment given to it, for its more light and 
caly dependence on the mother ee in Fane places 


being endowed with lands or tithes, and in ſome places 


by voluntary contributions, Degge P. 1 


Let neverthelcis, at the firſt there were very many ſigns 
ef the Jependence of chapels on the mother church; of 
which the prime and moſt effectual was the paymeat of 
tithes and offerings and all profits whatſoever to the in- 
cumbent of the mother church. And therefore when ſuch 


chapels were fhii{t a! owed: a particular reſerve was always 


made, that fuch a new foundation ſhould be no prejudice 


to the pariſh 0 and church, The conſtitutions cf 


Egbert archbiſhop of York in the year 750, do take Care 


that churches of ancient inſtitution ſhould not by deprived 


pf tithes or any other lights, by giving or alloting 25 
„ 6 | 55 


Chapel. 
part to new oratories. The fame was alſo provided in a 
council under king Ethelred, by the advice of his two 


archbiſhops Alpheg and Wulſtan. Which conſtitution. 


is alſo found in an elder council of Men! 2; and in the 
imperial capitularies. And by the laws of king Edgar 


made about the year 970, it was ordained, that every 


man ſhould pay his tithes to the eallan e, to the elder 


or mother church: Only if a thain or Jord ſhould have 


within his own ſee a church with a burial place (that is 


a parochial chapel,) he might give a thiid part of 1 


tithes to it; but if it had no privilege of burial (that is, 
if it were a bare appendant chapel, then the Jaw was, to 
maintain the prieſt out of his nine parts, that is, purely 


at his own charge, without laying any part of the bur- 


den on the prieſt of the pariſh church, Ken. Par. Ant. 594. 


Another mark of dependence on the mother church 
was this: The inhabitants of the village which was thus 


accommodated with a chapel, were upon ſome feſtivals to 
repair to the mother church, as an expreſhon of duty and 


obedience to it. This practice was enjoined by the 31ſt 
canon of the council of Agatha, and recommended by a 


6cree of Gratian, and obtained as a cuſtom in this king= 


dom. Yea, when chapels were firſt allowed to our col- 
leges in Oxford, it was generally provided, that ſuch li- 
herty ſhould be no prejudice to the pariſh church; and 
that the ſcholars of every ſuch houſe ſhould frequent the 
{aid parochial church in the greater ſolemnities of the 
year, Which cuſtom doth {till prevail at Lincoln col- 


Jege, where the rector and fellows on Michaelmas day 
0 in their reſpective habits to the church of St Michae), 
and on the Cay of all- ſaints to the church of All- hallowz. 
Ken. Par, Aut. 505. 


Nor did the inh habitants of any vil ſo privileged 


wich a chapel barely viſit the mother church, and join in 


the divine ſervice; but as a farther ſign of ſubjection, 


they made their oblations, and paid ſome accuſtomed dues 


at thoſe ſolemn ſeaſons. "This was ſometimes done upon 


evely one of the three greater feſtivals of chriltmas, eaſter, 


and whitfunday, Soncetimes thoſe offerings were made 
only on the day of the dedication of the mother church. 


At other times and places, theſe folemn oblations were 


made only at whitſuntide, and this chiefly in cathedral 


and conventual churches, where, among all parith church 
es that were appropriated to them, or of their patronage, 


the prieſts and people came in ſolemn proceſſion within 
the week of pentecoſt, and brought their uſual offerings. 
4 Whereupon 
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butions that were allotted to the biſhops, and are ſtill pail 


triumph. This cuſtom might poſhbly after the conqueſt 


aſtical conſtitutions made in Normandy in the year 1080, 


| ſhould offer on the altar a wax taper to enlighten the 
church, or ſomething of like value. Ken, Par. Ant. 59%. 


ſubmiſſion is enjoined by a conſtitution of archbiſhop 
Winchelſea. And the oath was this: That to the paro- 


fend and ſecure them in all reſpects: that they weuld by 
means raiſe, uphold, er ary way abet any grudges, quarrels, 
x difference, or contention, between the faid rector or vicar and 
his þari} ione /S; but as far as in them lay, would promote and 


on the firſt ſunday or feſtival after their admiſſion ; and 
ſhould not preſume to celebrate divine fervice before ſuch 


| ſuch other puniſhments as the canons did inflict on all 
that violated the conſtitutions of holy church. , And if 
the ſaid capellanes, after ſuch oath taken, ſhould be con- 


out and proceeded againſt as perjured perſons. And if 


of it; a judicial proceſs was formed againſt him, of which 
the iſſue was to eject and ſuſpend him. Ken. Par. Ani. 


5909, oc. 


Chapel. 


Whereupon we may fairly prefume, that this old cuſtom 
gave birth and name to the pentecaſtals or whitſun-contri. 


in ſome few dioceſes. Ken. Par. Ant. 596, 597. 

It was a farther honour done to mother churches, that 
all the hamlets and diſtant villages of a large pariſh, made 
one of their annual proceſſions to the parochial church, 
with flags and ſtreamers, and other enſigns of joy and 


be introduced by the Normans; for among the eccleh. 


it is decreed, that once in a year abzut pentecoſt, the 
prieſts and capellanes ſhould come with their people in a 
full proceſſion to the mother church, and for every houle 


| Moreover, the capellane or curate of a chapel was to 
be bound by an oath of due revercnce and obedience to 
the rector or vicar of the mother church, This act of 


chial church and the rector and vicar of it, they would don 
manner of hurt or prejudice in their oblations, portions, and all 
accuſtomed dues; but as much as lay in their power, would de- 


maintain peace 1 5 charity between them. And it wes or- 
dained, that all flipendary prieſts and capellares ſhould 
make ſuch oath before the rector or vicar or their deputy, 


vath was actually taken (at leaſt if the rector or vicar did 
inſiſt upon it), on penalty of incurring irregularity, and 


victed of the breach of it, or if ſuſpected, ſhould not be 
able to purge themſelves, that then they ſhould be turned 


any capellane renounced this obedience, and preſumed to 
act in contempt of the mother church and the incumbent 


And 


Chapel. 


And Dr Kennet ſays, this canon remaineth fill i in its 
fall force. Ken. Par. Ant. 601. 

And Mr Johnſon faith accordingly, that they who 
oficiate in any chapel of eaſe, do to this day {wear obe- 
dience to the incumbent of the mother church. Jebnf. 


20 

The inhabitants of a precinq hers there i is a chapel, 
tho' it is a parochia] chapel, and tho” they do repair th-t 
chapel, are nevertheleſs of common right contributory to 


the repairs of the mother church, If they have feats at 


the mother church, to go thither when they pleaſe, or 


receive ſacraments or ſacramcntais, or marry, Chriſten, 


or bury at it, there can be no 1 for a diſcharge. 


Nor can any thing ſupport that plea, but that they have 
time out of mind been diſcharged (bien alſo is doubted 


whether it be of itſelf a ful! diſcharge) : or that in con- 


fideration thereof, they have paid fo much to the repair 


of the church, or the wall of the churchyard, or the 


keeping of a bell, or the like compuſitions (wh ich are 


clearly a diſcharge). Gi. 197. 


Dr Godolphin fays, it is contrary to common right, 
that they who have a chapel of caſe in a village, ſhould 
be diſcharged of repairing the mother church ; for it may 
be that the church, being built with ſione, may not necd 
any reparation within the memory of man; and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 


diſcharge ſhewed. Ged. 153. 
if the chapel be three miles diftant from the mother 


church, and the inhabitants who have uſed to come to 
the chapel, have uſed always to repair the chapel, and 
there marry and bury, and have never within ſixty years 
been charged to repair the mother church; yet this is not 


any cauſe to have a prohibition : but they ought to ſhew 


in the ſpiritual court their exemption, if they have any, | 


upon the endowment, 2 Koll's Abr. 290. 
But if the inhabitants of a chapelry preſcribe to bs dif- 


charped time out of mind of the reparation of the mother 
church, and they are ſued for the reparation of the mother 


church, a prohibition lieth vpon this ſurmiſe. 2 Koll's 
Abr. 290. 


7. 1 /. Ball and Croſs. The ;ohabitams of a ls 
within a pariſh, were proſecuted in the eccleſiaſtical _ 


court, for not paying towards the repairs of the pariſh 
church ; and the cafe was, thoſe of the chapelry never 
had comribated: but always buried at the mother church, 
till about Henry the eighth's time the biſhop was pre- 


vailed 
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. Chapel. 
vailed on to conſecrate them a buriel place, in conſidera, 
tion of which they agreed to pay towards the repair of the 
mother church, All which appeared upon the libel, Ang 
It was held by Holt chief juſtice; that thoſe of a chepelty 
may preſcribe to be cxempt from repairing the mothe; 
church, as where it buries and chriſtens within it ſele 
and hath never contributed to the mother church; for in 
that caſe it ſhall be intended co-eval, and not a latter 
erection in eaſe of thoſe of the chapelry : but here it ap- 
pears, that the. chapel could be only an erection in eaſe 
and favour of them of the chapelry ; for they of the che- 
pelry buried at the mother church till Henry tte eighth's 
time, and then undertook to contribute to the repairs of 
the mother church. 1 Salb. 164, 165. And alcho' at 
the firſt fight, this may ſeem ſomewhat ha: d, yet it hath 
this good foundation of reaſon ; that all chapels s, and all 
diſcharges from attending divine ſervice at the mother 
church; were originaily matters of grace and favour; and 
the eaſe s and convenience of particular inhabitants, ought 
not to be purchaſed with inconvenience and demage tothe 
mother church; ia whoſe right it was ſpecially provided 
on thoſe occaſions, that nothing ſhould be done in n preju- 
| 99 dice therecf. 679. 209. 

How to be re- 6. The repairs of a chapel are to be made, by rates on 
paicd, the landholders wih n the chapelry, in the fame manner, 
as the repairs of a church; and ſuch rates ate to be in- 

forced by cccichailical authority; Gib. 209, 

Ard there ſaall be the like appeals to the ordinary for 
unequal aulelments. But all this muſt be intended of 
ancient chapels, and where this courſe hath been uſed; 
tor if there be land given for the repair of them, or any 
land or ſtate charged by preſcription to the repairs of 
them, then the cuſtom muſt be oblerved. Degge P. 1. 
1% 12. | 

How to be ſup- + FE he cure of chapels of eaſe, in many places, is to 
e be performed by thoſe that have the cure of ſouls in the 
--parill.- fegre © I» 6 125: 

And in ſuch caſe, the incumbent of the th church 
being bound to find a chaplain there, may himſelf ſerve. 

in the chapel, as well as his Curate or chaplain. IW at). 

| 6. 22. 

By 2greement (of the 8 patron, and incumbent). 

the inhabitants may have a right to elect and nominate 2 

capellane. Otherwiſe, the ancient cuſtom was, that he 

was either arbitrarily appointed by the vicar; or by him 
NomINa; ed to the rector and convent, whole apc 

| 


Chapel. 


(id admit him; or was nominated by the inhzbitants (as 


founders and patrons) to the vicar, and by him preſented 
to the ordinary: for cuſtoin herein was different: ſome- 
times a capellane was to be preſented by the patron of the 
church to the vicar, and by him to the archdracon, who 
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was then obliged to admit him; at other times the 1 


of the manor did preſent a fit oetfon to the appropriztors, 


who without celay, were to give admiſſion to the 1 2 n 10 


reſented. Nen. Par. Ant. 589. 

8. Chapels of eaſe have the like lows for the moſt 
part as churches have, ditinguiſhec only ih name. Degge 
„C | 


And are in like manner viſitable by. the e Deege 
P. 1 11. 


It is ſaid by Pulte, that if the queſt on be in the 
conf chriſtian, whether a church be a pariſh church, 
or only a chapel of eale, a pronibition lieta, 2 Rolls 
Hr. 291. : 

fb Dr Watſon ſaith, if the defe 1 in a quare i im- 
pedit ſhall plead that the ſame is a chapel and no church; 


QCovernment 
thcreate | 


Church or cha- 
pel, how to ve 
tried. 


this matter ſhall be tried by the eee aud not by the 


biſhop. Fatſ. c. 23, 


But Dr Gin fett that a chanel or no epapel ought 


to be tried by the ſpiritua] judge: for a chapel is ſpiritual, 
as well as a church; and when two (piritual things are to 


be tried, no prohibition (1:11 be granted; in like manner, 


as it goeth not, when a modus is pleaded, in a dilpute 
between two ſpiritual perſons, to wit, the rector and vicar, 


about tithes. G7#/. 210. 


But he ſays, if a queſtion is b as to the ii 


thereof, whether a chapel of eaſe or a parith church, or 


Gib/e 213. 


When the queſtion was, whether it were a 3 or 


chapel belonging to the mother church, the rtlue was, 


whether a chapel of eaſe or a parochial chapel; the fame. 
ſhall be tried, as to the limits, in the as ho court. 


whether it had a font and burying pee for if it had 


judged in law a church, 2 If. 3 


the adminiſtration of ſacraments 675 ſepulture, it was 


If a perſon be patron of a . that hath it 


night, and doth preſent thereto.by the nam: of a church, 
and the preſentees have been received thereto, as to 4 


church; it is no longer a chapel but a church: and if a 


diſturbance happen upon any avoidance thereof, the pa- 


tron may have his quare impedit as to a church, Il atſ. 
0. 23. 2 Inſt. 303: 


| But 


Will not make it ceaſe to be a Church 


the rectory of B. After which conſtantly, Preſentations 
were to the church of A with the chapel of B. And it ws 
reſolved, that altho- the patrons of A 


Chaſe, had preſenteg only unto the ſaid c 
the Chapel of 5 ; yet B notwithſtanding 


church by the 


} 


remained in right y 

a Church, and the freehold of it in ſuſpence. Wai. c. 23. g! 
75. 17, 18. „ 8 li 
The particular duties, Privileges, and appointments je. a 
lating o Miniſters ofttciating l 85 


n chapels, are treated of 
Under the title Cur. toc, „ e 


 Chaprer, See Deans and Chapters. 


| Charitable uſes. 


(oem ng lands g ven in mori main to charitable uſes, 


fee title SPM; Gato, 


By the 43 El. c. 4. l heren: 
annuitits, reits, Pereditaments, goods, chatte]; 

finchs 77 money, have bein heretofare given limited appointed und 
Hanel, as well by the queen's majejly, and her progenitors, us 


6; [andry ther well ih perſons ; ſome for relief of aged, 


enfpotent, and poor 


» Maney, and 


; 7 85 people; one for maintenance of fick and 
maimed j;/Jdiers and 


2 marmrs, ſchools learning, free chaa!s 
an [Þoiars in UNVer Hies;; ſemie for repair of bridges, parts, 
Weng, canſuays, churches, fea banks, and hLighwazs ; ſome far 
| education ard Preferment of orphans 3 ſame for or towards relif, 
Hicch, or Maintenarcce for heuſs of correction; ſome for mar- 
ages of poor maids ; ſome for SJutportation aid and help of 
Kung tradeſmen, bandirafiinen, and perſens drcazed ; and 
| ther for relief or redemplicn of priſoners gr COPUUCS ; avid for 
did or eaſe of any Poor inhabitants concerning payments of fif- 
Teens, ſeiting out of ſoldiers, and other taxes ; 


ca according to the charitable intent 


ES ; | ET Ed 7 by reaſon of fraud, breacies 
of 47 . „ and ntglgence 1n th 


whereof, at is enacted, that : 


di vers londs, lenements, rents, 


e that ſpoula Fay, deliver, and 


1 
Charitable uſes. 28 5 
foall be la fu for the lord chancellor or keeper of the great ſeal 
of England, and for the chancellor of the dutchy of Lancaſter 
vr lands within the county palatine of Lancaſter, from time to 
time to award commiſſions to the biſhop of every ſeveral dioceſe 
reſpefirvely and his chancellor (in caſe there ſhall be any 1 
F that dioceſe at the time of awarding the commiſſim) and 
ol her perſons of good and ſound behaviour ; authorizing them 
thereby, or any four or more of them, to inquire as well by the 
eaths of twelve lawful men or more of the county, as by all other 
good and lawful ways and means, of ail and ſingular ſuch gifts 
limitations aſſignments and appointments aforeſaid, and of the © 
abuſes, breaches of truſis, negligences, miſemployments, not 
. employing, concealing, defrauding, miſconverting, or miſgo- 
vernment, of any lands tenements rents annuities profits here- 
ditaments goods chattels money or flocks of money, heretofore given 
limited appointed or aſſigned, or which hereafter [hall be given 
limited appointed or aſſigned, to or fir any the charitable and 
godly uſes before rehearſed. And afier, the ſaid con:miſſioner „ 
or any four or more of them (upon calling the parties interęſted 
in any ſuch lands tenements rents annuities profits, heredita- 
ments goods chattels money and flocks of money) ſhall make in- 
quiry by the oaths of twelve men or more of the ſaid county 
(whereunto the ſaid parties intereſted may have their lawful 
challenges) ; and upon ſuch inquiry, having, and examining 
thereof, ſet down ſuch orders Judgments and decrees, as the ſaid 
lands tenements rents annuities profits goods chattels money and 
flucks of money may be duly and faithfully employed, to and for. 
fuch of the charitable uſes and intents before rehearſed reſpec- 
tively, for which they were given. Ihich orders, judgments 
and decrees, not being contrary to th? orders flatutes or dect ess 
of the donars or founders, ſhall ſtand firm and good, and be exe- 
cuted accordingly ; until the ſame ſhall be undone or altered by 
the lord chancellor or lord keeper or chancellor of the county FSG 
tine of Lancaſter reſpettively, upon complaint oy any ak 
grieved to be made unto them. |. 1. : 
Provided, that this ſhall not extend to avy land; tenements 
rents anuuities profits goods chattels monty or flocks of money, 
given er which fool be given to any college, hall, or haufe of 
learning within the univerſities of Oxtord or Cambridge ; or 
to any of the colleges of Weſtminſter, Eaton, or W incheſter ; 3 
or to any cathedr a or collegiate 3 ; or to any city or 0 
corporate, or to any the 3 or tenements given 13 the wuſ- 5: 
aforeſaid within any ſuch city % town CY par Ule, Where there 
is @ ſpecial governor or governs appointed te gavern or direct. 
the ſame; or t9 any college, hoſpital, or free ſchool, which he ve 
ſpecial viſitars governars or N appointed by their ſuunile! s. 


, 2. 


. — 


Pre vided 
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Charitable utes. 

Provided alſo, that this ſpall not be prejudicial to the juriſ 
diclion or poi er F the ordinary; but that he may lawfully 11 
ever y caſe exccute and pes form the ſame, as though this att f 
not been mas. l. 4. rs CT 

Provided aifo, that no perſon tho ſhall have any of the ſqil 
lands ienements rents annuities profits hereditaments gd, 
chatteis maney or ſticks of meney in his hands or poſſeſſim, ar 
Hall pretend any lille thereunto, jhall te named a commiſſing 

or a juror for any the cauſes aforijaid, or being named jhall tx. 
„„ 17 the fame... Ado i i HE 

And provided alſo, that nn frrſon who ſhall purchaſe er th. 
tain, ufon valuable conſideration of money or land, any eſdate er 
mtereſ! in any lands tencments rents annuities hereditamnts 
geeds or chatte's appointed to any the charitable uſes abovemen. 
tioned, without fraud or covin, having na notice of the ſame 
charitable uſe, ſhall be tmpeached by any decrees or orders if 
the commiſſioners abevementiozed, for or concerning the ſame hi 

eftate or int reſi; and yet nevertheleſs, the ſaid commiſſuner; 
or any four of ilvem ſhail and may make decrees and crders fir 
r.compence to be made by any perſon, wha being put in truſſ, o- 
having nctice of the charitable ufes abrvementioned, ſhall br 
the ſame treit, or deft aud the jame uſes, by any conveyance giſt 
grant leaſe demiſe releaſe or converſion, and againſt his heirs 
executors or adminiſirators or any of them, having aſſets in lau 
or equity, ſo far as the ſame aſſets wil! extend, ſ. 6, _ 
Provided altos, that this aft fhail not extend to give power 


or authority to the conimiſſioners, to make any orders judgments 


or decrees concerning any manors, lands tenements or other ha e- 
ditaments aſſured or ceme unto the queen, er to king Henry ihe 


eighth, hirg Edward the ſixth, or queen Mary, by ad of par- 


liement, ſus render, exchange, relinguifhment, efcheat, attain- 
der, conveyance, or otherwiſe; and yet nevertheleſs, if any 


fuch mans funds tenements or hereditaments, or any tate rent 
oer preſit cut of the ſame, have been appointed to any of the cha- 


it able es befors ea preſſed. at any time /ince the beginning of 
her WO Y 5 TOTP, that then the faid conmiſfnoners or G#) four | 
or more of them may niake orders judgments and decrees concert 


ing the fſereme, according to the pur poi 2 and meaning , this act | 
as before is mentioned, the ſuid lojt niintioned provijo not ꝛbith- 
flanaing, 1,79: | | | | | 5 


Anil ail erda s juvgments and decrres of the ſaid commiſjnrers 
or of «ny /eur or more of their, ſhali be certified under their feals 
inte the court of the chancer; of Englend, or the court , tit 
charcery within the connty falatint of Lancaſter refþcetiveir, 
Within jech conventent time as foul ve limited in the faid Coe 
ien Aud the ſaid lord cbanctlior or lord keeper, 0 

| a 


Charitable uſes. 
ſud chancellor of the dutchy, ſhall take ſuch order for the 
{ue execution thereof, as to them ſhall ſeem fit and conventent. 
. 8, 9. 

And if after any ſuch certificate made, any perſon ſhall find 
himfelf grieved with any of the ſaid orders judgments o de- 
irees ; he may complain to the ſaid lord chancellor or lord keeper 
or chancellor of the dutchy reſpectively, for redreſs therein: 


who may upon ſuch complaint, by ſuch courſe as 19 their wiſ- 


ams ſpall ſeem meeteft, the circumſtances of the caſe conſidered, 
proceed to the examination, hearing, and determining thereof; 
ond upon hearing thereof, may annul, diminiſh, alter, or en- 


large the ſaid orders Judgments and decrees, as to them ſhall be 
thought to land with equity and good conſcience, according io 


the true intent and meaning of the donors and founders thereof; 5 
and tax and award good coſts of ſuit, by their diſcretions, 


againſt ſuch perſons as they ſhall find to complain unto them 
without juſt and ſufficient aſe of the faid orders . 


and decrees. 1. 10. 
S. 1. Some for relief, &c.] Money v was given to main- 


tain a preaching miniſter : this is not a charitable uſe 
named in the ſtatute. Yet by the lord keeper and two 
judges it was decreed to be good, and the uſe a charitable | 
uſe within the equity of the ſtatute; and the executor | 
was ordered accordingly to pay the money for the main- 


tenance of it. Duke's Char. U. 8 
Scheols of learning] A ſchool, unleſs it be a free ſchool, 


is not a charity within the proviſion of this act; and con- 


ſequently, the inhabitants have not a right to ſue in the 


name of the attorney general. 2 Hern. 387. LY T it. 
Charit, uſes. 


70 the biſpep of every ſeveral drieſt reſpeAivelr] 45 Wis 


reſolved in the 44 El. by Egerton, Popham, Anderſon, 


and Coke attorney general, tnat the ſee being full at the 


time of ſealing the commiſſion, if the biſhop is not named 


commiſſioner, the commiſſion is void; but if he be nam- 
ed, it is not requiſite that he be preſent at the execution, 


for that none is of the quorum; but any four or more 
may execute the ſame, without the pieſence of the biſne 'p 


or his chancellor. Duke. 62, 63. 


In caſe there ſhall be any biſhop] It was zeſalved:} in the laſt 
mentioned caſe, that it the fee of the biſhop be void at 


the ſealing of the commiſſion, then the biſhop need nat 


to be named a commiſſioner, neither his chancellor. Or if 


the biſhop be named a commiſſioner, and die before the 
certificate 
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Charitable uſes. 


certificate returned; this doth not avoid the commiſſion, 
but the other commiſſioners may proceed. Duke. 63. 


As well by the oaths of twelve lawful men or mere of the 


county] That is, (as was reſolved in the caſe of the ſchool 
of Rugby,) of that county where the lands do lie, and not 


where the charity ought to be employed, in caſe the coun. 


ties are different. But five years after, to wit, in the 


C. 1. it was further reſolved, in the caſe of Faj Grinj}e, 


that if a rent be granted out of lands in ſeveral counties, 
for matatenance of charitable uſes in one county; the 


commiſhoners in that county where the charitable uſe is 
to be performed, may make a decree to charge the lands 


in other counties with an equal contribution to the pay. 
ment of the ſaid rent, and that there need not ſeveral in. 
quilitions in each county, for that the rent is an intite 


grant, by the deed or will. Duke. 64. 80. 


As by all other good and lawful ways and means] Such are, 
former ir quifitions, witneſſes, rentals, accounts, eſtteats, 


and the like, and alſo their own proper knowledge: by 
| which means they may ſupply the defects of the inquiſi- 


tior, in matters of particutarity and circumitances, Duke. 
150. 


Of all 0 7 ingular ſuch giſts, Eni ations, 7 Tenments, and 
appointments] It hath been often reſolved, that this ſtatute 


doth ſupply all the defze7s of allurances, where the donor 
is of a capacity to diſpoſe, and hath ſuch an eſtate as is 


any way difpoſeable by him; as if a copyholder diſpoſeth 
of copy hold lands to a charitable uſe without a ſurrender, 
or tenants in tail convey lands to a charitable uſe without 
a fine, or if a reverfion be granted without attornment or 


inrollment, or it in the deed by which the charitable uſes 


were fiſt created 5nd raiſed there be miſnamings; in theſe, 
and other like caics, the defects are ſupplied by this fta- 
tu'e, becauſe the donor had a diſpoſing power of the eſtate, 
and theſe are good limitations and appointments within 
the preſent ſtatute, Duke, 84, $5. 


Thus lands were given to the churchwardens of a pariſh, 7 


to 2 charitable uſe ; though the deviſe was void in Jaw, yet 


Gecieed pood in chancery, by the words limited and ap- 


| pointed within the ſtature, Dake. 115. 


But a parol Cevile to a charity out py lands, being de- 


fective as a will, cannot be ſupported as an 2ppointment; 
becauſe being defect we as a will, which was the manner 
of CORY Veg ance the teſtator Intended to paſs it by, it can 

| have 


Charitable uſes. 
have no effect as an appointment, which he did not intend : 


and of this opinion the lord chancellor ſeemed to be, and 
decreed accordingly in the principal caſe, Prec. Ch. 391. 


Upon calling the parties interefled}] It was reſolved in the 
ſaid cafe of E Grinfled, that tho' the commiſſioners 
make adecree without giving ſuch notice to the parties, 
it is good; and if the parties upon their appeal do take 
exception that they had not any notice, ſuch defect ſhall 


not avoid the decree, unleſs they ſhew (to the ſatisfac- 


tion of the lord chancellor) that thereby they really loſt 
tie benefit of exception to ſome commiſſioner, or chal- 

lenge to ſome juror; the intent of ſuch notice being, 

. that they may make their lawful as pores and chal- 
Mn Date, 121. 


3. Which 1485 ſvecial viſ wore], 10 the PR of Mer- 
wy in | Nerdrambertaitd, in the 5 Cha. I. and after that, 
in the caſe of Sutton Cel, ld, in the county of Warwick, 


inthe 11 Cha. 1. it was reſolved, that the meaning of 


this clauſe is, where the land is given to perſons in truit 
to perform a charitable uſe, and the donor hath appointed 
ſpecial viſitors to ſee that the truſtees perform the uſe ac- 


_ cording to his intent; in which caſe, if the truſtees de- 
fraud the truſt, the commiſſioners cannot meddle, but the 


viſitors are to perform it, But where the viſitors are 
truſtees alſo, there the commiſſioners may, by their de- 
cree, reform the abuſe of the chartty ; for otherwiſe, ſuch 
breach of truſt would eſcape unpuniſhed, unleſs in chan- 


cery Or in parliament which would be a tedious and | 


chargeable ſuit for poor perſons, Duke, 68, 69. 


8. 10, Hearing and determining thereof] It was reſolved 
in the 2 Cha. x. that ſuch determination once made, may 


not be re-examined upon a bill of review, as is uſual in 


other caſes in chancery; but that here the decree is con- 


_ eluſive, becauſe it takes its authority by the act of par- 
liament, which mentions but one examination; and it is 
not © ths the caſe, where the chancellor makes a decree by | 


bis ordinary authority. Cro. Car. 40. 


But in the year 1643, it was reſolved by the judges | 
and king's counſel, aſſiſtants in the houſe of peers, that 
in ſuch caſe the party grieved may petition the king 
in parliament, and have his complaint examined there; 


and ſo the decree may be confirmed, altered, or annulled; 


and then be final. All which was aQuually done, in the 
foreſaid year, and purſuant to the foreſaid reſolution, on _ 


Ver. I. — D* W occaſion 
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Charttable uſes. 


occaſion of a decree of the lord keeper Coventry, in the 
Caſe of Eg Ham in Eſſex. Duke. 62. 


According to the true intent and mean ng of the donors ard 


founders] E. 10 G. 2. Attorney General and Stephens, The 


caſe was, Dr Ratcliffe, the late phyſician, by will de. 


viſed 300 a year to two perſons, to be choſen by the 
archbiſhop of Canterbury and certain other truſtees, out 
of Univerſity college in Oxford; which ſum he ordered 
to be paid to them for ten years for their maintenance, 


five years whereof they were to ſpend in England in the 


ſtudy of phyſick, and the other five abroad. The de- 


fendant was one ſo choſen, and ſtudied here according to 


the directions of the will, and for that time he received 


his five years ſalary ; but afterwards did not go abroad, 
on account of his ill ſtate of health; and thereupon in 
the year 1730 reſigned to the truſtees, who accepted hi; 
reſignation, and choſe another in his room; and in the 


year 1735 the preſent information was exhibited againſt 


the defendant, that he might account for the five years 
ſalary by Bim thus received. For the defendant it was 
argued, that in a late caſe which came before the houſe 
of lords, between Gaudy and Arftis, upon an appeal, 


their lordſhips were of opinion that the word maintenance 


included education; and therefore, tho' that word was 


uſed in the preſent will, educaticn muſt be intended by it 


as implied; and when the defendant had ſpent half of his 
time in his education here in Eogland, and was prevent- _ 
ed by ill health from going abroad, and thereupon had re- 
ſigned, and his reſignation had been accepted, and an- 


other choſen in his ſtead, it was ſubmitted that the preſent 


bill muſt be thought an unreaſonable one. And the lord 
chanceilor was of that opinion, and dilmillc d che infor- 
mation. 2 Jur. Eccl. 157. 
Coſi s.. . . againſt ſuch perſons as dn ſhall fad ts to com- 
plain without juſt cauſe] But this order being given and 


limited by act of parliament, no coſts (if the order judg- 


ment or decree be annulled diminiſhed or enlarged) ought | 
to be given by ” lord chancellor to che party complain- 


ing. 2 1nft. 7 


But in he 3 of the corporation of Burford againf 


Lenthall and others, May 9, 1743; the lord chancellor 


Hard wicke, on conſideration of precedents, allowed coſts 
to the exceptants upon thoſe exceptions in which they 


had prevailed, and to the reſpondents upon the exceptions 


in which the reſpondents had prevailed ;. and this, he 
laid, the courts of equity had always gone, not from any 
3 authoritys 


Charifable uſes. 


zuthority, but from conſcience and honeſt diſcretion, as 
to the ſatisfaction on one ſide or other-on account of vexa- 
tion. 2 Atkyns, 55822 

But there is no power to the Lominifonery to award 
coſts: As in the caſe of Humphrey Wharton, eſquire, againſt 
Charles and others in behalf of the poor of IWarcup and 
Bl:tarn in the county of Jeſtmorland, H. 25 C. 2. There 
being an annuity of 31 68 6d iſſuing out of a cloſe called 
Meadow Powes in Kirkby Thore in the ſaid county, to ſeve- 
ral charitable uſes, which cloſe was purchaſed by the ſaid 
Humphrey Wharton; the commiſſioners for charitable. 
uſes decreed, that the ſaid Humphrey ſhould pay the ar- 
rears of the laid charity, and alſo 61 13s 4 d coſts. Hum- 


3 phrey excepted to the money for coſts, as not within the ; 


power of the commiſſioners to decree. And by the lord 
chancellor the ſaid decree, as to ſo much thereof as con- 


e the laid coſts, was reverſed. Cha. Ca. Tek 81. 


5 Charity briefs See Baiefs. 
Charles the firſt's martyrdom. See Dolidays. 


Charles the ſecond's reſtoration. See Dolidays. 


Cheſible. See Caſula. 
Chelt for aims. See Church. 


Childbirth. | 


D M U ND. If a woman die in child-birth, and 
£44 this ſhall well appear, ſhe ſhall be cut open, if it be 


| 34 that the child is living, but let them take care that the 


woman”s mouth be kept open. Lind. 307. 

That is, with a piece of wood, or key, or any "other 
thing, ſo that the air may enter, that the child be not 
ſuffocated for want of reſpiration. Lind. 307. | 

4. Edmund, Women hall be often Wet LY to nurſe 


their children cautiouſly, and not lay the children cloſe to them 


in the night, that they be not overlaid : 9 that they leave them 8 
not alone by the water fide. Lind. _ 
3. Rubrick before the office for 5 churching of wo- 
men. The woman, at the uſual time after her delivery, ſhall 
come into the church decently apparelled, and there fhall kneel 
down in ſome convenient place, as hath been accu cerflomed, or as 

the erdinary ſhall direct. 
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Child⸗ birth. 


Decently apparelled] In the reign of king James the 
firſt, an order was made by the chancellor "of Norwich, 
that every woman who came to be churched, ſhould come 
covered with a white veil : a woman refuſing to conform, 


was excommunicated for contempt, and prayed a pro- 


hibition; alledging, that ſuch order was not warranted 
by any cuſtom or canon of the church of England. The 


| Judges deſired the opinion of the archbiſhop of Canter- 


bury ; who convened divers biſhops to conſult there. 
upon : and they certifying, that it was the ancient uſage 


of the church of England, for women who came to be 
churched to come veiled, a prokibitios was denied, Palm, 


4. Rubrick at t the and 90 the office for charedlog of 


women. The woman that cometh to give her thanks, muſt 


offer accuſtomed offerings ; and if there be a communion, * 
convenient that ſhe receive the Holy communion. 


Accuſlomed offerings] E. 2 G. 2. Naylor and Scott. A 


libel was in the conſiſtory court of York, founded upon 5 
A cuſtom, . that every one keeping baute and havin 


children in the pariſh, ſhould pay 10d a child to the par- 


ſon, at the time the wife is or ought to be churched. The 
counſel] apprehended it to be an unreaſonable cuſtom, that 
the parſon fhould have money for doing of nothing, and ſo 
moved for a prohibition ; for they faid the proper way 
was, if the wife would not be churched at the proper 
time, to force her to it by eccleſiaſtical cenſures. After- 
wards, the cuſtom being denied, the ſame was tried on 


a prohibition, and a verdict given for the cuſtom, 


Then it was moved in arreſt of judgment; 1. That the 
_ cuſtom is unreaſonable in itſelf : And, 2. That it is 
uncertainly ſet forth. To the firſt, it was anſwered, that 
religion requires a woman ſhould return thanks to God 


in a publick manner, for ſo great a deliverance ; and 


therefore it is but fit that he who aſſiſts her in ſuch 


office ſhould have ſome requital. To the ſecond, it 


Was ſaid, that there are other caſes where the temporal 
courts allow the eccleſiaſtical courts to ſet forth mat- 
ters equally uncertain as in the preſent caſe, even upon 


libels on cuſtoms, and have not granted prohibitions ; as 


| Where a libel was upon a cuſtom, that the farmers of 


ſuch a farm have always laid out 8s or thereabouts for 
cakes and ale in the perambulation, and yet held to be 
ſufficiently ſet forth; and beſides, it was ſaid if the 
court was in doubt, whether the proceedings in the 
courts below were uſually in ſo uncertain a manner. 


the proper method would be to write to them to cer- 


4 ul 
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tify how their proceedings are there; to this purpoſe was 
cited the (aforeſaid) caſe, where a libe] was for a woman 
not coming to be churched in a veil, whereupon a prohi- 
bition being moved for, the court wrote to the archbiſhop 
to certify how the canons in that caſe were, and he certi- 
fied the canon to require it. It was obſerved further, 
that tho' indeed the woman's fitneſs to be churched is un- 
known to the temporal courts, yet to the eccleſiaſtical 
courts it is well known, and therefore they might well 
have proceeded upon it below. The canon law ſays, that 


a month is a reaſonable time for women's coming to be 
cburched after their deliverance, unleſs in caſe of great 
weakneſs; and that ſtandard is the proper one to regulate 
this cuſtom by; and therefore the court below ought to be 
allowed to go on in their proceedings. But by the court: 
We are not to conſider the methods by which this fee 


may be aſcertained, but only that it is not certain as it 
ſtands upon the libel ; and therefore upon the libe} we 


ought not to ſuffer them to proceed. And they ſaid the 
proper method in this caſe would have been, for the plain- 
tiff to ſet forth in the libel, the proper time when women 


uſually are fit to be churched, and then to have averred, 


that the defendant' 8 wife was not churched within that | 
time. And upon the whole matter judgment was arreſt- 


ed. L. Ps I 558. 1 Barnard, 1 59. 


Chorepiſcopt. 


CHOREPISCOPL, local pied, in the 1 


church, were perſons delegated by the biſhop to ex- 
erciſe epiſcopal juriſdiction, within certain diſtricts, _ 


Chꝛilme. 


Cu IS ME, was the holy oil, with which hereto- 


fore all infants baptized were anvinced:; This was 


made by the biſhops; and, by a conſtitution of archbi- 


ſhop Peccham „ was te be renewed once "Yo year, 


v; , Chyome. 


293 


294 


HR ISO ME, in the office of baptiſm, was a white 


Chziſome. 


veſture which the prieſt did put upon the child, ſay- 
ing, Take this white veſture for a token of innocency ; 


and ſo on. Grbf. 366. 


Chriſtening, See Saptifin 


Ch urch. 
L Founding of hay ches. 
II. Conſecration and dedication of churches. 5 
III. Chancel, 
IV. I. 
V. Church yard. 
VI. Kepairs, 
VII. Church ſeat. 
VIII. Goods and ornament of tb church, 
IX. Church rate. 
X. Churches not to. be profaned. 
XI. Church way. 


Bb Pounding of churches. 


H E ancient Saxon word i is cyrce, the Daniſh kircke, 
the Belgick kercke, the Cimbrick #irkia or #urk; 


probably from the Greek word K»g1axw belonging to the 


Lord, or Kvgev cxc;, the Lord's houſe : fo that we have 


loſt the ancient pronunciation of the word (except in the 
northern parts of England, and in Scotland) by ſoftening 
the letters cor ch, as we have done in many caſes; which 
letters the ancient Greeks and Romans always pronounced 
bard, as the Jeter 4. 


Lord 


Church. 


Lord Cole ſays, by the common law and general cu- 


ſtom of the realm, it was lawful for biſhops earls and 


barons to build churches or chapels within their ſees ; and 


hereof king John informed pope Innocent the third (na- 


ming only, honoris cauſa, the biſhops and baronage of 
Eng land, albeit this liberty extended to all), with re- 
oſt that this liberty to the baronage might be can- 


firmed. To theſe letters the pope made this anſwer, J 


Dod enim de conſuetudine regni Ang lorum procedere regra ſe- 
renitas per ſuas literas intimavit, ut liceat tam epiſcopis, quam 


comitibus et baronibus, eccleſias in feodo ſuo funaare ; laicis | 
quidem principibus id licere nullatenus denegamus, dum modo dio- 


ceſani ep iſcopi eis ſuffragetur aſſenſus, et per novam ſtructu— 


ram veterum eccleſiurum juſtitia non lædatur. Whereas the 
baronage had abſolute liberty before, now the pope ad- 


58 the conſent of the biſhop ; but that addition bound 


ot, ſeeing it was againſt the liberty of the baronage war- 25 
badet by the common law: and he ſays he would not 


have rehearſed this epiſtle, but that it is a proof what the 


general cuſtom of the realm was, concerning the build- 


ing of churches by the baronage of England. And al- 


beit they might build churches without the king's li- 
cence, yet could they not erect a ſpiritual politick body 


to continue in ſucceflion, and capable of endowment, 


without the king's licence: but by the common law, 
before the ſtatutes of mortmain, they might have en- 
dowed this ſpiritual body once incorporated, perpetuis fu- 
turis temporibus, without any licence from the king or any 


other. 3 Int. 201, 202. Which body, fo incorporated, 


is not diſſolved, tho' the church is drowned, or other- 
wiſe deſtroyed ; but, in that caſe, one may be preſented 
to the rectory, and {hall be liable to annuities and other 


charges: the church, in conſideration of law, being 


properly the cure of fouls and the right of tithes, Gibl. 


189. 
But Dr Gilſon obſerveth on the contrary, that no per- 


ſon may erect a church, without the leave and conſent of 


the biſhop. And this, he ſays, is agreeable to the rules 


both of the civil and canon Jaw, and was made an ex- 


_ preſs law of the church of England, many years before 


the reign of king John, viz. in the council of Weſtmin- 


ſter in the time ot king Stephen. Nor could this right 
of the biſhop be defeated by the exemptions of religious 
_ perfons from epiſcopal juriſdiction; who might not, un- 
der olour of ſuch exemptions, erect churches in any 


* = put 
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part of their poſſeſſions not exempt, without Jeave ſro: 
tne biſhop ; as we find it ſpecially adjudged, | in the bod; 
of the canon law, And to this, the pope's anſwer to 
king John is exaQly agreeable, laicis quidem princibus 10 
0 nullatenus. denegamus, dummodo dioceſani epiſcopi eit 
ſuſfragetur aſſenſus. And king John's letter doth not te- 
late to a right of erecting with or without licence; ſince 
the occaſion of it was, the building of a collegiate chapel 
by the archbiſhop, who was his own licence: and the on! 
objection was, that the building of it would be prejudicial | 
to the church of Canterbury, G16/ 188. 
But it is to be obſerved, that theſe two affertions are 
not contradictory; for the one ſays only that by the 
Civil and canon law it might not be done, and the other 
| ſays that it might be done by the common law: altho 
lord Coke produceth no inſtances, before the reign of 
king John or after, of churches erected without the li- 
cence of the dioceſan, And it ſeemeth to amount to the 
Tame thing, ſo long as the biſhop hath power (unto which 
lord Coke aſſenteth) after the church is nen to with - 
hold or deny the conſecration. 1 
And not only the biſhop, by refuſing to conſecrate, 
may hinder the eſtabliſhment of a new church or chapel 
in any pariſh; but allo any other perſon thinking him- 
felf injured thereby, as by incroaching upon his ground, 
ſtopping his way, or the like, may apply to the temporal 
courts, who (as they ſee cauſe) will grant him redreſs. 

The ancient manner of founding churches was, after 
the founders had made their application to the biſhop 
of the dioceſe, and had his licence, the biſhop or his 

commiſſioners ſet up a croſs, and ſet forth the ground, 
where the church was to be built; and then the foun- 
ders might proceed 1n the building of the church : and 
when the church was finiſhed, the biſhop was to conſe- 
crate it, but not till it was endowed; and before, the 
facraments were not to be adminiſtred in it. Dab, 
part 1. C12» 

For albeit churches or - chapels may be built by any of 
the king's ſubjects, yet before the law take knowledge of 
them to be churches or chapels, the biſhop is to conſe- 

crate or dedicate the ſame : and this is the reaſon, that a 
church or not a church, a chapel or not a chapel, ſhall 


be tried and certified by the biſhop. 3 12ſt. 203. 


II. Confecration 


| crated; inaſmuch as it provides, that a church ſhall have 


ate many licences to that effect (granted on ſpecial occa- 


2 a conſtitution of Otho, in this manner: The dedication of 


nent, and was obſerved by the holy fathers under the new 
teſtament ; under which it ought ta be done with the greater 

cle and dignity, becauſe that under the old teflament were only 
offered ſacrifices of dead animals, but under the new teſtament 


Church. 197 


II. Con ſecration and dedication of churches. 


1. The law (as was ſaid before) takes no notice of No en By 
churches or chapels, till they are conſecrated by the bi- estate. 
ſhop : But the canon law ſuppoſes, that with conſent of 
the biſhop, divine ſervice may be performed, and ſacra- 
ments adminiſtred in churches and chapels not conſe- 


the privilege of immunity, in which the divine myſteries 
are celebrated, altho' it be not yet conſecrated : and there 


ſions) in our eccleſiaſtical records. Gibſ. 190, 
2. And after a new church is erected, it may not be No conſecration | 
conſecrated, without a competent endowment. And this _— e 
was made a law of the church of England in the 16th _ 
canon of the council of London, A church ſhall not be 
cmſecrated, until neceſſary proviſion be made for the prieſt. 
And the canon law goes further; requiring the endow- 
ment, not only to be made before conſecration, but even 
to be aſcertained and exhibited before they begin to 
build. And the civil law is yet more ſtrict; enjoining, 
that the endowment be actually made, before the building 
ß 8 
Which endowment was commonly made, by an allot- 
ment of manſe and glebe by the lord of the manor; who 
thereby became patron of the church. Other perſons 
alſo, at the time of dedication, often contributed ſmall 
portions of ground: which is the reaſon, why in many 
pariſhes the glebe is not only diſtant from the manor, 
but lies in remote divided parcels. Ken. Par. Ant. 222, 


3. It appears by good chronology, that the firſt who Conſecration 

decreed that churches ſhould be conſecrated, was Euginus, eeined. 

2 greek, and prieſt of Rome; who was the firſt that 

ityled himſelf pope, in the year 154. God. 44949. 
Afterwards the ſame was inforced in this realm by 


churches is known to have had its beginning under the old teſla- 


15 offered for us upon the altar by the hands of the prieſt, the 
heavenly living and true ſacrifice the only begetten Son of Ged. 
Er eee e I herefort 
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Church. 


IWherefore the Loly fathers provided, that ſp ſublime an 2 


ſhould not be performed (unleſs in caſe of nece/ſity) but in place 


dedicated. No becauſe we have ſeen and heard, that |, 


wholeſome a myſtery is contemned, or at leaſt negletitd by 
fome ; having found many charthes, and fome of them cathe. 
drals, which altbeugh they have been built of old time, yet babe 
not as yet been conſecrated with the oil of ſanfification : There. 


fore being d:ſirous to remedy ſo dangerous a neglect, we 40 dt. 


cree, that all cathedral, conventual, and parochial churche;, 
which are now built and the walls thereof per fected, be cons 


crated by the dioceſan biſhops, or others authorized by then, 


within two years: And let it fo be done within the like ting, 


in all churches hereafter to be built. And to the end that þ 
wholeſome a myſtery and ordinance may not paſs into con! bent; 


i, ſuch places be not dedicated within two years from the tine 


of the finiſhing thereof, they ſhail be interaicted from the jy. 
lemnities of the maſs, until they be conſecrated, unleſs they be 
_ excuſed for eme reaſonable cauſe. Moreover, by the preſent 
ordinance we as forbid the abbots and rectors of churches, tt 
. Pull down ancient conſecrated churches, under pretence of huill. 


ing larger or more beautiful, without licence and conſent 1 


| the dioceſan : And the ditetſan fhall diligently conſider, whether 


Time of conſe- , 
cration. 


it be expedient to grant or to deny ſuch licence; and if he bal 
grant the ſame, let him take care that the heh be finiſhes af 


ſoon as may be. Athon, 7 
Interdicted frem the F of the a6? ; That i is, 


from the folemn or high maſs; but not from the com- 


mon celebration of maſs, or other inferior offices. 


Athan. 7. 


And alſo by a conſtitution of Othohon + the reflar of 
wicar of an unconſecy ated church, fhall apply to the biſhop (if 


it can comventently be dine), other wiſe to the archdeacon that 


he may apply to the biſhap, within a year after the building 
of the church, for the conſecration thereof + upon pain that ſuch 


rector vicar or archdeacon making default, ſhall be ſuſpended 
from their office till they comply: and the biſhop ſhall exact 


nothing therefore, but the accuſtomed procuration, Athon. 


a; The conſecration of churches may be performed, 


indiffetently, on any day: So it was eſtabliſhed bya 


decretal epiſtie of pope Innocent the third. And ac- 


cording to the celculation of learned men, Conſtan— 


tine's famous dedication of the church of Jeruſalem, 
in a full fynod, was on a ſaturday, and not on the ſun- 
1575 Gib/. 1125 | 

And 


N 
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And this conſecration ought to be in the time of divine 


rice. The gloſs upon the canon law maketh a doubt 

þ whether this is not of the ſubſtance of the conſecra— 

, ton: But be that as it will, it is certainly very decent. 

5 Gibſ, 189. R „„ | 8 | 
. 5. The emperor Tuſtinian, in his care of the church, Form of conſe- 


hath preſcribed a form of conſecration of churches [or cration, 
rather, of the ground upon which it is to be built] 

jn this manner: His law is, „“ That none ſhall preſume 

« to etect a church, until the biſhop of the dioceſe hath 

« been firſt acquainted therewith, and ſhall come and 

« lift up his hands to heaven, and conſecrate the place 

« to God by prayer, and erect the ſymbol of our ſal— 

-« yation, the venerable and truly precious rood.“ Ged. 


"I the church of England, every biſhop is left to his 

| own diſcretion, as to the form of conſecrating churches 
and chapels: Only by the ſtatute of the 21 Hf. 8. c. 13. 

for limiting the number of chaplains, it is there aſſign- 
ed as one reaſon why a biſhop may retain fix chaplains 

| becauſe he muſt occupy that number in the conſecration _ 
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of churches. ET Es „„ 
There was a form drawn up in the convocation, in 
the year 1661 (occaſioned, as ſome think, by the offence 
taken at biſhop Laud's ceremonious manner of conſe- 
| crating St Katharine's Creed-Church in London;) but 
this was not authorized, nor publiſhed. G16/ 189, 
Jobnſ. 20. | | | | | 


9 
- if 
9 | 
14Þ 
3 
* f 


25 * * I 8 
N 3 
3 * - ry 3 $2 ore. > 
| 2 | : * 


Which form of biſhop Laud's in the aforeſaid in- 
| ſtance, was thus: He came on a ſunday, being the 16th 
day of January 1630, to the weſt door of that church 
and ſome perſons, who were prepared for that purpoſe, 
(poke aloud theſe words, Open, open ye everlaſting doors, 
that the King of glory may enter in. Immediately the doors 
were opened, and the biſhop and ſome other doctors en- 
tered ; then he kneeled, and with eyes lifted up, and his 
arms ſpread, he pronounced the place to be holy, in the 
name of the Father, and of the Son, and of the Holy 
Ghoſt, Then he threw ſome of the duſt of the church 
lito the air, ſeveral times, as he approached the chancel; 
and when he came to the rails of the communion table, 
he bowed towards it ſeveral times, Then they all went 
round the church, repeating the tooth pſalm, and after- 
wards a form of prayer, which concluded thus; Je con-. 3H 
ſecrate this church, and ſet it apart to thee, O Lord Chrift, as os 
bey ground, not to be profaned any more to common uſe, Re- 5 4 
turning to the communion table, he pronounced curſes 1 
| againſt 
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thoſe who ſhould be benefactors, and repeated, Let all i 
the altar, he bowed ſeven times; and coming to the breit 
ment, and gave it to ſome principal men; after which, | 
many prayers being ſaid, the ſolemnity of the conlecn. 
_ churches and chapels and churchyards or places of burial, 


was ſent down from the biſhops to the lower houſe of 


ed by the committee of the whole houſe, and reported to 
the houfe on the ninth day of the ſame month ; which 
| was agreed to with ſome alterations: Which form, 28 


follows: 


ore the biſhop or his chancellor, ſome time before the day ab- 
pointed, in order to the preparing T the act or ſentence of con- 


church door at leaſt three davs before. 
without the rails, on the ſame fide. 


be opened for his being in. 


Church. 


a zainſt thoſe who ſhould profane that place, and at every 
curſe he bowed towards the eaſt, and ſaid, Let all the n. 
ple ſay Amen. Afterwards he pronounced bleſſings on 2 


people ſay Amen, Then there was a ſermon; and after thy 
the ſacrament was adminiſtred ; and when he came ney 


he gently lifted up the napkin, which he laid down again, 
and withdrew, and bowed ſeveral times; then he unc. 
vered the bread, and bowed as before; the like he (i; 
with the cover of the cup; then he received the ſaen. 


tion ended. 2 Ruſhw, Hit Coll. 77. 
Again, in the year 1712, a form of conſecratin 


convocation, on the ſecond day of April; and was alter. 


It did not receive the royal aſſent, was not injoined 
to be obſerved; but is now generally uſed ; and is a 


Preparations in order to the conſecrating of a church, 


. The church i 1s to be pewed, and furniſhed with a reading diſt, 
common prayer, and great bible, and one or more furplices, 45 


alſo with a pulpit and cuſhion, a font, and a communion tabl, 
and with linen, and veſſels for the ſame. 


The endowment, and the evidences thereef, are to be laid be- 


el 


ſecration againſt that day. 
An intimation of the biſhop's intention to conſecrate the church, 
with the day and biur appointed for it, is to be fixed on the 


A chair is to be ſet for the biſhop on the nee 4 de of the con- 


munion table, within the rails; and another for his chancellor 


All things are te be prepared for a communion, The church 
is to ve kept ſhut, and empiy, til the biſhop comes, and till it 


The 


Church. 


; The form of conſecrating a ch urch, | 


The biſhop is to be received at the weft tor, or at 1 other 
tart of the church, or churchyard, which is moſi convenient 
ir his entrance, by ſame of the principal inhabitants. 

ft the place where the biſhop is received, a petition is to be 
t\rvered to him by ſome one of the perſons who 1 receive bim, 
praying that he will conſecrate the church. 

The petition is to be read by the regiſter. 

The biſhop, his chaplains, the preacher, and the min 50 who 
is to read divine ſervice, together with the rel of the clergy, if 
| any other be preſent, enter the church, and repair to the veſtry, 


where, as Many as are 10 officiate put on their ſeveral habits ; 


during which time, the pariſhioners are to repair to their r 
and the middle ile is to be Rept clear. 


A ſoon as the church is quiet, the biſhep and bis chaplains, 


ing the 24th pſalm alternately, as "OP 0 us the wad one 
verſe, and mw another, 


Poa 1 XXIV. 


I, The earth is the Lord's. 105 all that therols 3 is: 25 the 
compaſs of the world, and they that dwell therein, 


it upon the floods, 


ſhall riſe up in his holy place ? 

4. Even he that hath clean hands, and a oure kart: 
and that hath not lift up his mind unto N nor ſworn 
to deceive his neighbour. | 


5. He ſhall receive the bleſſing from the Lord: s and 


 Tighteouſneſs from the God of his ſalvation, 


6. This is the ee of them that ſeek bim: even | 


of them that ſeek thy face, O Jacob. 


7. Lift up your heads, O ye gates; and be ye life up, 


Je everlaſting doors : and the King of glory ſhall come in, 


8. Who is the King of glory? it is the Lord, ſtrong 


and mighty, e even the Lord mighty | in battle, 


9. Lift | 


or if there be no veſtry) to ſome convenient part of the church, 


2. For he hath founded it upon the ſeas : and prepared 


Who ſhall aſcend into the hill of the Lord, or r who 
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(Ifthe church to 
be conſecrated be 
a new church 
built in an old 


pariſh ; then to 


be met by the 
minifter of the 


place, the | 
churchwardgens, 


and ſome of the 
principal inha- 
SN: | 


with the preacher and the miniſter who is to cfficiate, and the. 


reſt of the clergy, if any other be preſent, return to the weſt 5 
anor, and go up the middle ile to the communion table, repeat- 


aewcherch built 


Church, 

9. Lift up your heads, O ye gates: and be ye lift 15 

ye everlaſting doors: and the King of glory ſhall come ih 

10. Whois the King of glory! ? even the Lord of bolts, 
He 1s the King of glory. 
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nary, 

ſor Tea! 
crane! 
sees 0 
ja thy 
ordina 
and b 
glory; 
and {| 
Savio 


vhs biſhop and his degli go within the rates the biſun 
to the north fide of the communion table, and the chaplain; i 
the ſouth ſide: The miniſter efficiating goes to the reading dif, 
and the preacher to ſome convenztent feat near the pulpit. 


(This not need- The biſhop, fitting in his chair, is to have the inſtrument ur 
ful, it it be a inſlruments of donation and endowment preſented io him by th 
in an old pariſh.) founder, or ſome proper ſubſtitute: which he lays upon the 

communion table, and then flanging up, and turning to the cu 


_ grepgation, ſays, 


Dearly beloved in the Lord ; foraſmuch as devout and 
\ holy men, as well under the law as under the oſpel, 
moved either by the ſecret inſpiration of the Bleſſed Spirit, 
or by the expreſs command of God, or by their own rea- 
ſon and ſenſe of the natural decency of things, have 
erected houſes for the public worſhip of God, and ſepa- 
rated them from all profane and common uſes, in order to. 
fill mens minds with greater reverence for his glorious ma. 
jeſty, and affect their hearts with more devotion and hu- 
mility in his ſervice; which pious works have been ap- 
proved and graciouſly accepted by our heavenly Father: 
Let us not doubt but he will alſo favourably approve our 
godly purpoſe, of ſetting apart this place in ſolemn mat- 
ner, to the performance of the ſeveral offices of religious 
7 worſhip, and let us faithfully and vevortly bep his Þlet- 
ling on this our undertaking, 


Her 


Then the 1 kneeling, ſays the forging prayer, 


0 6797 God, mighty in power, and of majeſty i in- 
comprehenſible, . the heaven of heavens cannot con- 
tain, much lets the walls of temples made with hands, 
and who yet haſt been graciouſly pleaſed to promiſe thy | 
eſpecial preſence in whatever place even two or three of 
thy faithful ſervants ſhall aſſemble in thy name, to offer 
up their praiſes and ſupplications unto thee; vouchſafe, 
O Lord, to be preſent with us, who are here gathered to- 
gether, with all humility and readineſs of heart, to con- 
| ſecrate this place to the honour of thy great name; ſe— 
parating it from henceforth from all unhallowed, ordi- 
. 


Church. 
nary, and common ules, and dedicating it to thy ſervice, 


for reading thy be!) word, for celevrativg thy holy ſa- 
craments, for offering to thy glorious Majeſty the ſacri- 


fires of prayer and thankſgiving, for bleſſing thy people 


D 


in thy name, and for the performance of all other holy 


ordinances: Accept, O Lord, this ſervice at our hands, 
and bleſs it with fuch ſucceſs, as may tend moſt to thy 


glory, and the furtherance of our happineſs both temporal 
1nd ſpiritual, through Jeſus Chriſt our bleſſed Lord and 


daviour. Amen. 


the congregation, ſay : 


ier this, let the biſhop fland up, and turning bis face toward 


Regard, O Lord, the ſupplications of thy ſervants: and. 
erant, that whoſoever ſhall be dedicated to thee in this 
houſe by baptiſm, may be ſanctified with the Holy Ghoſt, 


celivered from thy wrath and eternal death, and received 


as a living member of Chriſt's church, and may ever 
remain in the number of thy faithful and elect children. 


Amen, | . 


Grant, O Lord, that they who at this place ſhall in their : 
own perſons renew the promiſes and vows made by their 
{ureties for them at their baptiſm, and thereupon ſha!l be 


confirmed by the biſhop, may receive ſuch a meaſure of 
thy Holy Spirit, that they may be enabled faithfully to 


fulfil the ſame, and grow in grace unto their lives end. 


Amen, 


Grant, O Lord, that whoſoever ſhall receive in this 
riace the bleſſed ſacrament of the body and blood of 


Coriſt, may come to that holy ordinance with faith, cha- 
ity, and true repentance ; and being filled with thy grace 


and heavenly benediction, may to their great and endleſs 
comfort, obtain remiſſion of their fins, and all other be- 


defis of bis patent 8 
Grant, O Lord, that by thy holy word which ſhall be 


lead and preached in this place, and by thy Holy Spitit, 


grafting it inwardly in the heart, the hearcrs thereof may 
both perceive and know what things they ought to do, 
and may have power and ſtrength to tulfil the ſame. Amen. 


Grant, O Lord, that whoſoever ſhall be joined together 
a this place in the holy eſtate of matrimony, may faith- 
fully perform and keep the vow and covenant betwixt 


then, made, and may remain in perfect love together unto 


weir lives end. Amen, 3 
| Grant, 
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Grant, we beſeech thee, bleſſed Lord, that whoſoeret 
ſhall draw near unto thee in this place, to give thee thank; 
for the benefits which they have received at thy hands, t, 
ſet forth thy moſt worthy praiſe, to confeſs their fins ung 
thee, and to aſk ſuch things as are requiſite and neceſſatz, fulns 
as well for the body as the ſoul ; may do it with ſuch ſeg. bleſ 

faſtneſs of faith, and with ſuch ſeriouſneſs, affection, and 
devotion of mind, that thou mayeſt accept their bounden 
duty and ſervice, and vouchſafe to give whatever in th 
Infinite wiſdom thou ſhalt ſee to be moſt expedient for 
them: All which we beg for Jeſus Chriſt his ſake, ur 
bleſſed Lord and Saviour. Amen. 


The biſhop ſitting in his chair. 5 
Then the ſentence of conſecration is to be read by the chancelur, 
and ſigned by the biſhop, and by him ordered to be regiſterid. 
and then laid upon the communion table, . 
Aſter this, the perſon appointed is to read the ſervice fir the 
day, except where it is otherwiſe direfted, 
" Freoper plats, 34; 122, 122. ohh 
_ Firſt leflon, 1 Kings 8. from ver. 22. incl. to v. 62, 
Second leſſon, Hebr. 10. from v. 19. incl. to v. 26, 


Aſter the collect for the day, the miniſter who reads the ſer- 

vice flops till the biſhop hath ſaid the following prayer * | 
O O moſt bleſſed Saviour, who by thy gracious preſence 
at the feaſt of dedication, didſt approve and honour ſuch 


religious ſervices, as this which we are now performing | 6 
unto thee, be preſent at this time with us alſo by thy | 
6. Holy Spirit; and becauſe holineſs becometh thine houſe 


for ever, ſanctify us we pray thee, that we may be li— 
ving temples, holy and acceptable unto thee; and ſo 
dwell in our hearts by faith, and poſſeſs our ſouls by thy 
grace, that nothing which defileth may enter into us ; but 
that being cleanſed from all carnal and corrupt affections, 
we may ever be devoutly given to ſerve thee in all good 
Works, who art our Saviour, Lord, and God, bleſſed for 
ever more, Amen, „ ns 


Then the miniſter proceeds in the ſervice of the day, te fle 
end of the general thankſgiving. After which, the biſhop ſays 
the following prayer [iſ it be not one of the 50 new churches]. 

(* Or ſervants.) Bleſſed be thy name, O Lord, that it hath pleaſed thee. 
3 to put it into the heart of thy * ſervant N. to erect this 
him, bis, je, houſe to thy honour and worſhip. Bleſs, O Lord + in, 

ber z Hay, them, his family, and ſubſtance, and accept the ry ” 
| | Ee anus 3 
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hands; remember him concerning this; wipe not out this they, their, ſhe 
kindneſs that he hath ſhewed for the houſe of his God and 5% bave, as the 

occaſion ſhall 
the offices thereof ; z and grant that all, who ſhall enjoy require.) 
the benefit of this pious work, may ſhew forth their thank- 
fulneſs by making a right uſe of it, to the glory of thy 
bleſſed name, thro! Jeſus Chriſt our Lord, Amen. 


[If the church that is to be conſecrated, be one of the 50 new 
churches, which are ordered to be built by the late atts of par- 
liament, the biſhop ſays; _ | 

Bleſied be thy name, O Lord God, that it hath pleaſed 8 
thee by thy good Spirit to diſpoſe our gracious ſovereign 
and the eſtates of this realm, to ſupply the ſpiritual wants 
of thy people, by appointing this and many other churches 
to be erected and endowed for thy worſhip and ſervice; 
multiply thy bleſſings upon them, for their pious regard 
tothy honour, and to the good of ſouls ; remember them 
concerning this, and wipe not out the kindneſs they have 
{hewed to thy church, and to the offices thereof; and 
grant that our gracious king may ſee and long enjoy the 
fruits of his godly zeal, in the edification of the members 
of our church, and in the reduction of thoſe, in the ſpirit 
of meeknels, who diſſent from it; that we may all live to- 
cether in the unity of the Spirit, at] in the bond of peaons 

thro? Jeſus Chriſt our Lord. Amen, ] 


Then the i 0 8 . is to * on with the prayer of 
d. Chryſoſtom, and the Grace of our Lord Jeſus Chriſt. 


Then a pſalm i is to be ſung, viz. 26, 6, 7, 8, with Gloria 
Patri, 


Communion ſervice. | 


The biſhop, 1 on the north ſide of the communion table 
al before, reads the communion ſervice, _ 

After the collect for the king, he ſays the following prayer. 

O moſt glorious Lord God, we acknowledge that we are 
not worthy to offer unto thee any thing belonging to us; 
yet we beſeech thee, in thy great goodneſs praciouſlyto 
accept the dedication of this place to thy ſervice, and to 
proſper this our undertaking : receive the prayers and 
interceſſions of us, and all others thy ſervants, who either 
now or hereafter entering into this houſe, ſhall call upon 
thee; and give both them and us grace to prepare our 
hearts to ſerve thee with reverence and godly fear: Affect 
us with an awful apprehenſion of thy Divine Majeſty, 
and a deep ſenſe of our own unworthineſs; that ſo, ap- 

Vol. I. X proaching 
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proaching thy ſanctuary with lowlineſs and devotion, : and 


the goſpel. 


communion returned, and the doors ſhut; the biſhop proceeds in 


 8blations, the churchwardens collect the offerings of the ts Ul 


the bifhep ſays the following prayer. 
thee to have thy habitation among the ſons of men, and 


to dwell in the midſt of the aſſembly of the ſaints upon 
earth; bleſs, we beſeech thee, the religious performance 


and purity to all ene thro' Jeſus Chriſt our Lord, 


| kecp your hearts and minds | in the knowledge and love of 
God, and of his ſon Jeſus Chriſt our Lord: And the 


Church. 


coming before thee with clean thoughts and pure hearts, 
with bodies undefiled, and minds ſanctified, we may I 
ways perform a ſervice acceptable to thee, thro” Jeſus 


Chriſt our Lord, Amen, 


The tw9 chaplaixs are to o read, one the epi Ale, and the the 


The Ep: tle, 2 Cor. 6. 14 incl. tov. 17. 
The yopers Job. 2. v. 13. to v. 18. incl. 


Then the biſhop reads the Nicene creed. After ulld, a 
pfaim i Jong VIZ. 8 8 


The Sermon. 
The ſermon being en ded, and all who 4 net receive the ” 


the communion ſet vice; and he and the clergy having made thiir 


the congregation, 


After the communior., and immudiately before the final bl ng, 


Blefled be thy name, O Lord God, for that it pleaſeth 


of this day: And grant that in this place, now ſet apart 
to thy ſei vice, thy holy name may be worſhipped in truth 


Amen. 
The peace of God, which palteth all underſtanding, 


bleſfing of Sd Almighty, the Father, the Son, and the 


Holy Ghoſt, be amongſt you, and remain with you al- 
Ways. Awe, 


6 Conſecration 


Church, 


Conſecration of a churchyard, together with the 
church, | 


I hen the ſervice i in the oburch 1s F the bios, clergy, 
and people proceed to the churchyard, And the biſhep, landing 
in the place prepared for the performance of the office there, the 
aft or ſentence of conſecration is read by the chancellor, and en- 
1 by the bIſbeß, and ordered to be regiſtred. „ 


After which the biſhop 2 oh foll:wing proper. 
0 God, who haſt taught us in thy holy word, that there 


'« x difference between the ſpirit of a beaſt that goeth 
downwards to the earth, and the ſpirit of a man which 


aſcendeth up to God who gave it; and likewiſe by the 


example of thy holy ſervants, in all ages, haſt taught us 
to aſſign peculiar places, where the bodies of thy ſaints 
reſt in peace, and be preſerved from all indignities, 


abu their ſouls are ſafely kept in the hands of their 


faithful Kedeemer: Accept, we beſeech thee, this chari- 
table work of ours, in ſeparating this portion of ground 


to that good purpoſe; and give us grace, that by the 


frequent inſtances of mortality which we behold, we may 


learn and ſeriouſly conſider, how frail and uncertain our 


condition here on earth is, and ſo number our days, as to 
apply our hearts unto wiſdom, That in the midſt of life 
thinking upon death, and daily preparing ourſelves for 


the judy :ment that is to follow, we may have our part in 
the reſutrection to eternal life, with Him who died for our 
fins, and roſe gain for our juſtificat: on, and now liveth 


and reigheth. with Thee and the Holy Ghoſt, one Ged 5 


world out end. Amen. 


The grace of our Lord Jeſus Chriſt, and the love of 


God, and the fellowſhip of the Holy Gba, be with us 
all evermore, Amen. | 


Conſecration of a churchyard engl 


The ord; nary ſervice for the Gay is to be read at the church, 


Except where il 1s ther wiſe erde ed. 
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and pariſhioners repair to the ground which is to be con ſecratei: 


ance of the office, ſays : 


chancellor, and / gned by the biſhop, and ordered to be ve. 


| the church. 


Other ba 


not to be preju- 


diced thereby. 


Procuration. 


vants. For whereas ordinations, inſtitutions, and other 
acds of the like nature, are performed by the biſhop with- 
in his own walls; this draws him ſometimes to a great 

diſtance from his palace, where proper accommodations 
cannot be procured : and therefore, as in his viſttations, 
ſo alſo in his conſecrations of churches, the law hath pro- 


Theſſ. 4. 13. to the end. 


your hearts and minds in the knowledge and love of God, 
and of his fon Jeſus Chriſt our Lord: and the bleſſing of 
| God Almighty, the Father, the Son, and the Holy Ghoſt, 
DE amongſt you, and remain with you always. Amen. 


letter of Innocent the third to king John, one expreſs 


building the right of ancient churches be not prejudiced, 


_ praying ſuch conſecration; not for the conſecration, but 


Church. 


Fir leſſon, Gen. 23. 
Second leſſon, Joh. 5. v. 21. incl. to v. 30. or t 


hen the ſervice at the church is over ; the biſhsp, clergy, 
And the biſhop, flanding in the place prepared for the perform- 


The glorious majeſty of the Lord our God be upon us; 
proſper thou the work of our hands upon us, 0 proſyer 
thou our handy work. 


Then the inſirument of donation i 7s preſented ” the zip. 


| Next, the act or ſentence of conſecration is read by tit 


end. 1 
This done, the biſhop cd the prayer that is befare 2 
to be uſed in a churchyard which is conſecrated together wit 


Then are ' ſung tioo faves of the 39th Bj, V1. v. 5, b, 


Au- which the 22 {rt lbs depart with the 1g: 
"The peace of God which paſleth all underitanding, keep 


6. In the 8 of a new church, oroviſien is Is to 
be made, that no damage accrue, in point of rights ot 
revenues, to any other church. And in the forementioned 


condition of building new RI 5, is, that by the new 


Gb. 189. 


7. A Teafotiable procuration is due, to every biſhop 
who conſecrates a church, from the perſon or perſons 


for the neceſſary refreſhment of the biſhop and his ſer- 


vided a reaſonable procuration. At firſt, the laws of the 


church forbad the demanding or taking any thing, but 


what the founder voluntarily offered (and ſome even for- 


5 bad 


ſoving the haneft and lawful cuſtoms of the eccleſiaſticts, and 


again, To which general rule of the canon law, one 


was alſo new built, and then uſed for divine offices i op 


yard thereof ſhould be again conſecrated, Gil. 190. 


Church. 309 


dad that;) but afterwards the prohibition was limited, 
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{as it is in the foregoing conſtitution of Othobon) except | 
the due procuration: the meaſure and proportion of which, 
muſt be determined by the uſage of every dioceſe. In 
archbiſhop Warham's time, the ſee of Bath and Wells be- 
ing vacant, there is returned among the revenues of the 
Vacancy, for the cofiſecration of three churches, 101; 
that is, 31 6s 8d each. Gi. 190. 

The church of Elfefeld in the dioceſe of Linevla was 
conſecrated in the year 12733 for which was paid a pro- 
curation of two marks. Ken. Par. Ant. 515. 

8. A church once conſecrated, may not be conſecrated Reconſecrations 
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exception was, unleſs they be polluted by the ſhedding of blood 
and in that caſe, the canon ſuppoſes a reconſecration ; 
tho' the common method in England was, a reconciliation 
only, as appeareth by many inſtances in our eecleſiaſtical 
records, But in point of ruins or decay, the only excep- 
tion to the general rule, laid down in the canon, is, un- 
leſs they be burnt (that is, ſaith the gloſs, for the greater 
tart theresf,, and not atherwiſe), And a decretal epiſtle of 
Innocent the third, where the. roof was conſumed, is, 
that ſince the walls were intire, and the communion table not 
hurt, neither the one nor the other ought to be reconſe- 
rated. Thus, a chapel in the ſuburbs of Hereford, 
which belonged to the priory of St John of Jeruſalem, 
had been from the time of the diſſolution of monaſteries, 
applied to ſecular uſes and profaned, by making the ſame __ 
a ſtall for cattle, and a place for laying up their hay and 
other provender ; yet becauſe the walls and roof were 
never demoliſhed, a reconciliation was judged ſufficient. In 
like manner, when another chape] had been long diſuſed, 
and was repaired, and made fit for divine ſervice, the 
tenor of the reconciliation was, T he ſame chapel from all 
canonical impediment, and from every profanation (if any 
there were) contradted and incurred, as much as in us lieth, 
and ſo far as lawfully we may, by the authority aforeſaid we 
do exempt, relax, and reconcile the ſame, Gibſ. 189. 
But on the contrary, when the church of Southmalling 
had not only been polluted in manner as aforeſaid, but 


out new conſecration ; archbiſhop Abbot interdicted the 


miniſter, churchwardens and pariſhioners from the en- 
trance of the church, until the ſaid church and the church- 
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eaſt of the dee 


dicatlion. 


the ſaint, 
wall, 


Church. 


When a churchyard hath been inlarged, there har 
been 


190. 
9. 


with 


a ne conſecration of the additional part. 


G1, 


In a form of conſecrating churches, which we me 
in a canon of the ſynod held at Celchyth undy 
Wulfred archbiſhop of Canterbury in the year 816, i 
is ordained, that when a church is built, it ſhall be cont. 
ciated by the proper dioceſan, who ſhall take care th 


to whom it is dedicated, be pictured on the 
or on a tablet, or on the altar. 
 Dvgedale had an old 


And 8 r W ham 
tranſcript of a deere made by Robert 


de Winchelſea archbiihop of Canterbury, and confirmed 
by Walter Reynolds his immediate ſucceſſor, whereby 
the pariſhioners thro' that whole province were command. 
ed to provide, that the image of that ſaint to whole me. 
ry the church was degicated, ſhuuld be carctully pre. 
ſerved 
Kennet ſays, he remembers in the chancel of the church 
of Puitling in Kent, on the fide of the north wall, abou: 
five foot from the ground, there was a ſmall ſquare tablet 
of braſs, with a latin inſcription in old characters, tel]. 
ing the time when the church was dedicated to the virgin 
Me: IV. 
he wate or cuſtomary feſtiyal for the gelte ol 


\ churches, doth ſignify the ſame as Vizil or eve, 


in the chancel of every pariſh church. 


Ard Dr 


14 ne 


reaſon of the name is beſt given from an old manuſcript 


lee zend of St John Baptiſt: 


Ti 
66 
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« Ye {hall underſtand 5 


1 10w how the evens were firſt founded in old times, 


In the beginning of holy church it was ſo, that the 
people came to the church with candles burning, and 
would wake and come with lights towards night to 
the church in their devotions: and after, they fell Q 


lechery, and ſongs, and dances, harping and piping, 
and alſo to gluttony and fin; and fo turned the tight: 


neſs to curfedneſs. 
dained the people to leave that waking, and to faſt the 
even. 


Where fore the holy 


fathers or- 


But it is Kill called vigil, that is *waking in 
Fooliſh; and it is alſo called the even, for at even they 
were wont to come to church.” _ 
It was in imitation of the primitive ayare, or love 
feaits, that ſuch pudlick aſſemblies, accompanied with 
friendly entertainments, were firſt held upon each return 
of the day of conſecration, tho' not in the bod) of 
caurches, yet in tac Sanierte, and moſt nearly ad- 
Joining Placer. 


This 


Church. 


This practice Was eſtabliſhed in England by pope Gre- 
cory the e great; who in an epiſtle to Melitus the abbat, 
gives injunctions to be delivered to Auſtin the monk, a 
miſſionary to England ; amongſt which, he doth allow 
that the ſolemn anniverſary of dedication ſhould be cele- 
brated in thole churches which were made out of heathen. 
temples, with religious feaſts kept in ſheds or arbories, 
made up with branches and boughs of trecs round the ſaid 
church. 

But as the love feaſts held in the place of werthis were 
ſoon liable to ſuch great diſorders, that they were not on- 
ly condemned at Corinth by St Paul, but prohibited to be 


kept in the houſe of God by the 20th canon of the council 


of Laodicea, and the 3oth of the third council of Car- 


thage ; ſo from a ſenſe of the ſame inconveniences, this 


. A did not long continue of feaſting in the churches 


or churchyards; but ſtrangers and inhabitants paid the 
devotion of prayers and offerings in the church, and then 
adjourned their eating and drinking to the more 8 


place of publick and private houſes. 


The inſtitution of theſe church encænia or 3 Was 


without queſtion on good and laudable defigns : at firſt, 
thinktully ty commemorate the bounty and münifcence 
of thoſe who had founded and endowed the church; next, 


to incite others to the like g generous acts of viety; and 
chiefly, to maintain a chriſtian ſpirit of uuity and charity, 
by ſuch ſociable and friendly meetings. And therefore 
care was taken to keep up the laudable cuſtom. The. 
way of Edward the confeſſor give peace and protection in 


1 pariſhes during the ſolemnity of the day of dedication, 
50 the ſame privilege to al] that were going to or return- 
ing from ſuch ſolemnity. In a council held at Oxford in 
the year 1222, it was ordained, that among other feſti— 


vals ſhould be obſerved the Jay of dedication of every. 


church within the proper pariſh, And in a ſynod under 


archbiſhop Iſlip (who was promoted to the fee of Canter— 
bury in the year 1349) the dedication feaſt is mentioned 


with a particular reſpect. -» 
This lolemnity was at firſt celebrated on the very os 


of dedication, as it annually returned, Bur che bilhops 


did ſometimes give authority for tranipoſing the obſerva- 


tion to ſome other day, and eſpecially to ſunday, where- 


on the people could beſt attend the devotions and rites 
intended in this ceremony, Thus the pariſhio: ners of 


Biſhops Wilton in Vorkſhire, complaining to arch- 
bibo Kemp, that their wake day on Sep. 15. Was in- 
A 4 cenvenient 
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Church. 


convenient to be kept on a week day, becauſe it fell in 
the middle of their harveſt ; he therefore transferred it to 


the ſunday following, by an inftrument dated at Biſhops 


Thorp, Sep. 22. 1441. So alſo at Tadcaſter in York. 
ſhire, the church's feſtival being on the 28th of Auguſt, 

it was in the year 1314 aſſigned to be kept on the ſunday | 
next enſuing the feaſt of the decollation of St John Bap. 


tiſt. Nay, at laſt, this convenience of ſunday above the 


week days, was the reaſon of attempting an univerſal 
change, For among the injunctions of king Hen. 8. in 
the year 1536, it was ordered, that the dedication of 


_ churches ſhould in all places be celebrated on the firſt ſun- 
day of the month of October for ever, Yet this order 
was not inforced, or not obeyed ; but however moſt of 
| thoſe jubilees are now celebrated near the time of Michael- 


maſs, when a vacation from the labours of harveſt and 
the plough, doth afford the beſt opportunrty for viſits and 


ſports. 


This tranipoling of the ay path left it more difficult 


to know the ſaint to whoſe protection the church was 
committed. There be only theſe grounds of fate con- 


jecture. Such wakes as are obſerved on the firſt or 
ſecond ſunday after Michaelmas day, in theſe we miy 
doubt a tranſlation of time by virtue of the ſaid injunction 


of king Hen. 8. or by a prevailing cuſtom of poltponing 


ſuch ſolemnity to the end of harveſt : and in ſuch caſes 
the ſaint may be loſt, unleſs ſome other way prelerved. 


But as to thoſe wakes which are precedent to Michael- 
maſs, or diſtant from that time; theſe we may belicve 
have continued in their primitive relation to their proper 
ſaint, and no farther removed than to the immediate ſun- 
day following. For wherever theſe ſunday wakes are 
guided by a foregoing feſtival, we may be juſtly ſatisfied, 
the church was dedicated to the ſaint of that day. 
It is a rational and juſt opinion of Sir Henry a 20 
| that fairs were firſt occaſioned by the reſort of people to 


that place, for ſolemnizing ſome feſtival, and eſpecially 


the feaſt of the church's dedication. And hence he thinks 
it eaſy to conjeQure to what ſaint the church had been 


commended, by the fair day, Indeed pope Gregory the 
great, in one of his homilies, alludes to this as a popular 
and familiar cuſtom ; and therein plainly intimates, that 
a fair ariſes from a conflux of people on the wake or de- 
dication day. In moſt of the towns and pariſhes in Eng- 


land (except where the privileges of new fairs hath been 
in later times obtained) the old ſtationary fairs, whether 


by 


Church. 


by cuſtom or by ancient charter, depend upon the ſaint 
of the church. Thus the primitive fair in Oxford was 
on the day of S: Frideſwide, becauſe it was the dedication. 


day of the chief conventual church. Thus the tranſlation 


of Becket's body was on the 7th of July, and his paſſion 
on the 29th of September; which days being ſoon cele- 
brated at Canterbury for feſtivals and days of dedication 
of altars and chapels to that martyr, it occaſioned two fairs 
in that city annually on thoſe days. On the ſaid 7th of 


July, there 1s a fair at Bromhill near Brandon-ferry in 
No folk, and another at Weſt-acre about four miles diſtant 
from Swafnam, both called Becket's fair; and in both 


places there are old ruinous chapels, which were dedi- 


cated to that ſuppoſed ſaint. 
Tae charters for fairs, granted by the kings of Eng- 
land, were often a confirmation rather than a new grant; 
and were chiefly obtained to confer a property, on ſome 5 
rerticular perſon, of the profits of the fair; which were 
before in common, and therefore ſubject to great diſputes. 


So king Richard gave a charter for a fair to be holden 
eight days | in Peterborough, beginning on the feaſt of St 


Peter ; on which day a fair had been kept by immemorial | 
o, oecauſe the church had been dedicated to that 


ſaint. 


To confirm the origiant of fairs from the dedication of 
churches, it is obſervable, that on this account fairs 
were generally kept in churchyards, and even in the 
churches ; till the indecency and ſcandal were ſo great, 
as to want a reformation, In the year 1230, in the 14th 
of Hen. 3. among the inquires to be made at a viſitation 


by all archdeacons within the dioceſe of Liacoln, the 


25th and 26th were to diſcover and regulate this abuſe. 
Soon after this, king Hen. 3. by expreſs mandate forbad 
tze keeping of Northampton fair in the church or church- 
yard of All- ſaints in that town. Whereupon Robert 
Groſthead, the good biſhop of Lincoln, ſent poſitive 

inſtructions thro' his whole dioceſe, prohibiting all fairs 
to be kept in ſuch ſacred places, purſuant to the king's 

example, who had made the like reformation at North- 

ampton. This duty he recommended in letters to his 
ſeveral archdeacons, and then ſent a copy of the in- 
ſtructions to all e and vicars of churches within his 


dioceſe. It was likewiſe to this relation of fairs to the wakes 
or days of dedication, that a cuſtom of old time crept in, 


0 keeping ſome fairs upon the very ſundays, becauſe the 


dedication feaſts fell on thoſe days; 5 till this abuſe, As 
the 
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Church. 


the other, was thought fit to be reſtrained: as for inſtance 
ihe fairs and markets kept on ſundays at W alingfarg, 
Jercamitead, and Brackley were altered to weck days, by 
ipeciul writs Frum the king, in the 2d year of king Henty 
the third, Thus were the anniverſaries of a church's 
Ceilication celebrated in populous towns with an zccuſtom— 


eq fair; and in the moſt private pariſhes, with feaſting 


and a great concourſe of people. And as there have becy 


many gifts and legacies to univerſities and colleges, for 


the commemorating of founders and benefactors days; ſo 
were ſome donations made to churches purely for thi 


pious uſe, of more ſolemnly celebrating the wake or &j- 


Cation ſealt; Thus Walter de St Edmund, abbat of 
Burg, did about the ycar 1240 give the ſum. of 40 ſh a 
year, for making more plentiful proviſion in that convent, 
on the day of the church's conſecration. 

This laudable cuſtom of wakes prevailed for many ages, 
till the puritans began to exclaim againdt it as a remnav! 


of popery. And by degrees the hutnour grew fo popular, 


that at the ſummer aſhzes held at Exeter in the year 
9275 the lord chief baron Walter and baron Denham 
made an order for bene of all wakes. And a like 


order was made by judge Richardſon for the county of 


Some: {« : in the year 16 31. But on biſhop Laud's com- 


plaint 6f this innovatirs humour, the king commanded 


the laſt orcer to be reverſed; K hich judge IR ichaidion 
refuſing to do, an account. 8 required from the biſlop 
of Bath and Wells, how the ſaid feaſt days, church ales, 


Vakes, ard revels were, for the moſt part celebrated and 


obſei ved in his dioceſe, On the receipt of theſe inftruc— 
tions, ihe villicp ſent for and adviſcd with ſeventy two 


of the molt orthodox aud able of his clergy ; who certified 


under their hands, that on theſe fealt days. (which gene- 


rally fell on ſunday 5} the ſervice of God was more ſolemn— 


ly periormed, and the church much better frequented 
toih in the forenoon Son afternoon, than on any other 


lunar in the year; that the people very much defifed 
the continuance 4 Go ; that the miniflers did in moſt 


places do the like, for theſe ieaſons, viz, for preſerving 
the memor:al of the dedication of their ſeveral churches, 
for civilizing the people, for compoting differences by the 
mediation and meeting of friends, for increaſe of love 
and unity by theie fealts of charity, and for relief and 
comfort of the poor. On the return of this certificate, 


judge Richardſon was again Cited to the council table, 
. and Pere mptoriiy commanded to re erſe bis former order. 


After 


Church. 


After which it was thought fit to reinforce the declaration 
of king James, when perhaps this was the only good 
reaſon aligned for that unneceſſary and unhappy licence 
of ſports. Pc We do ratify and publiſh this our bleſſed 
% father's decree, the rather bccauſe of late in ſome 
« counties of our kingdom we find, that under pretence 
«© of taking away abuſes, there hath been a general for- 
« bidding not only of ordinary meetings, but of the 


« feaſts of the dedication of churches, commonly called 


„ wakes.” However, by ſuch a popular prejudice againſt 
wakes, and by the intermiſſion of them in the confulions 
that followed, they are now diſcontinued in manw.counties, 
eſpecially in the eaſt and ſome weltern parts of England, 

but are commonly obſerved in the north, and in the mid- 
land countics. Ken. Par. Ant, 609. 93 614. 


T1; 0 a: 


. cn; ſcemeth properly to be ſo called a 
cancellis, from the lattice-work partition betwixt the quire 


and the body of the church, ſo framed as to ſeparate the 


one from the other, but not to intercept the ſight. 
y the rubrick before the common prayer, it is ordain- 


ed, that ihe coancels Mall remain as th have done in times 


wet 

That is to ſay, Jiſtinguiſhed from the body cf the 
. in manner aforelaid-; ; againſt which diſtinction 
Bucer (at the time of the reformation) i inveizhed vehe- 


mently, as tending only to magnify tie pri ielfthood : but 


tho* the king and parliament yielded fo ſir, as to allow the - 
daily ſervice to be read in the body of the church, if the 


ordinary thought fit; yet they would not ſuffer the chan- 


cel it ſelf to be taken away or altered, Gibſ. 199. 
Iv. Ie. 


I. Ile is ſaid to proceed from the French wold aile (ala), 
a wing; for that the Norman churches were built in the 
form of a croſs, with a nass and two wings, 
The word nave, or naf, is a Saxon word, and ſgn'iſteth 


.# 


Per vation nf - 
the word. 


properly the middle of a wneel, being that part 92 Which 


the ſpokes are fixed; and is from thence: transferred to 


ſigniſy the body or middle part of the church 5 fn like 
manner, the German nad, by an cat; n RTE f the 
letters b, /, and v, e in all kindred Janes, 
ſignifieth the vertical part of a2 hill. in ri 
Word navel ſeemeth alſo to have tom 
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316 Church. 


Ue a private 2. An ile in a church, which hath time out of mind 
Property. belonged to a particular houſe, and been maintained and 
| repaired by the owner of that houſe, is part of his frank 
tenement: and the ordinary cannot diſpoſe of it, or in- 
termeddle in it. And the reaſon is, becauſe the Jaw in 

that caſe preſumes, that the ile was erected by his anceſ- 

tors, or thoſe whoſe eſtate he hath, and is thereupon par. 

_ ticularly appropriated to their houſe, -But otherwiſe it is, 

if he hath only uſed to ſit and bury in the iſle, and not re- 

| paired eit; for the conſtant fitting and burying, without 
reparation, doth not gain any peculiar property therein; 

but the ile being repaired at the common charge of the 

- pariſh, the common right of the ordinary takes place, and 

he may from time to time appoint whom he pleaſeth to fit 
71 Fo 8 

And in the caſe of Corven and Pym, M. 10 F. it was 

reſolved, that albeit the freehold of the church be in the 
parſon, yet if a lord of the manor, or any other hath an 

houſe within the town or pariſh, and he and all thoſe 
whoſe eſtate he hath in the manſion houſe of the manor or 

other houſe, hath had a ſeat in an ile of the curch for 

him and his family only, and have repaired it at his pro- 


per charges; it ſhall be intended, that ſome of his anceſ- _ 


tors, or of the parties whoſe eſtate he hath, did build and 
_ ered that ile for him and his family only: and therefore 
if the ordinary endeavour to remove him, or place any 
other there, he may have a prohibition. 3 It. 202, 
And in the caſe of Frances and Ley, H. 12 J. In tre 
Rar chamber: It was reſolved by the court, that if an in- 
habitant and his anceſtors only, have uſed time out of 
mind to repair an ile in a church, and to fit there with 
his family to hear divine ſervice, and to bury there; this 
makes the ile proper and peculiar to his houſe, aad he 
cannot be diſplaced nor interrupted by the parſon, church- 
warden, or ordinary himſelf : but the conſtant fitting and 
| burying there, without uſing to repair it, doth not gain 
any peculiar property, or preeminence therein, Andif 
the ile hath been uſed to be repaired at the charge of all 
the pariſh in common, the ordinary may then from time 
to time appoint whom he pleaſeth to fit there, notwith- 
ſanding any ufage to the contrary. Cro. Ja. 366. 
2. And the reaſon of any perſon's property in an ile, 
is from the preſcription to repair and uſe it alone; becauſe 
it is from thence preſumed, that the ile was erected by 
him whoſe eſtate he hath, with the aſſent of the parſon 
patron and ordinary, to the intent to have it only to him- 
ſelf.. 12 Co. 105. 
| And 


By preſcription, 


Church. 5 


And therefore where any perſon hath good title to ſuch 
ile; if the ordinary doth place another perſon therein 
with the proprietor, the proprietor may have his action 
vpon the caſe againſt the ordinary; and if he be implead- 
ed in the ſpiritual court for the ſame, a prohibition will 
lie : or if any private perſon doth fit therein, or keep out 
him that hath the right, or doth bury his dead there with- 
out his conſent; an action upon the caſe doth well lie for 
the proprietor. / oooh noon „„ 
4. But no ſuch title can be good, either upon preſcrip- To go with the 
tion, or upon any new grant by a faculty from the ordi- Bui: 
nary, to a man and his heirs; but the ile muſt always be 
ſuppoſed to be held in reſpect of the houſe, and will al- 
ways go with the houſe, to him that inhabits it. 12 Co, 
' 106. 2 Keb. 92. 2 Bulſl. 150. 1 Sid. 88. [ 


V. Churchyard. OY, 


1. Cæmeterium is derived from xajaw, dormis; and 8 0 
therefore the church yard is as it were a dormitory, be- . 
cauſe the dead hodies are ſaid there to ſleep until the re- 
ſurrection. 2 In/t. 489. % ls og 
As to the original of burying places, many writers 
have obſerved, that at the firſt erection of churches, no 
part of the adjacent ground was allotted for interment of 
the dead; but ſome place for this purpoſe was appointed 
at a farther diſtance. Eſpecially in cities and populous | 
towns; where agreeably to the old Roman law of the 
twelve tables, the place of inhumation was without the 
walls, firſt indefinitely by the way ſide, then in ſome pe- 
culiar incloſure aſſigned to that uſe, Therefore the Ro- 
man pontifical, amongſt other inventions, is in this reſpect 
convicted of error, that it makes pope Marcellus under 
the tyrant Maxentius appoint twenty five churches in 
Rome to bury martyrs in, when at that time laws and 
cuſtoms did forbid all burial within the city. Hence the 
Auguſtine monaſtery was built without the walls of Can- 
terbury, (as Ethelbert and Auguſtine in both their char- 
ters intimate) that it it might be a dormitory to them 
and their ſucceſſors the kings and archbiſhops for ever. 
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This practice of remoter burials continued to the age of = 
Gregory the great, when the monks and prieſts begin- 9 


ning to offer for ſouls departed, procured leave for their 
greater eaſe and profit, that a liberty of ſepulture might 
be in churches or in places adjoining to them. This mer- 
cenary reaſon ſeems to be acknowledged by pope Gregory 
: himſelf, 
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Church. 


himſelf, whilſt he allows that when the parties deceaſing 
are not burthened with heavy ſins, it may then be a bene. 
fit to them to be buried in churcies ; becauſe their friend; 
and relations, as often as they come to theſe ſacred places, 
ſecing their graves, may remember them and pray to God 
for them. After this, Cuthbert archbiſhop of Canter. 
bury brought over from Rome this practice into Englanc, 
about the year 750; from which time they date the ori. 
vinal of churchyards in this iſland, This was a ſufficient 

argument of the j}earned Ser Henry Spelman to prove an 
infcription at Glaftcubury to be a later forgery z becauſe it 
pretends, daminus eccleſiam ipſam cum cœmiteris dedicarat, 


Whereas there was no cœmitery in England till above 700 
years ater the date of that fiction. The practice of bu- 


rying within the chuiches, did indeed (tho? more rarely) 
obtain befure the ute of churcnyards; but was by autbe- 
rity refrained, when churchyards were frequent, an! 
eppropriczed tothat uſe, For among thofe canons which 
ſeem to hiye been male betore Edward the confeſtor, the 


ninth bears this title De non ſepeliendo in cccliſiis, and bu- 


gins with a cenfefhian that ſuch a cuſtom hed prevailed, 
but muſt be now rcto: med, and no ſuch liberty allowe! 


tor tac future, unlels the perion be a prieſt or ſome holy 
man, who by the merits of his paſt life might deſerve ſuch 


a peculiar favour. However, at firſt it was the nave or 


body of the church, that was permitted to be a repoſitory 
of the dead, and chiefly under arches by the fide of the 
walls. Lanfrank archbiſnop of Canterbury ſeems to have 
| been the fiſt, who brought up the practice of vaults in 


chancels, and under the very altars, when he had rebuilt 
the church of Canterbury, about the year 1075. Kent, 
Par, Ant. 502, 593. 

'B y the 18 Bu #: © $5 72 hereas it 1s contained in the fa 
zuie de religioſis (7 Ed. 1. ft, 2.) that no religious, mr 
ether whatſoever he be, do buy or fell, or under colour of gift 
or term, or any other manner of title whatſoevar, recerve of 
any man, or in any manner by gift or engine cauſe to be appro» 
pricted unte him any lands or tenements, upon pain of ferfer- 
ture of the fame, whereby the ſaid lands and tenements in any 


manner might come to nortmain; and if any, 7e(rgrous or any 


other, 40 againſt the ſaia ſtaiute by art or engine in any man- 

ner that it be lawful to the king and to other loras, upon tht 
ſaid lands and tenements to enter, as in the aid flatute doll 
mere fu ap peut: and now of late by ſubtil imagination, ard 
by art and engine, ſome religious þerjons, parfons, vicars, ard 
eber {piritual Perjates a de catied in divers lands und tene- 
metiis, 


Church. 


nents which be adjoining to their churches, and of the ſame, 
by ſufferance and aſſent of the tenants, have made churchyards, 
and ty bulls of the biſhop of Rome have dedicated and hallowed 
the ſume, and in them do make continually parochial burying 
without licence of the king and of the chief lords ; therefore it is 
declared in this parliament, that it is mann e/tly within the 


compaſ's of the ſaid ſlatute. 


319 


2. By a conſtitution of n IVinchelſea ; ; the pa- Fence, 


riſhioners ſhall repair the fence of the churchyard at their 
own charge. Lind. 253%. 
And lord Coke ſays, that the pariſhioners ought to re- 


pair the incloſure of the churchyard, becauſe the bodies 


of the more common ſort are buried there, and for the 
preſervation of the burials of thoſe that were or ſhould 
have 5 while they lived, the e of the 1 2 
Gboſt. 2 [nf. 489. 

And if the churchyard be not 51 67 incloſed, the 
church (which is God's houſe) cannot decently be kept; ; 
and therefore this the pariſhioners ought to do, by cuſtom 
known and approved: and the conuſance thereof belong- 
eth to the eccleſiaſtical court. 2 Infl. 489. 


But nevertheleſs, if the owners of lands adjoining to 


the churchyard, have uſed time out of mind to repair ſo 
much of the fence thereof, as adjoineth to their ground; 

ſuch cuſtom is a good cuſtoms : and the Suren ee dens 
have an action againſt them at the common law for the 


fame, 2 Rolls Abr. 287. Gib. 194. 


By Can, 8 5. The churchwardens or queſtmen ſhall take 


care, that the churchyards be well and ſufficiently repair- 
ed, 8 and maintained with walls, rails, or pales, 


a have been in each place accuſtomed, at their charges: | 


unto whom by law the {ame appertainech. 

By the ſtatute of circumſpecte agatis, 13 Ed. 1. f, 4. 
Intitled, certain caſes wherein the king's prohibition doth 
not lie: 1f prelates do puniſh for leaving the churchyard un- 
cojel, the ſpiritual judge ſhall have power to fake knowledge, 
ntwith/landing the king's prohibition, 
| Nevertheleſs, if the churchwardens ſue a ba} in . 
court chriſtian, ſuppoſing by their libel, that he and all 
they whoſe eſtate he hath in certain land next adjoining 

to che churchyard, have uſed time out of mind to repair 
all the fences of the churchyard which are next adjoining 
to the ſaid land: a prohibition will lie: for this ought to 
be tried at the common law; inaſmuch as this 1s to 
charge a temporal iaheritance. 2 Koll's Abr. 287. 
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Trees. 


Church. 


Stratford. Seeing it is prohibited by the latus both et. 
cleſi a/lical and ſecular, for laymen to have power ta aiſp1ſe of 


things eccleſiaſtical ; in order therefore that the ſcandal of ſuch 


uſurpation may be utter ly abaliſhed, whereby certain pariſhioners 
of the pariſhes within our province, not knowing the limits of 
their own power, or rather not regarding the ſame, have cut 


| down, or rooted up the trees, or mowed the graſs growing in 


the churchyards of the churches or chapels of our ſaid province, 
againſt the will of the rectors or vicars of ſuch churches tr 
chapels, or others deputed by them for the cuſtody and ture 
thereof, and have ſacrilegiouſly applied the ſame to their own uſe, 


or to the uſe of the churches, or of other perſons, at their will 
and pleaſure; from whence peril of ſouls, contentions, and 
grievous ſcandals do ariſe betwixt the miniſters of ſuch churches 
and their pariſhioners : we do declare by the authoriiy of the 
preſent council, that perſons guilty of ſuch contempt jhall incur 
the ſentence of the greater excommunication, until they ſhall mate 


Te Hcient amends and ſatisfaction. Lind. 267. 


Againſt the will of the rectors or vicars] Tunis is, in 
churches where there is a rector only, or a vicar only. 
But if in the ſame church there be both rector and vicar 
it may be doubted (ſays Lindwood) to whether of them 
the trees or graſs ſhall belong. But I ſuppoſe {ſays he) 


they ſhall belong to the rector; unleis in the endow- 


ment of the vicarage they. ſhall be otherwiſe aſſigned. 
Lindio. 267. 


In Hellamy's caſe, M. 12 J. This point, unto wh ch 
of the two the trees do belong, was conſider:d, but not 


determined; where the vicar ſued the parſon impioptiste 
in the ſpiritual court, for cutting them down; and the 


ſuit being for damages, and an action of treſpaſs lying 
at common law, a prohibition was granted, and after- 
wards upon the ſame grounds a conſultation denied: 


but what became of the main point, that is, to whom 
the trees of right belonged, appears not: only Rolle ſeems 


to make the right turn upon this, that they did belong 
to him who is bound to repair; which determination 


agrees well with what is ſaid in the ſtatute here follow- 


ing, namely, that the parſon ſhal! not cut them down, 
but when the chance] wants reparation. 2 Rolls Abr. 


337. Gil. 207, 208. 


Or to the uſe of the churches] That is, to the uſe of the 


fabrick of the church; which it is not lawful to do, 


without the conſent af the rector or vicar to whom 


they belong. And it is very reaſonable, that neither 


rector 


Church. 


rector nor vicar do fell ſuch trees but for evident neceſ- 


ity of the reparation of the manſe of the rectory, or of 


| the chancel, Bur if the nave of the church want re- 
pairing, the rector, or vicar will do well (ſays Lindwood) 


not to be difficult in granting leave to cut down one or 

two for that uſe. Lind. 267. 
By the 35 Ed. 1. ft. 2. intitled, Statutum ne rector 

proſternat arbores in cœmiterio: . Becauſe we do under ſland, 


| that controverſies do ofttimes grow between parſons of churches 


and their pariſhioners, touching trees growing in the church- 
jard, both of them pretending that they do belong unto them- 


ſelves 3 we have thought it it good, rather to decide this contro- 


verſy by writing than by ſtatute. Foraſmuch as a churchyard 


that is dedicated is the foil of a church, and whatſoever is planted 
belongeth to the ſoil ; it muſt needs follow, that thoſe trees 
which be growing in the churchyard are to be reckoned among /t 


the goods of the church, the which laymen have no authority to 


diſpoſe ; but as the holy ſcripture doth teſtify, the charge ef 
them is committed only to pricfts to be diſpeſed of : And yet ſe- 
| ing thoſe trees be often planted to defend the force of the _ 
wind from hurting the church; we do probibit the parſons of 


the church, that they do not preſume to fell them down unad- 
vijedly, but when the chancel of the church doth want neceſſary 


reparations : neither ſhall thry be converted to any other uſe, 


except the body of the church doth need like repair; in 
which the parſens of their charity ſhail do well to relieve 
the pariſhioners, with beflowing upon them the ſame trees 
which we will not command to be done, but we will commend 
it when it is dent. . To” =” 
Rather to decide this controverſy by writing than by ſlatule] 
And therefore lord Coke calls this law a freatiſe only; 
and adds, that it 1s but a declaration of the common 


law, Gibf, 208. 


But when the chancel of the church dith want neceſſary 
reparations] If it appear that the perſon whole fight they 


are, intends to cut them down for other purpoſes; a 
prohibition will be granted, to hinder waite: and fo 
likewiſe to hinder the cutting donn of ſuch trees in the 


churchyard, as are for the defence of the chuich, And 


if the trees be actually cut down by any perſon, for other 
uſe than is here ſpecified; it is thougnt that he may be 
indicted and fined upon this ſtatute. 11 Co. 49. 61% 
208. „ 3 

In the caſe of Strachy and Francis, Nov. 12, 1741, a 


motion was made on behalf of the plaintiff, who was pa- 


Vor., I. | = | tron 
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tron of the living, sgalnſt the e for an ipfungiog 
to ſtay waſte, in cut . > down timber in the churchyarg, 
By the lord chancellor Hardwicke : a rector may cu: 
down timber for the repairs of the parfonage houſe or the 


chancel, but not for any common purpoſe; and this he 


may be juſtified in doing under the ſtatute of 35 Ed. 1. If 
it is the cuſtom of the country, he may cut down under- 
wood for any purpoſe; but if he grubs it up, it is waſte, 
He may cut down timber likewiſe for repairing any 

014 pews that belong to the rectory; and he is alſo intitled 


to botes for repairing barns and outhouſ: s belonging to 


the parſonage.— An in zune e was 019! ed til the hear. 
Ing of the "cauſe, to tay the refer rom cutting down 


timber, except in th. PATE NIN 1Hances before men- 


Door. 


Building upon it. 


— 


Boundary; 


tioned, 2 A:hyns, 217. 
4. Altho' the church and Suech be the parfon's, 


and be conieciated z; yet a man may preſcribe to have a 
way through the church or churchyard. 2 Koll's Abr. 


295. 

5. No one can make a private door into the 9 
yard, without the conſent of the miniſter whoſe freehold 
the churchyard is, and a faculty al ſo from the biſnop tor 


the ſame, Par. 2 88, 89. 
6. H. 13 Geo. 2. Ihe rector and pariſhioners of &. 


George's, e 1 v 29 aint Steunrt, The pariſh was 

cited to appear in th 0p of London's court, to ſhew 
cauſe why a licence! hould not be granted to Mr Steuart, 
to erect a charity (Cool on pars of ihe churchyaid. And 


upon motion of the rector and pariſhioners, a prohibition 


was granted; for tne ece \chatical court hath nothing 
to do with this, and cannot compei them without their 


Conlent. Str. 1126. 


7. E. 9 G. 2. Pcw againſt the churchwardens of St 
Mary Rotherhithe, Pew was libelled againſt in the ſpiri- 


ual court, ior nuſance and cheroachment on the church- 


yard ; to which he pleaded, that he was the owner of 
four tenements, which fe 1merly ood on the ground in 
quettions and that his preſent building was upoh the old 


foundation, and did not project further. And this not 
being a matter properly triable there, a prohibition was 


granted. For tho” interrupting the uſe of a churchyard, 


as a churchy ads is properly cognizable in the eccleſizitical 


court; yet the bounds of it, which is matter of frechold, 
ought not ta be determined there. Sir. lelz. 
E. 9 V. Hilliard and Jeffreſmm. A parſon libelled 


again che defendant in the lpiritual court of York, ſor 


having 


- 


Thurch. 1 555 5 
having cut elms i If the Cn urchyard 5 and a ow bition was 125 : 


granted, upon ſoggeſtion, chat they grew on his freehold, 


L. Raym. 212. 


1. Anciently, the biſhops had the whole tithes, of the Ancteatly by 
dioceſe; a fourth part of which, in every pariſh, was to the biops. 
be applied to the repeirs of the church: but upon a re- 

leaſe of this intereſt to the fectois, they were cenſe— 
Pentif acquitted of the repairs vi ine churches, Diegge 

2500 1. „ 412. 

„And by the canon la- w, the repair of che church be- Next by the rec- 
; kogeth to him who receiveth this ery Darts mat 
to the rector, and not to the pariſhiov«rs, 

Jo But cuſtom (that | is, the coininon n law? transferre th Finally by the 
the burden of reparation, at leaſt of tre nave of the church, inhabitants. | 
upon the pariſhioners; and likewiſe fmetimes of the 
chancel, as particularly in the city of London in many 
churches there. And this cuſtom the pariſhioners may 
be compelled to obſerve, where fuch cuſtom. is. SAO 

= | . 1 | 
4. But, generally, che parſon is bound to repair the Repair of the | 
chancel, Not becauſe the frechold is in him, for ſo: 18 is dena by the 
the freehold of the church; but by the cuſtoas of 3 . 
land, which hath allotted the ropairs of the chancel to 
the parſon, and the repairs of the church to the pari= 
ſnioners: yet ſo, that if the cuſtom hath been fur the pa- 
riſh, or the eſtate of a particular perſon to repair the 
chance], that cuſtom ſhall be good; Which is plainly in- 
timated by Lindwood as the law of the chutch, and is 
alſo confirmed by the common law, in the books of re- 
ports, But as to the obligation reſting upon the parſon, 
or upon the vicar; concerning that, the books of com- 
mon law ſay nothing ; and ſo it is wholly left upon that 
foot, on which the "Jaw of the churcn bath placed it. 
Gity. 10. 

5. As to the vicars, it is ordained by a conſt! 'tution Sometimes by 
of archbiſhop Winchelſea, that the chancel ſlial! be re- the vicar, 
paired by the rectors and vicars, or others to whom ſuch 

_ Tepair belongeth. Lindw. 253. 

Whereupon -Lindwood obſerveth, that Where there is 
both rector and vicar in the ſame church, they ſhi! con- 
tribute in proportion to their benefice. Lindw. 2.53. 

Which is to be underſtood, where there is no: a cer- 
tain direction, order, or cuſtom, unto which. of them 
ſuch reparation ſhall appertain. Lindw. 253. 
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By lay impro- 
priatots. 


Church. 


6. And as rectors or ſpiritual perſons, ſo alſo i impro. 


pPrlators, are bound of common right to repair the char. 


cels. This doctrine (under the limitations expreſſed in 
the foregoing article) is clear and unconteſted : the on 


difficulty hath been, in what manner they ſhall be com- 


peiled to do it; whether by ſpiritual ceoſures only, in 
like manner as the pariſhioners are compelled to contri. 
bute to the repairs of the church, fince imptopfiations are 


Bow become lay fees; or whether by ſequiftrations (as 


incumbents, and, as it ſhould ſeem, fpiritual impropria- 
tors of all kinds, may be compelled), G10. 199. 


As to this, it is ſaid to have been the opinion of the 


court of common pleas, that the ſpiritual court may grant 
ſequeſtration upon an impropriate parſonage for not re- 
pairing the chancel, M. 29 C. 2. 3 Keb. 829. yet by 
another book it is ala, that the court of common pleas 
did incline that there could be no ſequeſtration ; for be- 
ing made lay fee, the impropriation was out of the ju— 
riſdiction of the court chriſtian, and they were only to 


proceed againſt the perſon as againſt another layman for 
not repairing the church, T. 22 C. 2. 2 Ventr. 35. And 


by the ſame caſe as reported 2 Mod. 257. it is ſaid that 
the 720 court Os Atkins were of that Opin! 'on. 


 Watf. c. 3 


On he EIS; Dr Gibſon 6605 that impropri- 
ations, before they became Jay'fees, were undoubtedly 


liable to ſequeſtration; that the king was to enjoy them 


in the ſame manner as the religious had done, and nothing 
was conveyed to the king at the diſſolution of monaſteries 
but what the religious bad enjoyed, that is, the profits 


over and above the finding of divine fervice, and the te- 


pairing of the chancel, and other eccleſiaſtical burdens: , 


and the general ſaving (he ſays) in the 31 H. 8. c 1% 


may be well extended to a faving of the right of the or- 


dinary in this particular, which 11phe he undoubtedly had 


by che law and practice of the chufch, which ſaid right 

is not abrogated by any ſtatute whatſorver, (//. 199. 
And he obſerveth further theſe things: That altho' 

(as was expreſsly alledged in the two el 58 referred 


10) this power hath been frequently exerciſed by the ſpi- 
ritual courts; yet no inſtances do appear, before thelc, of 
any oppoſitivn made, 2. That in both the ſaid inflances, 


judgment was given, not upon the matter or pint in 
hand, but upon errors found in the pleadings. 3. That 
one argument againſt the allowing the ordinar y luch ju- 


rid iction, Was ab inconvenienti, tat ſuch allowance 


en 
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. would be a ftep towards giving ordinaries a power to aug- 
- ment vicarages as they might have done, and frequently 
did, before the diſſolution. Gi. 199. 
Where there are more Impropriators than one (as is 
very frequently the caſe) and the proſecution 8 to be 
carried on by the churchwardens to compe] them to re- 
pair, It ſeemeth adviſable for the churchwardens firſt to 
call a veſtry, and there (after having made a rate for the 
repair of the church and other expences neceſſary in the 
execution of their office) that the veſtry do make an or- 
der for the churchwardens to profecute the impropriators 
at the pariſh expence. In which proſecution, the court 
will not ſettle the proportion amongſt the impropriators, 
but admonifh all who are made parties to the ſuit, to re- 
pair the chancel, under pain of excommunication;” Nor 
will it be neceſlary to make every impropriator a party, 
but only to prove that the parties proſecuted have received 
tithes or other profits belonging to the rector ſufficient 
to repair it; and they muſt ſettle the proportion amongſt 
themſelves. For it is not a ſuit zgainſt them for a ſun 
of money, but for a neglect of the duty which is incum- 
bent on all of them. Tho' it may be adviſable, to make 
as many of them parties as can be come at with certainty, _ 8 
7. Repairing of the chancel, is a diſcharge from con- Repairing the 
tributing to the repairs of the church. This is ſuppoſed pr geo Talk 
to be the known law of the church, in the gloſs of Joann SR of the 
de Athon upon a conſtitution of Otheban (hereafter men- church, = 
tioned) for the reparation of chancels ; and is alſo evident 
from the ground of the reſpective obligations upon parſon 
and pariſhioners to repair, the firſt the chancel, the ſe- 
cond the church; which was evidently a diviſion of the 
burden, and by conſequence a mutual diſengaging of 
each, from that part which the other took, And there- 
fore as it was declared in ſerjeant Dave's caſe (2 Rolls. 
Rep. 211.) that there could be no doubt but the impro- 
priator was rateable to the church, for lands which were 
not parcel of the parſonage, notwithſtanding his obliga- 
tion, as parſon, to repair the chancel ; fo, when this 
plea of the farmer of an impropriation (2 Keb. 730. 742.) 
to be exempt from the pariſh rate becauſe he repaired the 
Chance], was refuſed in the ſpiritual court, it muſt pro- 
bably have been a plea offered to exempt other pollcſigus 
alſo from church rates. Gl}. 199, 200. 
8. If there be a chapel of eaſe within a pariſh, and Repairinga cha- 
ſome part of the pariſh have uſed time out of mind, alone, Pf! of cate, no 
charge from | 
without others of the pariſhioners, to repair the chapel Of the repair of tha 
* 3 ealc, church, | 
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Church. 


- aſe, and there to hear ſervice, and to marry, and all 
eitbor thi ings, but Guy they bury at the mother church; 
| ll not be diſcharged of the reparation of the 

k 1 but ought to contribute thereto: for the 

264k Was ordained only for their eaſe. 2 RolPs Air. 
20% 

So in the ſaid caſe, if the inhabitants who have uſed to 
repair che chapel, preicribe that they have time out of 
mind uſed to repair the chapel, and by reaſon thereof 
| have been diſcharged of the reparation of the mother 
church: yet this ſhall not diſcharge them of the reparz. 
tion of the mother church, for that is not @ny direct pre. 
ſcription to be diſcharg ed thereof; but it is, by rexſen 
_ thereof, a preſcription for the reparation. of tne Thy 

2 Ralls Abr. 2g0. 

If the chanel be three miles diſtant from the niether 
church, and the inhabitants who have uſed to come to 
the chipel have uſed always to repair the chapel, an! 
there marry and bury, and have never within fixty years 
been charged to the repair of the mother church; yet this 
is not any cauſe to haue a prohibition: but they oucht to 
ihewein the ſpiritual court their exemption, if they have 
any, upon the endowment. 2 RolPs Abr. 200. 

But if the inhabitants of a chapelry preſcribe to be 
diſcharped tine out of mind of the reparation of the mother 


Church, and they are ſued for the reparation of the mother 


church; a Chan lieth upon this ſurmiſe. 2 Rall“ 
Ahr. 200. 

Ik there be a pariſh church and. chapel of eaſe within 
the ſame pariſh, and the chapel of eaſe hath time out of 
mind had all ſpiritual rights except ſepulture, and this 
hath been vſed to be done at the pariſh church, and there- 
fore they who have uſed to go to the chapel of eaſe have 
uſed time out of mind to repair a part of the wall of the 


churchyard of the pariſh church, and in conſideration 


thereof, and becauſe that they who are of the chapel of 
eale have” uſed time out of mind to repair the chapel of eaſe 
at their own coſts, they have been time out of mind dil- 
charged of the reparation of the pariſh church; this is 
a nood preſcription : and therefore if they be ſued in the 


ſpiritual court to repair the pariſh church, a prokibiggs 
lieth. 2 Roll's Abr. 290. 


If the chape] of eale hath uſed time out of ind to have 


all divine ſ{crvices except burial, and the inhabitants with— 

in the chapelry have likewile always repaired the chapel 

and preſcribe in con ſide rati ion of 38 4d a year to be paid 
for 


for the reparation + 5 TN  Hharch to be diſcharged 


of the reparation of the mother church; if the inhabitants 


of the chapelry are ſued for the 3 of the mother 
church, a prohibition lieh upon this modus. 2 Ralls 
Abr. 200 5 
T. 1 V. Ball and Criſs. The” inhäbitants of a cha- 
peiry within a pariſh, were projecuted in the cecleſi aitical 
court, for not paying towards the repairs of the pariſh 


church; and the caſe was, thoſe of the chapelry never 
had contributed, but always | buried in the mother church, 


till about Henry the eighth's time the biſhop. was pre- 
vailed on to conlecrate them a burial place, in confiler- 
ation of which they agreed to pay towards the repair of 
the mother church. All which appeared upon the libel. 
And it was held by Holt chief juitice, that thoſe of a 
chapelry may pre ſcribe to be exempt from repairing the 
mother church, as where it buries and chriſtens within it_ 


ſelf, and hath never contributed to the mother church; 


for in that caſe it ſhall be intended co-eval, and not a 


latter erection in eaſe of thoſe of the chapelry ; ; but here 
it appears, that the chapel could be only an erection in 


eaſe and favour of them of the chapelry; for they of the 
chapelry buried at the mother church till Ilenry the 


eighth's time, and then undertook to contri bute to the re- 


pairs of the mother church. 1 Salk. 164, 1 OG, 


If two churches be dies: the repairs of the reti 


e 1e8 nt 


os ſhall be made as they were betore the union. ed, how to be 


Degge, P. I. c. 12. 


10. Othobon. The archaeacen ſpall cauſe bane to be 
repaired, by my who are bound thercunts, Ath. 112. 


that in the viſitation of churches, they have a arirgent regard 10 
the fabrick of the church, and eſpecrally of the Sang. to ſee 

if they want repair: and if they find any defefts of that kind, 
they - ſhall limit a certain time under a penalty, within heh 


if they ſhall find any uch, they ſhall cor rec? the ſame either en 
or in the next chapter. Lind w. 53. 


Fabric] The fabrick of the church conſiſteth of the 


Wall: „ Windows, and covering. Lindtu. 53. 
Under a penalty] Where the penalty is not limited, the 
ſane 1s arbitrary (i 4th Lindw. 0d „ Bü £1115 cannot in- 
> Toy tend 


repaired, 


Eccleſiaſtical 


judge ſhall cauſe 


the repairs to be 


dont, 


Reynolds. | 77 injoin the archdeacons and their officials, 


. they ſhall be repaired. Alſo they ſhall inquire by themſelves. 
or their officials in the pariſhes where they viſit, if 8 be 
H gt 1 in things or perſons which wanteth to be co) rected 4 ; and 
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Church. 


tend here (he ſays) the penalty of excommunication ; inal. 
much as it concerneth the pariſhioners ut univer ſos, as a 
body or whole ſociety, who are bound to the tabrick of 
the body of ine church: For the pain of excommunica- 
tion is not inflicted upon a whole body together, althe 
it may be inflicted upon every perſon ſeverally, who ſhall 
be culpable in that behalf. And the ſame may be oh. 
ſerved as to the penalty of ſuſpenſion ; which cannot fall 
upon the pariſhioners as a community or collect:ve body, 
Yet the archdeacon in this caſe, if the defect be enormous, 
may injoin a penalty, that after the limited time ſhall 
be expired, divine ſervice ſhall not be performed in the 
church, until competent reparation ſhall be made: ſo 
that the pariſhioners may be puniſhed by ſuſpenſion or in- 
terdict of the place, But if there are any particular per. 
ſons who are bound to contribute towards the repair, and 


altho' they be able, are not willing, or do negiect the 


ſame; ſuch perſons 805 be compelled by a monition to 
ſuch contribution, under pain of EXCOMMUNICAt!/on : that 
ſo the church may not continue for a long time : Unrepaired, 


_ thro' their default, Lindw. 53. 


But this was before the time that ode had 


the ſpecial charge of the repairs of the church : And it 


ſcemeth now, that the proceſs ſhall iſſue againſt the church- 


wardens, and that ney: may be EXCOMMUNICSIES for diſ- 
5 


Stratford. PFrrafmuch as 4 and 4 ordinarics 


in their viſitations, finding defefts as well in the churches as in 
the ornaments thereof, and the fences of the churchyard, and in 


the houſes of the incumbents, do command them to be repaired 


iner pecuniary penalties; and from thoſe that do not obey do 


extort the ſame penalties by cenſures, wherewith the ſaid defecis 


ought to be repaired, and thereby inrich their own purſes 10 
the damage of the poor people; therefore that there may be ne 
occaſion of complaint againſt the archdeacons and other ordinaries 
and their miniſters by reaſon of ſuch penal exattions and that 
it becometh not eccleſiaſiical perſons to gape after or inrich them- 
ſelves with diſhoneſt and penal acquiſitions ; we ordain, that 
ſuch penalties, ſo often as they ſhall be exacted, ball be con- 
verted to the uſe of ſuch repairs, under pain of ſuſpenſion ab 
officio which they fra 'l ipſo facto incur, until they ſhall effeclu- 


ally aſfien what was jo recetvcd to the reparation of the = 


en., Lind. 224. 


By Canon 86. Every dean, dean and chapter, archdeacm, 
and others which have antbertty to bald eccleſiaſtical viſitations 


I 


by 


Church, 329 


. „ compoſition, law, or preſcription ; ſhall ſurvey the churches 


2 his or their juriſdiction, once in every three years, in his 
f jan perſon, or cauſe the ſame to be done. 

: And by the ſaid canon they were required, from time 
f to time to certify the high commiſſioners for cauſes eccle- 


ſaſtical, every year, of ſuch defects in any the ſaid 
churches, as he or they ſhould find to remain unrepaired, 
and the names and ſirnames of the parties faulty therein. 
Upon which certificate, the high commiſſioners were de- 
fred by the ſaid canon ex officio mero to ſend for ſuch par- 
ties, and compel them to obey the juſt and lawful — : 
of the eccleſiaſtical ordinaries making ſuch certificates, — 
But by the 16 C. c. 11. the high commiſſion court was 
a zboliſhed ; ſo that the cognizance thereof now reſteth 5 
jolly upon the eccleſiaſtical judge. „ 
11. By the ſtatute of CircumſpeRe agatis, 13 Ed. 1. No probibition 
f. 4. prelates do puniſh for that the church is uncovered, e 
or not conveniently decked ; the ſpiritual judge ſhall have power 8 5 
to take knowledge, notwithfanding the king's prohibition. 


The church] This is intended not only of the body of 
the church, which is parochial, but alſo of any publick | 
chape] annexed to it; but it extendeth not to the private 
chapel of any, tho” it be fixed to the church, for that 
mult be repaired by him that hath the proper uſe of it, 
for he that hath the profit ought to bear the burden. 
And this the pariſhioners ought to do, by cuſtom known. 
and approved: and the conuiance thereof is allowed to 
the eccleſiaſtical court by this act. 2 Inf. 489. 
12. Can. 85, The churchwardens or queſtmen ſhall Churchwardens 
take care and provide, that the churches be well and fuf- duty therein, 
ficiently repaired, and ſo from time to time kept and 
maintained, that the windows be well glazed, and that 
the fluors be kept paved, plain and even, 
Il the churchwardens erect or add any thing new in 
the church, as a new gallery where there was none before; 
they muſt have the conlent of the major part of the pari- 
ſhioners, and alſo a licence of the ordinary. 1 Mod. 237. 
But as to the common reparations of the fabrick or 
ornaments of the church, where nothing new is added or 
done, it doth not appear that any conſent of the major 
part of the pariſhioneis is neceſlary ; for to this the church- 
wardens are bound by their office, and they are puniſhable | 
if they do it not. 
If che major part of the pariſhioners of a pariſh, where 
there are four bells, agree that there ſhall be made a 
klch bell, and this is made accordingly, and they make 
a late 
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intended to be done for the ornament of the church, 5 


cefiary to pull it down; or fo little, that it needs to be 


This was declared in the 29 C. 2. by all the three courts 


boured by a great number of quakers who oppoſed the 


for a general veſtry of the whole pariſh for that purpoſe; 
which notice ought to be atteſted and carefully preſerved, 
as being the foundation of all the ſubſequent proceedings. 


be appointed by them, ought to enter the orders of the 


ſigned by the minitter churcawardens and parithioners 
preſent and approving thereof, Whereupon thecordinary 
will iſſue a monition, to cite all perions concerned, to 
ſhew cauſe why a faculty ſhould not be granted. Upon 
the return of Which citation, if no cauſe or not ſuficie nt 
cCauſe is ſhewed, the ordinary will proceed to grant a fa- 
culty a8 is deſired, and as to him ſhall ſeem good. 


| Original of the 
gend proper:y 
$11 kr Its. 


date and fall into decay; and when any ſuch dilapidations 


obtained the conſent of the ordinary to do what is need: 
ful, and meeting upon due notice, may make a rate for 


churchwardens ought to attend; Wy hin the pariſhion- 


Chureh. 
a rate ſor paying for the ſame; this ſhall bind the leſſer 
part of the pariſhioners, altho' they agree not to it: for 
otherwiſe any obſtinate perſons may hinder any thins 


2 


Roll's Abr. 291. 


And altho' churchwardens are not charged with the 


repairs of the chancel, yet they are charged with the ſy. 
perviſal thereof, to Fee that it be not permitted to dilani. 


ſhall happen, if no care be taken to tepair the fame, they 
are to make preſentment thereof at the next viſitation, 
Tf a church be fo much out of repair, that it is ne- 


inlarged : the major part of the pariſhioners, having firit 


new bu:}ding, or enlarging, as there ſhall be occaſion. 
ſucceſſively; notwithſtanding the cauſe was much la— 


rate. 2 Mod. 222. Gib. 197. 

And the proper method of proceeding in ſuch cas 
ſeemeth to be thus: namely, that the churchwardens firſt 
of all take care that publick notice be given in the church 


At the time and place of meeting, the miniſter and 


ers are aſfembled, the miniſter is proper to preſide; and 
2, Or one of the church wardens, or ſuch perſon as ſhall 


veſtry, and then have them lead and ſigned. And agree- 
able thereunto, a petition to the ordinary for a faculty 
(ſetting forth the particulars) ſhould be drawn up and 


VII. Church feat. 


1. Before the age of the reformation, no ſears were 
allowed, nor any ditti inct aparement in a church aſſignel 
t9 


Thurch. 331 

to diſtinc inhabitants : except fur r ſome very great perſons, | 

'The feats that weie, were moveadle, and the property of 

the incumbent, and ſo in all reſpects at his diſpoſal. 

Many wills of incumbents ate to be ſeen, whereby they 

eis of old bequeath che ſeats in the chuten to their ſuc- 

ceſſors or others as they thought fit. Athon and Lind- 

wood are ſilent in the caſe, The common-law books 


mention but two or three caſes before this time, and thoſe 


relating to the chancels, and ſeats of perſons of great 
quality. Jahr 175, 176. Ken. Par. Aut. 596. 

2. And penerally, the ſeats in churches are to be built of common 
and repaired as the church is to be, at the general charge right to be re- 
of the pariſhioners, unleſs any particular . be charge- rene 
able to do the ſame by preſcription. Degge, P. 1. c. 12. 

And altho' the freehold of the body ©{ the church REM bas 
be in the incumbent thereof, and tne ſeats therein be * ie pariſhias- 
fixed to the freehold ; yet becauſe that the church is de- 


dicated to the ſervice of God, and is for the uſe of the 


inhabitants, and the ſeats are erected for their more con- : 
venient attending vpon divine ſervice, the uſe of them is 
common to all the people that Pay: to the repair thereof. 


And for this reaſon, ii any feat, tho' affixed to the church, 
be taken away by a ftranger; the church werdens, and 


not the parſon, may have their action „Saint the wrong 


doer. Mal. c. 39. 


4. But che authority of appointing what perſons ſhall Biſhop to diſpoſe 


ſt in each ſeat, is in the ordinaty; who is to take care to the ſame, 
order all things appertaining to divine f{cryice, fo that the 
ſervice of God may be beſt celebrated, that there be no 
contention in the church, and that all thinge be done de- 
cently and in order: for he: having the cute of fouls, is 
preſumed by the law to be 2 perſon that will have a pru- 
dent regard to the qualities of men ig this caſe, and to 
give precedence to ſuch as ought to have it, Matſ. c. 39. 
In the aforeſaid caſe of Corven and Pym, it wes teſolv- 
ed, that if any man hath an houſe in a town or pariſh, 
and he and thoſe whoſe eſtate he hath in the houſe, have 
had time out of mind a certain pew or ſeat in the church, 
maintained by him and them; the ordinary Cannot remove. 
him (for preſcription maketh certainty, the mother of 
quietneſs), and it he do, a prohibition lieth againſt him, 
But where there is no preſcription; there the ordinary, 
that hath the cure and charge of ſouls, may for the avoid- 
ing of contention in the church or chapel, and the more 
Quict and better ſervice of God, and placing of men ac- 


cording to their qualities and degrees, take order for the 


placing 
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Chnrchwardens 
power to diſpoſe 
ol the ſame. 


Reparatſon ne- 
«e/Fary to make 
a wile, 


Church, 
placing of the pariſhioners in the church or chapel pyh. 
lick, which is dedicate and conſecrate to the ſervice of 


©" God. 3 Infl. 202. 


For the diſpoſal of the ſeats in the nave of the church, 
appertaineth of common right to the biſhop of the dioceſe; 
ſo that he may place and diſpiace whomſoever he plea- 
ſeth. 2 Roll's Abr. 288. 

5. But by cuſtom, the churchwardens may have the 
ordering of the ſeats, as in London; which, by the like 


cultom may be in other places. Watſ. c. 39. 


For a cuſtom time out of mind, of diſpoling of feats by 
the churchwardens and major part of the pariſh, or by 


twelve or any particular number of the pariſhioners, is a 
good cuſtom z and if the ordinary ee a prohibition 
will be granted. Gzl/. 198. 


But the cab es muſt ſhew ſome particular rea- 
ſon, why they are to order the ſeats excluſive af the or. 
dinary: for a general allegation, that the pariſhioners 
have uſed to repair and build all the feats in the church, 
and by reafon thereof the churchwardens have uſed to or- 
der and diſpoſe of the ſeats, is not ſufficient to take away 


the ordinary's power in diſpofing and ordering the ſeats; 
Þbecaule this is no more than the pariſhioners are bound to 
do of common right, to wit, building and repairing the 
| feats, for which they have the eaſement and convenience 


of ſitting in them. Wat. c. 39. 
But if thro' the increaſe of inhabitants, more pews or 


galleries be neceſlary; it is ſaid to be agreed, that the 
churchwardens cannot erect them of their own head. 


Some ſay, it cannot be done without the licence of the 


ordinary. And it is clear; if there be a diſpute, whether 


more pews are neceſſary, or where they ſhall be placed, 
the ordinary is ſole judge in that caſe, But if the in— 
cumbent, churchwardens, and pariſhioners do unanimoully 
agree, that more pews are neceſſary, and that they ſhall 
be fixcd in ſuch a place; it doth not ſeem that there is 
any neceſlity for the ordinary's interpoſition : for, there can 


de no need of a judge, where there is no controverſy, 


Jen 163. Ayl. Parerg. 484. 5 
6. If a perſon preſcribe, that he and his anceſtors, and | 
all they whoſe eſtate he hath in a certain meſſuage, have 


v ſed to fit in a certain ſeat in the nave of the church for 
time out of mind, in conſideration that they have uſed 


time out of mind to repair the ſaid feat: if the ordinary 


remove him from this ſeat, a prohibition lieth ; for the 
ordinary bath not any power to diſpoſe thereof, for this is , 


2 good | 


333 


z good preſcription, and by intendment there may be a 


ood conſideration for the commencement of this pre- 


ſcription, altho' the place where the ſcat is be the free- 


hold of the parſon. 2 Roll's Abr. 288, : 
But if a perſon preſcribe to have a feat in the nave of 
the church, generally, without the ſaid conſideration of re- 
pairing the ſeat, the ordinary may diſplace him, 2 Roll's 
Ar. 288. „%% 8 7 . 
7. A ſeat may not be granted by the ordinary, to a per- 
ſon and his heirs abſolutely. For the ſeat doth not be- 
long to the perſon, but to the inhabitant; otherwiſe, if 


Seat not to go to 
a man and hia 
heirs, | 


he and his heirs go away, and dwell in another pariſh, 


they ſhall yet retain the ſeat, which is unreaſonable, 


Gibſ. 197. Lo og. 
8. A ſeat in the nave or body of a church, may be pre- 


ſcribed for as belonging to a houſe. This doctrine was 


heretofore doubted, and ſometimes denied and overruled, 


Seat may be pre- 


ſcribed for, as 
belonging to a 
houſe. 


with regard to the general right of the ordinary, and the 


juriſdiction of the ſpiritual authority ; but it ſeems now 
to be the doctrine received. Only, the reparation of it 


by the perſon pleading ſuch preſcription, and praying a 
prohibition thereupon, muſt of neceflity be alledged here; 
becauſe the ordinary in the body of the church prima fa- 
cie hath the right; and nothing but ſuch private repara- 


tion can diveſt him of that right; which right ſtands good 
and intire (notwithſtanding poſſeſſion and uſe time out of 
mind) if the pariſh have but repaired, But it hath been 


held, that in two caſes, reparation need not be particu- 


larly pleaded; firſt, in caſe of preſcription for an ile, 
becauſe (ſay they) by the common law the particular 
perſons are ſuppoſed to repair, and ſo need not ſhew it; 


and the foundation of the right may be for other cauſes 


than repairing, as for being founder, or having been con- 


tributory to its building: but this is not out of queſtion, 


The ſecond caſe (which hath often been declared for 


one who diſturbs another in his ſeat ; which difturber being 
a ſtranger, and having not any right prima facie, the 


poſſeſſion of the other is a ſufficient ground of action, and 


it needs not be alledged that he repairs, Gib/. 197, 198. 
Thus in the caſe of Kenrick and Taylor, E. 25 G. 2. 


On a ſpecial action upon the caſe, againſt the defenc aut 


for diſturbing the plaintiff in his pew, which he claims 
by preſcription as appurtenant to his meſſuage in the 
pariſh ; the declaration ſets forth, that the plaintiff and 


law) is, where an action upon the caſe is brought againſt 


all thoſe whoſe eſtate he hath in the ſaid meſfuage have 


time 
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action without proving repairs cone to the pew, 


longing to the 
land. 


Priority in a ſeat 


may be preſcrib + 


ed for. 


Church. 


time out of mind repaired the pew. A verdict was given 
for the plaintiff, ſubject to the opinion of the court, upon 
a caſe which ſtated that at the RET there was no evidence 

given that the plaintiff, or any of the owners of the mei. 
ſuage, had ever repaired or been obliged to repair the 
pew, or that the pew had cver wanted repairing, The 


43% 


queſtion was, whether the plaintiff can maintain this 
It was 
argue! for the plaintiff, that as this was an action by one 
in poltcſion againit a raere flranger and wrong doer, there 
Was no nece ſſity to prove any repairs; and that chere Was 
a great difference between an action againſt a ene 
and a conteſt with the ordinary in prohibition : for x 

common laue tht ordinary has the diſpoſal of all the bi 
in the church ; and altho' they be built and repaired at 


the charge of the Whole pariſh, yet that will not oult bim 
of his juriſciction, and therefore a ſpecial title muſt be 


ſhewed ag2init him by building or repairing the ſeat ; but 


poſieſſion alone is ſufficient againſt a mere ſtranger, And 
of this opinion was the court; who ſaid, that this being | 


a pole My action againſt a firanger and a mere wrong 
doer, the plaintiff was not obliged to prove any epa. 
done by himſelf or others whoſe eſtate he hath; for it is 
a rule in law, that one in poſſeſſion need not to ſhew any 


title or conſideration for {uch poſſeſſion againſt a wrong 


doer. Eut it is oiherwite where one claims a pew or an 
ile apainſt the ordinary, who undoubtedly hath prima 


facie the diſpoſal of all the ſeats in the church; and 


againſt him a title or conſideration muſt be ſhewn in the 


declaration and proved, 1 Wiſſen, 326. 


A feat cannot be claimed by preſcription, as appen- 
dant to land, but to an hoafje, For ſuch a ſeat belongeth 
to the houſe in reſpect of the inhabitants thereof: and yet 
it hath been held, that a feat in an ile may be preſcribed 
for by an inhabitant of another pariſh, 61, 198. 

10. As à ſeat in the church, to priority in a ſeat, may 


be preſcribed for. Thus it was declared in the bs of 
Carleton and Hutton, E. 2 Cha. Carleton claimed the up- 
per place in a ſeat, Hutton diſturbed him. The arch- 


biſhop of York ſent an inhibition to Carleton, till the 


matter ſhould be determined before him. But preſcrip- 


tion was ſurmiſed, and thereupon prohibition obtained: 


Biſhop's diſpoſi- 


tion of ſeats in 


the chancel. 


becauſe as well the priority in the ſeat, as the ſeat itſelf, 

may be claimed by preſcription. Ney. 78. Latco. 116. 
11. Dr Gibſon aflerts, that the ſeats in the chancel are 
under the diſpoſition of the ordinary, in like gs 5 
thole 


Ch ren 


9923 
thoſe in the body of the church. Which needs only to 
be mentioned (he fach) becauſe there can be no real 
pro und for exempting it from the power of the ordinary; 
ſiace the free} old of the church eis as much in the parſon, 


0 as the freehold of the chancel ; but this hinders not the 
. authority of the ordinary in the church, and therefore 
; not in the chancel. And in one of our records, he ſays, 


in archbiſhop Griadal's time, we find a ſpecial licence 
iſſued, for the erecting ſeats'in tue chancel of a church, 
toog'her with the rules and directions to be oblerved 
therein. | Gibſ. 200. 

And Dr WWatfon argues to the ſame purpoſe: altho' 
the law {he bays) ſeems now to be ſettled to the contrary. 


Te: c. 39. Yo 
OE parſon, or rector impropriate, is intitled to Imoropriator's ? 
Me chick feat "ao the chancel, This was reſolved by the featin the chan- 


court of king's bench. 7. 7 J. in the caſe of Hall ande 
Ellis, thai 6] it is of common right, in regard to his re- 
pairing the chance! ; but it was declared at the ſame time, 
that by na ae 100 another. Pparilktoner, may have It. 
M. 153. Job. 5 204, | ; 
13. in ſome places, where the parſon repairs the chan. Vicar's ſeat in | "vi 
cel, the vicar by preſcription claims a right of a ſeat for FR TOE 
his family, and of giving leave to bury there, and a fee 1 
upon the burial of any corps. Fobnſ. 242, 243. | {1 
As to the right of a ſeat in the ene it was originally | 
inherent in every vicar. For before the reformation, the 
hours of the breviary were to be ſung or ſaid in the chancel 
(not in the body of the church), by the expreſs words of 
a conſtitution of archbiſhop Winchelſea; and this was to 
be done, not only on ſungays and feſtivals, but on other 
days, „ another conſtitution of the ſaid archbiſhop : 
And theſe hours were to be ſung or rehearſed, not by the 
vicar alon:, but with the conſort and aſſiſtance of all the 
clergymen belonging to the church, which were the ec- 
cleſiaſtical family of the vicar. So that it is evident, that 
all vicars had a right of fitting there before the reformation, 
and by conſequence mult retain this right ſtill, unleſs it 
appear that they have quitted it : and it they have not for 
forty years paſt uſed the right, this breeds a preſcription 
apainſt them in the eccleſiaſtical courts. In many chan- 
cels are to be ſeen the ancient feats or ſtalls uſed by the 
vicar and his brethren in performing theſe religious offices, 
like thoſe which remain in the old choirs of cathedral and 
collegiate churches; and from hence it is, that cancellus 
and chorus (the chancel and the choir). are words of the 
5 ſame 
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Church. 


ſame ſignification. This being the place, where the body 
of the clergy of every church did ſing, or at leaſt rehearſeg 


| their breviary : and if any common pariſhioner may pre- 


ſcribe to a pew in the chancel, much more may the vicar, 
Johnſ. 243. 

As ihe ſeats were placed at the lower end of the Choir 
or chancel, for the daily uſe of the vicar ; ſo at the upper 
end ſtood the high altar of every church, where, as the 
vicar or his repreſentative was obliged to celebrate mats 


every ſunday and holiday of obligation ; ; ſo he might doit 


every day, if there was occaſion, or if he pleaſed : ſo that 


jt is clear, the uſe of the chancel was intirely in the vicar, 


whoever repaired it; and therefore no wonder if the 
pavement were not to be broken up without his leave ; 

and that thereupon he ſhould acquire a right of receiving 
what fees were due on ſuch occaſions. And the reforma- 


tion left the rights of parſon and vicar as it ans them. 
fobnſe 244. 


It is therefore a very groundleſs notion with impropria. 


tors, that they have the ſame right in the great chance], 


that a nobleman hath in a lefler. Theſe leſſer chincch 
are ſuppeſed by lawyers, to have been erected for the ſole 


uſe of thoſe noble perſons ; whereas it is clear the great 
chancels were originally for the uſe of clergy and people; 
but eſpecially for the celebration of the euchariſt, and 
Other publick offices of religion, there to be performed by 
the curateand his aſſiſtants. That the parſons repair theſe 
great chancels, doth not at all prove their ſole right 10 


them ; for they were bound originally to repair the church 


28 well as chancel ; and of common right the repairs of 
the church are ſtill in the parſon; it is cuſtom only caſes 
them of this burden, The ordinary hath no power to 
order morning or evening prayer to be ſaid in noblemes's 
chancels, but he can order them to be ſaid in the great 
chancel. Jahnſ. 244, 245. 
14. If any feats annexed to the church be oulled down, 
the property of the materials is in the parſon, and he may 
make uſe of them if they were placed in the church by any 
one of his own head without legal authority; but for the _ 
_ ſeats erected by the pariſhioners by good authority, it 
ſeemeth that the property of the materials upon removal is 


in the pariſhioners, | Degge, P. 1. c. 12, 
If any perſons on Vert own heads ſhall preſume to build 
any ſeat in the church, without licence of the ordi- 


nary, or conſent of the miniſter and churchwardens, cr in 


any inconvient place, or too high; it may be pulled 


down by order from the biſhop or his archdeacon, or by 


the 


| the Cl 
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J ne churchwardens, by the conſent of the pat ſon: for the 
n frechold of the church, and all things annexed to it, are 


N in the parſon ; and therefore if any preſume to cut or pull 
5 gown any ſeat annexed to the church, the parſon may have 
an action of treſpaſs againſt the miſdoer (tho' he formerly 
et t up,) if he do it without the parſon's conſent, or or- 
r 


(er from the ordinary; but if the ſeat be ſet looſe, he that 


; built it may remove it at his pleaſure. Degge P. 1. c. 12. 
| [a the caſe of G:bſon and right, in an action of tref- 
| pals brought by Gibſon, for breaking and cutting in 


pieces his pew, and taking it away; the defendants plead- 
ed, that they were churchwardens, and that the plaintiff 
bad built it in the church without licence. And by the 
court, Ihe treſpaſs is confeſſed; for tho* they may remove 
the ſeat, they cannot cut the timber and materials into 
pieces. Ney. 108, F po  D 
But it hath been ſaid, that this caſe is not law: be- 
cauſe the freehold of the church being in the incumbent, 
when the perſon has fixed a ſeat to it, it is then become 
parce] of his freehold, and conſequently the right is in 
him; ſo that the breaking the timber could not be preju=- 
licial to the other, becauſe he had no legal right to the 
materials, after they were fixed to the freehold, MNel/. 
. 
And Dr Watſen ſaith, altho' he will not queſtion the 
[ww of this caſe, yet thus much is to be ſaid againſt it; 
that the freehold being in another perſon, the annexing 
of the ſeat thereto ſeems to make the ſeat to be a part of 
the freehold, and ſo to be in him in whom the freehold 
is, and the uſe of it in them that have the uſe of the 
church; and if ſo, then the breaking the timber could 
be no wrong to him that had no legal right in it after it 
was faſtened to the freehold, and became (as other ſeats) 
of common uſe, and at the diſpoſal of the ordinary. 
IWaiſ. c 39. N | 8 Z : 
And further he ſaith, that if a man with the aſſent of 
the ordinary doth ſet up a ſeat in the nave of the church 
tor himſelf, and another doth pull down or deface it; 
treſpaſs vi et armis in ſuch caſe doth not lie againſt him, 
becauſe the freehold is in the parſon, and ſo the only re- 
medy is in the eccleſiaſtical court. JYatſ. c. 39. 3 
15. It is ſaid, that in all caſes of preſcriptions for ſeats, Rights to ſcats 
the ordinary hath nothing to do; but the matter is ſolely Where piadle, 
ccterminable at the common law. Degge. P. 1. c. 12 3 
And therefore if a ſuit be commenced in the ſpiritual 
court for a ſear, upon the account of preſcription ; a pro- 
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hibition will he for the pa ity ſued, becauſe whether the 
preſciiptiun be good or not, is not in the ſpiritual c- 
to fudge. Halſ. c. 20. 

And it is ſaid that the plaintiff, if it go againſt him, 
may have a prohibition às to the coſts; becauſe the *. 
is coram non judice as to the prigcipal: but there 5 
to be gaod reasons againſt that. For the ſpiritua] cc 
may in ieveral caſes proceed. upon libels grounded ON-Nres 
icription, where. _ eicripRon is not denieo . that 
ſach ſuits are not abſolu 519 cot am non judice; :) and ths 
reaſon why a pro bir tion mall be granted where the pre. 

cription or cuſtom is denied \ ſeemeth to = this; that 
the notion of cuſtoms and preſerip! tions is different by the 
eccichtaliical law from what it is at the common law, 28 0 
the time in ge tach cuſtom or preteription may be 
created: for the eccleftiftical law allows of diffe Ent tim: 5 
in creatin. 110 ms or oreſcrip! 1011S, and generally of lf; 
teme than! s allowed of by the common law, which own; 
no time in ſuch caſe, but that whercof there is no memo— 
ry of. man to the contrary. I hereſore the commen Jay 


will not ſuffer the ſpiritual courts to try kn einem 


Zült 


whereby they might aſfeci and charge perſons tnheritances, 4 
by adjudging them to be good, Which by the common x 
IW are no eien ions.  TFatf. c. 39. 2 

But the title to a ſeat is properly triable at the common he 
law, by action upon the cafe; and it is agreed, that the n 
plain: itt nced not to ſhew any reperation in his decir © 
tion, but he ought to prove reparation 10 evidence. I, \ 

4. 39. . x 
INevertheicſs, for a diſturbange in the ſeat, a man mij : 
ſue in the ſpiritual court; and the deſendant, if he will, 0 
may atmic the pre ſekiptiön to be tried there; as à defen⸗ : 
Cant Cothainodus, or a penſion, by preſcripiion, 2 Salli. 
551. L. Rahm. 55 ; 
VIII. Citds and ornaments 5 the church, 
T By the 1 El. c. 2. Such ornaments of the church, and | 
v Arnents iu bes 6% 155 761 ee ther co, ſpall be reta; e and be uſed, as as in | 
-” the church of Fnriand, by authority of parliament, in 19? ſer : 


cond eur 5 the ts bo cj Ling Edward the [1x th, until other 
order full Le tler eim taten 75 the authority of the queen's maj! fs 

uith ine advice £2 her commiſſioners appeinted and autharizid 
"4 at fect of Ling aud for cauſes cccle Pajtical « or 7 


the melretoiitun ef this aan 28; 


' 
4 
7/3: 4 . 7 &.4/ E 


Whew der Purſuant to this clauſe, the queen in the 
third year of her reign, g ranted ; 2 commiliion to the arch- 


biſhop, 


Eikop, tiſhop of London, Dr Billy and Dr Haddon, to 


the laid holy communion is to be adminiltced: At which 
time the ſame ſhall be placed ia fo good fort within the 


Church. 


TY 
WI 
OS 


reform the diſorders of chancels, and to add to the na- 
ments of them, by ordering the commandments to be 
placed at the call end; CGibſ. 201. os 
And by the rubrick before the common prayer: Such 
ernaments of the church, and of the winiſters theres, of dil 
times of their miniſtration, ſhall 'be retained and be in ue, as 
were in this church of England, by authority of parliament, in 
the ſecond year of the reign of ing Earbard the ſixtb. 
2. Reynolds, The archdeacons ſhall take care, that the Ordinary's care 
eithes of te altar be decent and in geod order; that the church 8 
have fit boots beth for ſinging and reading; and at bea bebe 
ſacerartal veſi mentis. Lindw. 52. 
By the ſtatute of Circumſpecle agatis, 13 K d, . 
The King to his judges fendeth g greeting. Ujz yourſelves cireumn- 
fretly, in all matters concerning the prelates, where they & 
1uniſh for that the church is not conventently deckel s th which 
caſes, the ſpiritual judge ſhall have p er to take Ane W!-4ge, 
mtwithfanding the king” g prehubition. 


Met conveniently decked | For the law alloweth the eccle- 
ſaſtical court to have conuſance in this caſe, of providing 
decent ornaments for the celebration of divine le! rvics. 
2 Infl. 489. 

3. Can, 85. The churchwardens or queſtmen ball take care ten 
care, that all things in the church be kept 1 in ſuch an or- care th. 
derly and decent” fort, without duft, or any thing, that 
may be either noiſume or unſcemly, as beſt Pee the 
houſe of God, and is preteribed in an homi:y to that cyl,» 

4. Can. $2. \V hercas we have no Coubt, but that in all Communion 
es within the realm of Eogland, convenient and table. 
Creent tables are provided and placed ior the celebration | 
of the holy communion z we appoint that the ſame tables 
ah from time to time be kap t and repaired | in ſuſticient 

and ſcemly manner, and covered in time of divine ſervice 
wi:h a carpet of {:1k or other decent ftuff, thought meet 
by the ordinary of the place (if any queſtion be made of 
it), and with a fair linen cloth at the time of the miniſtra- 
ton, as becometh that table, and ſo ſtand, laving when 


church or chancel, as thereby the miniſter may be more 
conveniently heard of the communicants in his prayer and 
miniflgation, and the communicants alſo more conveni- 
ently and in more number may communicate with the 
leid miniſter. And all this to be done at the charge of 
the pariſh, a | = 

2 2 In 
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| Reps higher, for the ſake of greater decency : And up: 


: things; for they are compellable to put things! in PRs 


| Pulpit. 


Reading deſk, .. 


Surplice, 


Font. 


about it, which were out of repair ; that the pariſhione; 


Church. 


In the caſe of Newſon and Bawldry. M. 1 An. The 
caſe was, that the communion table of ancient time bag 
been placed in the chancel ; that there were ancient tat 


at a meeting had reſolved to repair the chancel and rail; 
and to replace the table there, and raiſe the floor ſome 


on refuſal to pay the rate, and a prohibition pray: 
the court inclined that the pariſhioners might do these 


order, and 2s to the degrees of order and decency, there 
is no rule, but as the pariſhioners by a majority do a21te, 
Far. 70. | | 

S. In ancient times, the biſhops preached ſtandirz 
upon the ſteps of the altar. Afterwards it was found 
more convenient to have a erected for that purpoſe. 


Ayl. Par. 21. 


And by Eu #2, The churchwardens or queſtmen, 
at the common charge of the pariſhioners, in every 
church ſhall provide a comely and decent pulpit, to 
be ſet in a convenient place within the ſame, by the 
diſcretion of the ordinary of the place (if any queſtion 


do ariſe) ; and to be there ſeemly kept for the preaching 


of God's: word. 


6. Can. 82. And likewiſe a convenient ſcat ſhall be 
made at the charge of the pariſh, for the miniſter to read 
ſervice in. 


7. Can. 58. Every miniſter ſaying the Sublick 5 prayers, 


or miniſtring the ſacraments or other rites of the chuich, 


{hall wear a decent and comely ſurplice with fleeves, to be 
provided at the charge of the pariſh. And it any queſtion 
ariſe touching the matter, decency, or comelineſs there- 


of; the ſame ſhall be decided by the difcrction of the 
ordinary. | 


8. Can. 81. According to a former conſtitution, 100 
much neglected in many places, we appoint, that tnere 
ſhall be a font of ſtone in every church and chapel where 


| baptiſm is to be miniſtred: the ſame to be ſet in the an. 


Cheſt for atms. 


cient uſual places. In which 2 7 font the miniſter aal 
baptize publickly. 


Former conſtitution] To wit, among the canons of 1571 . 


Gib. 366. 


2. In an act in the 27 H. 8. for il of Qurds 
vagabonds, it was enacted, that money collected for the 


poor ſhould be kept in the common coffer or box ſtanding 


in the church of every pariſh. 


3 And 


Church. 


And by Can. 84. The churchwardens ſhall provide and 
have, within three months after the publiſhing of theſe 


| conſtitutions, a ſtrong cheſt, with a hole in the upper 


part thereof, to be provided at the charge of the pariſh, 


(if there be none ſuch already provided,) having three 
keys; of which one ſhall remain in the cuſtody of the 


arſon vicar or curate, and the other two in the cuſtody. 


of the churchwardens for the time being: which cheſt 


they ſhall ſet and faſten in the moſt convenient place, 


to the intent the pariſhioners may put into it their alms 


for thetr poor neighbours, And the parſon vicar or cu- 
race ſhall diligently from time to time, and eſpecially 


when men make their teſtaments, call upon exhort and 
move their neighbours to confer and give as they may 
well ſpare to the ſaid cheſt, declaring unto. them, that 
whereas heretofore they have been diligent to beſtow 


much ſubſtance otherwiſe than God commanded, upon 
ſuper{titious uſes, now they ought at this time to be much 


more ready to help the poor and needy, knowing that to 
relieve the poor is a ſacrifice which pleaſeth God: and 
that alſo, whatſoever is given for their comfort, is given 


to Chriſt himſelf, and is fo accepted of him, that he 


will mercifully reward the ſame. The which alms and 
devotion of the people, the keepers of the keys ſhall 
yeariy, quarterly, or oftener (as need requireth ) take out 
of the cheſt, and diſtribute the ſame in the preſence of 
molt of the pariſh, or of ſix of the chief of them, to be 
truly and faithfully delivered to their moſt poor and N 7 


ncighbours, 
10. Whilſt the ſentences of the offertory are in read- 


ing, the deacons, churchwardens, or other fit perſon 
appointed for that purpoſe, ſhall receive the alms for 


the poor, and other devotions of the people, in a de- 
cent baſin, to be provided by the 2 25 for that purpoſe, 


Rubr. 


This ertory was anciently an oblation for the uſe of 


the prieſt; but at the reformation it was changed | into 


alms for the poor. Ayl. Par. 394. 
11. Can. 20. The churchwardens, againſt the time of 
every communion, ſhall at the charge of the pariſh, with 


the advice and direction of the miniſter, provide a ſuf- 


ficient quantity of fine white bread and of good and whole- 


ſome wine: which wine we require to be brought to the 
communion table, in a clean and ſweet ſtanding pot, or 
Hoop of pewter, if not of purer metal. | 
nm IWinchelſea. 
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Baſin for the of. | 
fertory. | 


Chalice and 
other veſlels for 
the communiqn, 


Bells, 


Bier. 


Bible, 


fecond at lord Cromwell's injunctions under king Henry 
it was inforced by proclamation and a penalty of 40 0. 


EFEraſcus, was in the injunctions of Ed. 6. and continued 


| Queen El:zabeth's bible was called the Sie's bible; and 


. Common prayer. 
. book, 


every church and chapel ſhall, at the charge of the pa- 


Church. 


Il jnchelſea. The pariſhioners hall find at their bg 
Charge the cnalice or cup for the wine. Lindy, T5; 
| IL MER h BY: Lindwood, altho' expreſted in the fingy. 
Jar number, yet is not intended to exclude more than gi 
where more are e Lindw. 252. | 

12. Finchelfea. The pariſhioners, at their own charge, 
ſhalt find bells with TOPS, Lindw. 252. | 

13. inchelſea. The pariſhioners ſhall find, at th:;: 

own charge, a bier for the dead. Lind, 252. 

14. Can. 80. If any pariſhes be yet unfurniſhed of the 
bible of the la rgeſt volume; the churchwardens 11 


. 0 convenicut time provide the lame at the charge ei 


. 2 1 75 the largeſt vo. ume] Thi s was dire Jed by the 


the eighth; and in the thirty third year of the ſame reign, 


The like order for this, and alſo for the paraphraſe of 


in thoſe of queen Elizabeth; and (t together with the book 
of homilies) in the canons of 1571. But what bible 5 
here meant, by that of the largeſi volume, is not very clear, 
Ning James the firſt's tranſlation was not then made: 


the tranſlations and reviews, commonly called the prea: 
bible, were thoſ: of T indal and Coverdale in the time of 
king Henry the ciphth, and that which wa s pubiilhed by 
direction of archbiſhop Cranmer in the reign of Edward 
the ſixth. G7/½. 202. 


15. By Can. 80. The churchwardens or queitmen of 


r:iſh, provide the book of common prayer, lately ex- 
olained in ſome few points by his majeſty's authority ac- 
cording to the laws and his highneſs's prerogative in that 
behalf; and that, with all convenient ſpeed, but at the 


Far within two months after the R of thele 
our conſtitutions. 


Lately explained] To wit, in the conference at Hampton 
court. G1b/, 226. 
By the 1 El. c. 2. The book of. common prayer ſhall 


be provided at the charge of the pariſhioners of every pa- 
riſh and cathedral church. ſ. 19. 


By. the-13&-14 C. 2. c. 4. A 105 printed copy of the 


(preſent) book of common prayer ſhall, at the coſts and 


charges of the pariſhioners oi every pariſh- church and 
| chapeliy; 


ule. 


And by the 30 GC Ie: 3. for burying in woolen; all 


Church. 


chapelry, cathedra! church, college and hall, be provided 
before the feaſt of St Barth, loinew 1602, on pain of 21, 
z month for ſo long time as they hall be unprovided 
thereof. [. 2. 

16. Can. 80. If any pariſhes! be yet unforaiſhed of the 
book of homilies 4118 860 by authority ; the churcawar- 
dens hall within conventent time Provide tae fame at tne 

charge of the pariſh. 

17. By Can. 17. In every pariſh church and chapel, 
mall be Drovided one parchment book at che charge of 
the pariſh, wherein ſnall be written the day and year 
of every chriſtning, wedding, and burial Within the pa- 
riſh; and for tne fafe ke ceping thereof, the churchwar- 
dens at the charge of the par; In ihail provide one fure 
coffer, with three locks and keys, whcreof one to re- 
main with the minifler, and the other two with the church- 
wardens ſeverally. | 


Book of denn 


lies, 


Regilier book. 


And by the 25 C. 2. c. 33. The churchwardens ſhall. 


provide proper books of vellum, Or 9000 und durable 


paper; in which ail marrieges and banns of Narriage te- 
ſocctively, there publiſhed or ſolemnized, {hall be re- 
Cütred; to be carefully kept and prefer ve lor publick 


peiſons in holy orders, deans, parſons, Ueacons, vicatrs, 
curates, and their or any of their ſub{ijrties, ſhall take 
an exact account and keep a regiſter of every perſon buried 
in their reſpective precinets. : | 

18. Can. gg. The table of degrees of marriages pro- 
nibited, ſhall be in every church publickly let up at the 


charge of the pariſh, 
19. Can. 82. The ten commandments ſhall be fer at 


the charge of the patiihn, upon the eait end of every 


Table ofdegrces, 


Ten command- 
ments, 


church and chapel, where the people may beſt ſee and 


read the ſame, 


20. Can. 82. And other choſen ſentences ſhall at the 
like charge be written upon the walls of the faid churches 
and chapels, in places convenient. 

21. Lord Coke ſays, concerning the building or rec 


ing of tombs, ſepulchres, or monuments for the deceaſ- 


ed, in church, chancel, common chape], or churchyard, 


in convenient manner; it is lawful: for it is the laſt 


Sentences, 


Monumen ts. 


work of charity that can be done for the deccaſed; who 


whilſt he lived was a lively temple of the Holy Ghoſt, 
with a reverend regard and chriſtian hope of a joyful re- 
lucrection, And the defacing of them 1s s punifhable by 
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| 34% _ Church. 
the common law, as it appeareth in the book of the 9 Ei. fou! 
4. 14. the lady Wiche's caſe, wife of Sir Hugh Wits 
4 oy and ſo it was agreed by the whole court, M. 19 J. in 
the common pleas between Carven and Pym. And for 
the defacing thereof, they that build or erect the fane 


— 


4 ſhall have the action during their lives (as the lady Mic Th 
lb had in the caſe of the 9 Ed. 4;) and after their deceal::, vid 
i the heir of the deceaſed ſhall have the action. But the (pi 
1 building or erecting of the ſepulchre, tomb, or other his 
4 monument, ought not to be to the hindrance of the celt- th. 
fl bration of divine ſervice. 3 Ii. 202. I 
[ For of grave ſtones (he ſays), winding ſheets, coats Gf fa 

arms, penons, or other enſigns of honour, hauged uy al 

laid or placed in memory of the dead, the property re- G 

mains in the executors ; and they may have aQtions avaink n 


ſuch as break deface or carry them away, or an appeal of 
felony. 3 It. 110. 

But Sir Simon Degge ſays, he conceives that this mull 
be intended, by licence of the biſhop, or conſent of the 
parſon and churchwardens, Deppe ©. ts £12 

And Dr Watſon fays, this is to be underſtood of ſuch 
4 | monuments only, as are ſet up in the iles belonging to. 
1 particular perſons; or if they are ſet up in any other 
| part of the church, he ſuppoſes it is to be underſtood, 

that they were placed there with the Incumbent 5 confent, 

 Fath. e. 39. : 

And Dr Gibſon obfrving theregon Cath os "Me- 
numents, coat armour, dad other enſigns of honour, ſet 
up in memory of the deceaſed, may not be removed at 
the pleaſure of the ordinary or incumbent. On the con- 
frary, if either they or any other perſon ſhall take away 
ar deface them, the perſon who ſet them up ſhall have an 
action againſt them during his life, and after his death 

the heir of the deceaſed ſhall have the ſame, who (48 
they ſay) is inheritable to arms, and the like, as to heir 

looms; and it availeth not that they are annexed to the 
freehold, tho? that is in the parſon. But this, as he con- 
ceives, is to be underſtood with one limitation; if they 
were firſt ſet up with conſent of the ordinary: for though 
(as my lord Coke ſays) tombs ſepulchres or monuments 
may be erected for 15 deceaſed in church or chancel in 
convenient manner, the ordinary muſt be allowed the 
proper judge of that conveniency ; inaſmuch as ſuch erect- 
ing, as he addeth, ought not to be to the hindrance of 
the celebration of divine ſervice. And if they are erected 
| without conſent, and upon inquiry and 2 - 
5 Oun 


Church, 


bound to the hindrance of divine ſervice, he thinks it will 


not be denied, that in ſuch caſe the ordinary hath ſuffi- 
cient authority to decree a removal, without any danger 


| of an action at law. Gib/, 453, 454. 


M. 10 G. Paimer againſt the biſhop of Exeter. Sir 
Thomas Bury ſet up his arms in the church of St Da- 
vid's in Exeter. The ordinary promotes a ſuit in the 
ſpiritual court, to deface them, as being ſet up without 
his conſent. It was moved for a prokibition ; on the au- 
thorities that action lies by the heir for defacing the mo- 


nument of his anceitor : But Eyre and Forteſcue juſtices 


ja, the ordinary was judge what ornaments were proper, 


and might order them to be defaced, The ſame was af- 


terwards moved in the court of common pleas, and de- 
nied there alſo. Sir. 576. 

For the ordinary is the proper judge about a 
monuments, or putting up other ornaments in the church : 


yet nevertheleſs, notwithſtanding his allowance, an ap- 
pea] lies to the metropolitan, As in the caſe of Cart and 


Marſo, M. 11 G. 2. A diſpute aroſe between the par- 


ties, upon croſs petitions exhibited to the archdeacon of 


Bedford and commiſſary of the bithop of Lincoln, for 
leave to erect a monument againſt a pier in Dunſtable 
church, to the memory of their reſpective anceſtors. 
And upon allegations given in on both ſides, Marſh ap- 


pzaled to the arches againſt the admiſſion of Cart's alle 


zation, Upon which Cart moved tor a prohibition ; in- 
liſting, 1. That ornaments are diſcretionary only in the 
ordinary, and therefore no appeal would lie. Or, 2. If 
itdid, yet it muſt be to the biſhop of Lincoln, and not 


to the: arches, But the court held, that tho' ornaments. 


cannot be ſet up without the conſent of the ordinary 


yet it muſt be exerciſed according to a prudent and le- 


gal diſcretion, which the ſuperior hath a right to look 
into and correct; and therefore the appeal well lay, as it 
coth in caſes of granting of adminiſtration to one, where 


there are two in equal degree. And as to its being an 
appeal to the arches, it was held, that wherever the act 
is done by a commiſſary, it is conſidered as the act of the 
ordinary himſelf; and to him no appeal will lie from his 


own act, and it muſt conſequently be to the metropo- 
Jitan. 80 the rule for a eee, was diſcharged. 
Str, 1080. 
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22. If any ſuperſiitious pictures are in a window of [mages 


a church or ile, it is not lawful for any to break them 


without licence of the ordinary: and in Prictet's caſe, 
WAY. 
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Other goods and 
d nA ments. 


Church. 
Wray chief juſtice bound the offender to the good bebz. 
viour. rs. Ja. 366. | 

22. eſides what hath been obſerved in particular, there 
are many other articies for which no proviſion is mas. 
by any ſpecial law, and therefore muſt be referred ty the 
general power of the churchwerdens, with the conſent 4; 
the major part of the einen as aforcſaid, and undes 
the direction of the ordinary; fuch as the erecting Cal 
Teries, adding new bells (and d of conſequence, "ty 1 
foetneth; f:laries for the ringers), organs, clock, chime: 
king's arms, pulpit cloths, herſe cloth, ruſhes or mats, 
veſtry furniture, and ſuch like. 

There are alſo beſides theſe, by an ancient conftit tution 
of archbiſhop Winchelſea, divers other particulars injoin- 
ed to be found at the charge of the pariſh, which ſince 
the reformation are become for the moſt part obſolete; 
but nevertheleſs, as they frequently occur in our books, 


it may be proper not to paſs them altogether Unnoticee, 


* hich conftitution is thus: 
The par:ſhioners ſhall find at their own charge, theſe ſeverc. 


things following ; E ſegend, an antiphonar, 7 grail, a Hſaiter, 


a troper, an ordinal, a mijjol, a manual, ths principal ve). 


ment, with a cheſible, a dalmatic, a tunic, with a cre! Cit, 


and all its appendages, a frental for the great altar, 2d. 
three towels, three ſurplices, one rachet, a croſs for þ e e | 
croſs far the dead, a cerſer, a lanthern, an ag bel ts 


be carried before the body of Chrifl in the viſtation of the 
fick, a pyæ for the body of Chriſt, a decent veil for lent, hannes 


for the rogatims, a veſſel for the Li:fſed water, an oſcrelaters, 
a candleflick for the taper at Eaſter, a fort with a lock and 
Fey, the images in the church, the chief image in the chancel, 
the reparation of the bod of the church within and with? 
as well in the images as in the glaſs windows, the repare- 
#10n of bos and ri When? ver they ſpall need. Lindo ; 
257. ney 


Legend] The book containing leflons to be read in the 


publick lerer. taken out of the holy fcripture, the lives 


i fatats, the writings of the ancient fathers and Oche; 


| Joftors of che church, Lindw, 25 T. 


Anti pbenar] From ali contre, and gum fonus; ſo called 
tom the alternate fepetition of the pfalm; one part 
thereof being ſung by, one part of the choir, and the 
other part thereof by the other- part of the choir : And 
it contained not only the antiphone, as the word bar ely 
Agnifies, but alſo tue invitatories, hymns, reſponfories, 
| 3 


Py 
14 


Church. 


verſes, collects; and whatever was ſaid or ſung in the 


ciicir, called the ſcven hours, or breviary, except the 


jeſſons. Lindw. 251. 


Grail] Gradale; ſtrigly taken, this fignifieth that 


which 15 ſung eradatim.: lter the epiſtle: but here it is to 


be inderffood of that whole book which containeth all 
that was to be ſung by the quite at high miſs; the tracts, 
ſequences, hallelujahs, the creed, offertory, triſagium, 
and the reſt; as alſo the office for einlung the holy 


water. T 251. 


Pfalter] The book wherein the platens are contained. 
Liadib. 251. | | 


Troper] Thi 18 contained the ſequences only; ; which 


were not in all grails. The ſequences were devotions 


uled after the epiſtle. Lindw. 251. 


Orainal] The book which ordereth the manner of per- 
forming divine ſervice: and ſeemeth to be the ſame which 


Was SIO the Ty or x hk and ſometimes e 5 


J The book which containeth all things pertain= 


ing to the ſay ing of maſs, Lindi. 251. 


Manual] So called a manu, as being required to be 
conftantiy at band; and it ſeemeth to be the ſame as the 
i; and containeth all things belonging to the mini— 
Ration of the ſacraments and ſacramentals : alfo the bleſ- 

ing of fonts, and other things by the uſe of the church 
Es g benediction: and the whole ſervice uſed at pro- 
ceiions, Lind. 251. 


Principal veſiment] That is, the beſt cope to be worn 
on the principal fealts. Lind. 252. 


Cheſable] Caſula; the garment worn "by the pricft, 


next under the cope: which was called alſo the planet. 


And it is ſaid to be ſo called, as being a kind of cottage 


(as it were), or little houſe; covering him all over. 


Lind, 202, 


Dalmati:- A deacon's garment; 10 called, from being 
at iſt woven in Dalmatia. Lind. 252. Jonnſ. Minch. 


Tunic] The ſubdezcon's garment, which he uſeth in 


ſerving the miniſter at the aſs. Lind. 252. 


Cboral cope] Capa in choro: a cope, not ſo god as 
that to be uſed on ieltivais, but to be worn by the 


4 prieſt 
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Who hath the 


property in the 
goods of tlie 
church. 


church is dedicated: 


3 the church is dedicated. 


Church. 


prieſt who preſided at the ſaying or ſinging the hours 


Johnſ. 


The capa was ſo called a caplendo, becauſe it contain- 
eth or covereth the whole man. Lind. 252. 


And all its appendages. ] To wit, the amyt, ald, girdle, 


maniple, and ſtole, Lind. 252. 


Frontal] A ſquare piece of linen cloth covering the 20. 


tar, and hanging down from it; otherwiſe called a pull, 
Lind. 252. 


or the great alter? In honour of "the ſaint to whom the 


which was wont to be placed 1n the 
choir, as in a more ſolemn part of the church. Lind, 


252. 


Three towels] Two to be laid upon the altar under the 


TAPAS ; and the third for wiping the hands, Lind, 252, 


vree ſurplices] For the uſe of the three miniſters of the 
church; the prieſt, deacon, and ſubdeacon. Lind. 252. 


Nocbet) Rochet is 2 ſurplice, ſave that it has no ſleeves; 
and was for the clerk who affifted the prieſt at the mals; 
or ſor the prieſt when he beptized children, that his ams 


might be more at liberty, Lind, 252, 


A cross for the dead] To be laid on the calls; as it 


ſeemeth; or on the corps When it was | DOORS to the 
church. John,. 


Pyr! With a lid or - cover, Lind: 252. 


Oſculat ry] This was a tablet or board, with the picture 
of Chriſt, tae bleiſzd Virgin, or the like; which the priet 


Killed himſelf, and gave to 'the people for the lame pur- 


poie, after the conſecration was performed, inſtead of oh 


ancient kiis of charity, Jobnf. 


Jmages] To wit, of Chriſt crucified, and of other ſaints 


Lind. 253. 


The chief i image in the chancel] That is, of the ſaint to 
Lindw. 25 3. 
24. A perſon may give or Cedicate goods to God's ſer- 


vice in ſuch a church, and deliver them into the cuſtody 


ot tie churchwardens, and thereby the property 1 is imme- 
diately changed. 2 Fx. £13. 


And 


Church, 

And if a man erect a pew in the church, or hang up a 
bell in the ſteeple, they do thereby become church goods 
(though they are not expreſs]y given to the church), and 
he may not afterwards remove _ 5 if he does, the 
churchwardens may ſue him. 

The ſoil and freehuld of the church 4010 churchyard is 
in the patſon; but the fee ſimple of the glebe is in abey- 
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ance. 1 Jnfl. 341. And if the walls, windows, or doors 


of the church be, broken by any perſon, or the trees in 
the churchyard be cut down, or graſs there be eaten up 
by a ftranger ; the incumbent of the redory (or his te- 
nant if _ be "we 0 have his action for the Anne 


al. c. 


But * ods of the church do not belong to the in- | 


cumbent, but to the pariſhioners; and if they be taken 


away, Or broken, the churchwardens ſhall have their ac- 


tion of treſpaſs at the common law. Watſ. c. 29. As 
in the caſe of Buckſa/, T. 12 7. But whereas it is there 


| ſaid, that ſuit ſhall not be therefore in the ſpiritual court; 


a later judgment (E 38. C. 2.) ſays, that tho” the church-. 


wardens had an action at common law, againſt thoſe who. 


had taken away the bells, yet the more proper remedy was 


in the ſpiritual court, becauſe at the common law only 


damages wouid be recovered, but the ſpirituel court would 


decree the reſtoring of the thing itſelf, 1 Rull's Rep. 57. 


1 Cid. 281. Gilſ. 206. 

By the civil law, the goods belonging to a church are 
forbidden to be alienated or pawned, unlefs for the re- 
demption of captives, for relicf of the poor in time of 


great tamine and want, or for paying the debts of the 
_ church if a ſupply cannot be otherwiſe raiſed, or upon 


other caſes of neceſſity or great advantage to the church, 
And in every aliena ion, the cauſe mult be firſt examined, 
and the decree of the prelate intervene, with the conſent 
of the whole clergy or chapter. I Civ. L. 142. 

But by the laws of England, the goods belonging to a 


church may be alienated ; yet the churchwardens alone 


cannot diſpoſe of them, without the conſent of the pariſh ; 
9d a gift of ſuch goods by them without the conſent of 


de ſidemen or veſtry is vo vid, Watp. c. 39. 


IX. Church rate. 


1. Rates for reparation of the church are to be made 
by the churchwardens, together with the pariſhioners aſ- 


ſembled, 


Rate to be de 
at a v eſtry mtet- 
ing. 


Perſonal charge 
in reſpect of the 
land. 


Church. 


ſembled upon publick notice given in the church. And 
the major part of them that appear, ſhall bind the pariſh ; 
or if none appear, the churchwardens alone may make the 
rate; becauſe they, and not the pariſhioners, are to be 
Cited and puniſhed, in defect of repairs. But the biſhcy 
cannot direct a commiſſion, to rate the pariſhioners, and 
appoint what each one ſhall pay: this muſt be done by 
the churchwardens and pariſhioners ; and the fpiritua] 
court may inflift ſpiritual cenſures till they do. Gib/. 
196. 1 Bac. Ar. 373. 

But if the rate be illegally. impoſed, by ſuch commiſ. 
ſion from the biſhop, or otherwiſe, without the pariſhi- 
oners conſent; yet if it be after allented to, and confirm- 
ed by the major part of the pariſhioners, that witl make 
it good. JYatf. c. 29. 1 | 

2. And theſe levies are not charzeable upon the land, 
but upon the perſon in reſpe& of the land, for the more 
equality and indifferency. Degge, P. I. c. 12. 

And houſes as well as lands are chargeable, and in ſome 
places houſes only; as in cities and large towns where there 
are only houſes, and no lands to be charged. Heil. 135. 


2 Lutw. 1019. 


Whether there 
- ſhall he two 
rates; one for 
the fabrick, and 
another for or- 

Na ments. 


3. It hath been ſaid, that if a perſon be rated for the 
ornaments of the church, according to his land which he 
hath in the pariſh; a prohibition lieth : becauſe for thele 
he ought to be rated according to ns perſonal eſtate. 


- Nell; Abr. 291. 


And that if a perſon who is not an inhabitant withi in 


the pariſh, but bath land there, is rated there for the or- 
naments of the church according to his land; a probibi— 


tion lieth: for the inhabitants ought to be rated for them. 


M. 20 F. And Yelverton ſaid, that this had been divers 


times ſo reſolved. 2 Koll's Aör. 291. 

And Lindwood ſays, that perſons living out of the pa— 
riſh, and having lands within the pariſh, ſhall be rated for 
the ſame in reſpect of real but not of perſonal charges; 


and for this he refers to ſeveral paſſages in the cibil law. 
Lindi. 255. 


And Dr Gibſon ſays, a rate for the reparation of the 


fabrick of the church is real, charging the land, and not 
the perſon; but a rate for ornaments is perſons), upon 


the goods and not upon the land. Thus it was denne! 
and agreed in the court of king's bench, E. 8 Jac. v where 
the tax was, for the reparation If the church, for church 
ornaments, and for ſexton's wages; and eels the per- 
{on rated, tho an occupier of land in the pariſh, Wen 

Out 


REST. 
Thurch. 
cut of 1 it, he was declared to be unduly rated in the two 


laſt articles; and it was further agreed, that if a tax be 
made for the reparation of ſcats in a church, a foreigner 


(hall not be taxed for that, becauſe he hath no benefit by : 


them in particular. [Ihe ſame diſtinction, as to orna- 


ments „ Was again declared t to „be good, A. 20 e And 


hs matter was, a tax for ha bells of the church, a pro- 
bibition was granted, upon this lugoel tion, that the party 
ho prayed It, was not an inhabitant of the pariſh; and 
the court gave for reaſon, becauſe it is a perſonal charge to 

„nich the inhabitants alone are liable, and not thoſe who 

" occupy in that parich, and Hue in another. Gil/. 
705 

But upon trial of the fame caſe, upon the prohibition, 
F. 1 UV. it was determined, that Yeidward, although he 
lived in another pariſh, was liable: as will appear after 
Wards. 

And Sir Simon Degge faith thus: There hath ber n dos 
queſtion made, whether one that holds lands in one pa- 
r:ſh, and reſides in another, may be charged to the or- 


naments of the pariſh where he doth not reſide ; and ſome 


opinions have been, that foreigners were only chargeable 


to the ſhell of the church, but not to bells, ſeats, or or- 


naments. But he eye, he conceives the law to be clear 
othetrwiſe; and that the forcigner that holds lands in 
the pariſh, is as much oblig ed to pay towards the bells 
ſeats and ornaments, as to the repair of the church; 
otherwiſe there would. be great confuſion in making ſe— 
veral levies, the one for the repair of the church, the 
other for the ornaments, which he ſays he never obſerv- 
ed to be practiſed within his knowledge, And it is pot- 
ſiole that all, or the greateſt part of the land in a pariſh 

may be held by foreigners: and it were unreaſonable in 


ſuch caſe to lay the whole charge upon the inhabitants, 


which may be but a poor ſhepherd. The reaſon alledged 


againſt this charge upon the loreigners, is chicily becauſe 
the foreigner hath no benefit by the bells, feats and or- 


naments; which receives an anſwer in Zeffrey's caſe (5 Co. 


67. ), for there it is reſolved, that landholders that live. 
in a foreign pariſh, are in judgment of law inhabitants 


and pariſhioners, as well in the pariſh where they hold 
lands, as where they reſide; and may come to the pariſh 
meetings, and have votes there as well as others. For 
authorities in the caſc, it is clear by the canon law, that 
all landholders, whether they live in the pariſh or out of 

it, 
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Church. 


it, are bound to contribute. And he hath ſeen (he ſays) 
a report under the hand of Mr Latch, that it was e ol 

ed in Wilhymot's caſe, H. 6 7a. and in Chefler” s caſe in 
the 10 Ja. that a foreigner that held lands in another pe— 


riſh wherein he did not refide, was as much chargeable 


to the ancient ornaments of the church, as bells, ras, 


and the like, as thoſe that lived in the pariſh; but that 


ſuch landholders could not be charged to new bells, ot 
gans, or ſich like. And Mr Bulſtrode (1 Bulſtr. 20.) te- 


ports a cafe about the fame time, that the chief Jullice 


Fleming and Mr juſtice Williams were of the ſame opinion, 


and gave this reaſon, that the foreigner might come to 
| the church if he pleaſed, Degge P. 1. c. 12. 


To be charged 
with equality as 
indiflerence. 


And the practice, for the eaſe and convenience thereof, 
ſeemeth now generally to go with this latter opinion. 
4. If a pariſh plead a cuſtom for it to be laid only for 
lands, and not for houſes: or to be laid only for arable 
lands, and to be excuſed for their paſtures; or to be laid 
only for their ſheep walks, and not for the reſt ; the cu- 


ſtom cannot be good: for by the law, all lands and houſcs 


are to be equally rated; and their paying for ſome part, 


can be no good cauſe for the diſcharge of the reſt. Hal 


135 Latch. 203. 


Stratford. All 1 as well a as others what. 


forver, having poſſeſſions farms or rents, which are nat of the 


glebe or endowment of the churches to be repaired, living with- 
in the pariſh or elſewhere, ſhall be bound. to contribute with the 


reſi of the pariſhioners of the aforeſaid churches, as often as 


ſhall be reedful, to all charges incumbent upon the pariſhioners, 
concerning their church and the ornaments thereof, by law or 

cuſtom; having reſpett unto the quantity of ſuch poſſeſſions 
end rents. Whereunto, ſo often as ſball be neceſſary, the ordi- 


nary ſhall compel them by eccleſi ical cenſures and other law- 
Jul means. Lind. 255. 


M bich are nit of the glebe or . endrwment of the charcher to be 


repaired] Therefore it ſuch lands be of the glebe or endow-. 


ment of the churches; he who is tenant of the lands, 
ought not to contribute to ſuch repairs or ornaments. 


Lindw. 255. 


Of the churches to be repaired] From hence it >ppeareth, 
that if there be lands within the pariſh belonging to an- 


other church, and which are of the g hebe or endowment 


of ſuch other church ; yet they who have ſuch lands, 
ought to con tribute 10 the repairs and ornaments of ihe 
| church 


Church. : 


church of that pariſh, within which pariſh ſuch lands do 
lie, Lindw. 255. | 

IVith the ref? of the pariſhioners] This implieth, that they 
who live out of the pariſh, and have lands within the pa- 
rin, ought to be rated amoneſt the pariſhioners of that 
pariſh where the lands lie. Lind. 255. 


353 


Their church] To wit, the building, repairing, or other 


ſuſtentation thereof. Lind. 255. 


Having reſpeft unto the quantity of ſuch poſſeſſions] Which 
ought to be eſtimated according to the value of the rent. 
Lind. 255. _ „„ 8 

5. If a perſon inhabiteth in one pariſh, and hath land 
in another pariſh, which he occupieth himſelf there; he 


ſhall be charged for this land, for the reparation of the 


Land lying in 
another pariſh, 


church of the pariſh in which the land lieth : becauſe he 


may come there when he will, and he is to be charged in 
reſpe&t of the land, 2 RolPs Abr. 289. | 

But a perſon cannot be charged in the pariſh where he 
inhabiteth, for land which he hath in another pariſh, to 
the reparation of that church, where he inhabiterh ; for 


then he might be twice charged: for he may be charged. 


for this in the pariſh where the land lieth. 2 Roll's Abr. 
N 5 


And therefore the rate ſhall be laid upon all lands with- 


in the pariſh, altho' the occupiers inhabit in another pa— 
riſh, Which point was firſt fully ſettled in He's caſe, 
M.31 & 32 El. (5 Co. 66.) where it was alſo reſolved (pur- 
ſuant to the opinion of divers civilians under their hands), 
that ſuch occupation of land maketh the perſon occupying 


a pariſhioner, and intitles him to come to the aſſemblies of 


the ſame pariſh, when they meet together for ſuch pur- 
poſes; and it was ſaid, that if ſuch lands were not liable 
to be rated, a perſon who inhabiteth in one pariſh might 


occupy the greateſt part of the lands in another pariſh, 


and fo churches might come to ruin. And altho', feven 


years after this, in the caſe of Paget and Crumpton (Cre. 
El, 659.) a prohibition was obtained, upon a ſurmiſe, 


that the perſon rated lived not in the pariſh; yet upon 


light of this precedent, Popham chief juſtice changed his 


opinion, and it was reſolved by him and the wh. le court, 
that a conſultation ſhould be granted; and now (1rd 


Coke ſays) this is generally allowed and received for law. 


G11. 1 5 „„ WOE. 

7. 1 . N oodward and Makepeace, Woodward who 
lived in the dioceſe of Litchfield and Coventry, but oc- 
You, I. Aa cunied 
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Tenant to be 


charged, and not 


the leſſor. 


In what caſe __ 


cupied lands | in the pariſh of D. in the dioceſe of Peter: 


of the bells; and becauſe be refuſed to pay, was Cited in- 


Church. 


borough, was in the ſaid pariſh of D. taxed in reſpec af 
his land, as an inbabitant, towards a rate for new calling 


to the court of the biſhop of Peterborough, and libelle! 
againſt for this matter. And by the court; this is not 
a Citing out of the dioceſe, within the ſtature of the 32 H. 
8. c. 9. ſor he is an inhabitant where he occupies the 
land, as well as where he perſonally reſides : Secondly, 
that aftho' he doth not perſonally live in the pariſh, ye 
by having lands in his hands he is taxable : And wheteas 
it was pretended, that the bells were but ornaments, it 
was held, that they were more than mere ornaments; 
that they were as neceſſary as the ſteeple, which is of no 
uſe without the bells; and Holt chief juſtice (aid, If he 
be an inhabitant as to the church, which is confeſſed, 
how can he not be an inhabitant as to the ornaments of 
the church? 1 Salk, 164. 

6. Where ſuch lands are in farm; not the leſſor, but 
the tenant ſhall pay, For (as it was determined in Teffrey's 
caſe before cited) there is an inhabitant and pariſhioner 
who may be charged; and the receipt of the rent doth 
not make the leflor a pariſhioner. And ſo it was reſolved 
in the 4 . (4 Mad. 148.) where a libe] was in the ſpi- | 
ritual court, for not paying a rate; and the ſuggeſtion in t 
order to a prohibition was, that the lands were in the 


( 
occupation of his tenant, and himſelf was not a pz- 


founder of a 


church m 


ay be 


exempted, 


Rectory how far 


excmpted, 


In'iab! 


Chapelry hex KAL it 18 4 ene chapel, and tho” they co repair chat cha- 


e Dp ted. 


adjudged by the whole court in ſerjeant Dave's caſe, 
Without any queſtion made of it, Gis/. 197. 


nts of a 


ation, he and his tenants have been freed from the charge 


are not chargeable to the repair of the body of the church, 


riſhioner; and it was held to be a good ſuggeſtion, and 
that the tenant ſhould be charged, and not the owner, 
Gib. 197. | | - 

tis Raids that the patron of a church, as in rigbt p 
of the founder, may preſcribe, that in reſpect of the found- 


of repairing the church. Degge, P. 1. c. 12. 
8. The tectory or vicarage which is derived out of it, 


ſteeple e, publick chapels, or ornaments; being at the whole 
charge cf repairing the chancel. Degge, P. 1. 6 11. 
But an impropriztor of a rectory or parſonage, though 
bound to repair the chance], is allo bound to contribute 
to the re par. 1t:07s of the 8 in caſe he hath lands in 
the pariſh which are not parcel of the reQtory, This was 


The inhabitants of a precin& where is a chap), tho“ 


pe, 
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pel, are nevertheleſs of common right contributory to the 
repairs of the mother church. If they have feats at the 
mother church, to go thither waen they pleaſe, or re- 
ceive ſacraments, or ſacramentals, or marry, chriſten, or 
bury at it, there can be no pretence for a diſcharge, 
Nor can any thing fupport that plea, but that they have 
time out of mind been diſcharged (which alto is doubted 
whether it be of itſelf a full diſcharge) ; or that in con- 
fideration thereof, they have paid ſo much to the repair 
of the church, or the wall of the churchyard, or the 
keeping of a bell, or the like compoſitions (which are 
clearly a diſcharge). Gib. 197. V | 
Dr Godolphin ſays, it is contrary to common right, 
that they who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church ; for it may 
be that the church, being built with ftone, may not need 
any reparation within the memory of man : and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 
diſcharge ſhewed. God. 153. %%%ͤ;¶᷑ od . 
10. The hall of a company being rated to the repairs Hall of a com- 
of a church, the ſpiritual court in caſe of non-payment Pen, 
may proceed againſt the maſter and wardens of ſuch com- 
pany. For the hall is liable to pay, and they cannot 
proceed otherwiſe than by citation; which may be exe<cu- . 
ted upon an aggregate corporation; and therefore the 
ofhcers of the corporation are to be cited; and the rate 
paid by them is to be allowed in their accounts. T. Jones 
187. : N e 
11. If a petty chapman take a ſtanding, for rent to stall in a mar- 
be paid by him, in the waſte of the manor within the mar- Ket. 2 
ket, for two or three hours every market day, to fell his 
commodities, the market being holden there one day every 
week, but he inhabiteth in another pariſh; he may not be 
rated to the reparation of the church for this ſtanding, 
2 Rell's Abr. 289. T7 
12. An order and direction ſet down by Dr King, Dr Manner of lay- 
Lewen, Dr Lynſey, Dr Hoane, Dr Sweite, Dr Steward, OY N 
and others, doctors of the civil law, to the number 9 8 
thirteen in all, aſſembled together in the common dining 
hall of dodtors commons in London, touching a courte 
to be obſerved by the aſſeſſors, in their taxations of the 
church and walls of the churchyard of Wrotnam in Kent; 
and to be applied generally, upon occaſion of like repara- 
tions, to all places in England whatſoever. 
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Church. 


(1) Every inhabitant dwelling within the pariſh, is 


to be charged according to his ability, whether in land x 


living within the ſame pariſh, or for his goods there; that 
is to ſay, for the beſt of them, but not for both, 

(2) Every farmer dwelling out of the pariſh, and hay. 
ing lands and living within the ſaid pariſh in his on 


occupation, is to be charged to the value of the ſame lands 


for the beſt, but not for both. 


be charged for that mill; and the owner thereof (if he be 


_ pariſh, beſides the mill. 


| hereditaments, inhabiting within the pariſh, is to be taxed 
according to his wealth in regard of a pariſhioner, altho' 


Form of the al- 
lellment. 


ing lands and living within the pariſh, in the occupation 
of any farmer or farmers, is not to be charged; but the 
farmer or farmers thereof are to be charged in particu. 
larity, every one according to the value of the land which 


the taxation of them to the reſidue of the pariſh,” God, 
Append. 10, 11. 


$5 of 
NY hereby this ——— day of 


cc 


or living, or elſe to the value of the ſtock thereupon; 


even for the beft, but not for both. 


(3) Every firmer dwelling out of the pariſh, and hay. 


he occupieth, or according to the ſtock thereupon ; even 


(4) Every inhabitant and farmer occupying arable land 
within the pariſh, and feeding his cattle out of the pariſh, 
is to be charged for the arable lands within the pariſh, 
altho' his cattle be fed out of the pariſh. 


(5) Every farmer of any mill within the pariſh, is to 
an inhabitant) is to be charged for his deb in the ſame 


(6) Every owner of lands tenements copyholds or other 


he occupy none of them himſelf; and his farmer or farm- 
ers alſo are to be taxed for occupying only. 


(7) The aſſeſſors are not to tax themſelves, but to leave 


13. The form of the church rate may be this: 
We the church wardens and other pariſhioners of the 
parifh of in the county of =—— and dioceſe 
' whoſe names are hereunto ſubſcribed, do 
in the year ——— 2 
our veſtry meeting for that purpoſe aſſembled, rate and 
tax all and every the inhabitants and pariſhioners of 
the pariſh aforeſaid, here under mentioned, for and - 
towards the repairs of the church of the ſaid pariſh | for 
th:s preſent year, the leyeral ſums following : Viz. 


(c 
cc 


o 


* 


£8 


NB. 


. -, as 


= 4 
AB. — — - 1 2 0 
E. F. — — — 0 2 6 
And ſo on. 
5 a j Churchwardens, 
PEO * £ Pariſhioners. 


&c. 


46; And if any perſon find himſelf aggrieved at the in- 
equality of any ſuch aſſeſſment, his appeal is to the ec- 
cleſiaſtical judge, who i is to ſce right done, Degge, P.1. 


"% ; 


15. And if any of the 8 refuſe to pay their 
rates, being demanded by the churchwardens, they are to 
be ſued for, and to be recovered in the eccleſiaſtical courts, 
and not elſewhere. Degge, P. 1. c. 12. 


Appeal againſt 


the aſſeſlment. 


Levying the af- 
ſeſlment. 


For the cognizance of rates made for the reparation of 


churches and churchyards, belongs to the ſpiritual court. 


This is in conſequence of the foregoing ſtatute of the 13 
Ed. 1. concerning repairs as of ſpiritual cognizance; inaſ- 


much as the right of judging of rates, and the inforciag 
of them, is of abſolute neceſlity to render the ſtatute ef- 
fectual. Gib/e, 195. 


Purſuant to the, general 8 chibi have on 


many occaſions been denied, or conſultations granted, by 


the temporal courts, As in the caſe of Paget and Crump- 


tin (Cro. El. 659); where it was moved, that they of 


the ſpiritual c, Art would try the quantity of the land (the 


tax being according to the rate of their land, and the per- 


lon pretending that he was taxed for more land than he 


really had) and it was alledged, that this was always tri- 


able at the common law; the reſolution of the court was, 


that the principal beiog ſuable in the ſpiritual court, the 


circumſtances concerning it are inquirable and triable 


there alſo: and a conſaliation was awarded, 80 alſo 


where it was ſuggeſted in order to a prohibition, that the 
lands were over-rated ; and that the cuſtom of the pariſh 
was, not to be rated according to lands and houles, but 


according to ſheep walks: the court declared, as to the 


first luggeſtion, that it was not material; becauſe rates 


A a 3 being 
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aſtical court, 


not in the pariſh where it is aſſefled; 


Church. 


being to be proporticned to che value of the land, the vz. 


juing of the land muſt properly belong to the ira | 


court: And as to the ſecond, it was faid by He up 
(but noc finally reſolved by the court) it of coma 
riget, the houſe and all the lands are chargeable the 
W 80 on of the church; and 928 cuſtoms, in prcjudice 
of ſuch reparations, are void; at another time, the 
diicharge by cuſtom of 900 acres 1 57 wood, from payment 
of church rates, Was declared to be a eaftom againſt law. 
Again, in the caſe of Lengmore and Churchyard, (Latch 


217.) where the ſuggeſtion was, that by cuſtom the at 


ought to be in proportion to the king s tax, and that the 
party was rated above that proportion; Bulſtrode (aid, 


this was a ſpiritual matter, and ought to be tried in the 


spiritual court, unleſs it appeared, that ſome proof which 
ought to be allowed by the rules of the common law, 
had been offered there and diſallowed: and in the event, 
conſultation was awarded by the whole court. So {Pepb, 
197.) where it was alledged that the rate was im poſed 
needlefsly (viz. for caſting new bells, where there were 


four ng: a prohibition was denied. In like manner 


(1 Ventr. 308.) where a prohibition was prayed, upon a 


ſurmiſe chat the tax was impoſed upon one pert of the 
| pariſh, omitting the reſt ; the court doubted, in regard it 
Was not alledged, that they had offered that plea in the 

eccleſiaſtical gurt; becauſe reparation of churches is pro- 


per for their cognizance. And tho” a pronibition was 
granted, that the others might demur, if they thought fit, 
yet it was afterwards countermanded: For this may be 
properly nleaded in the 3 court, and if not allowed, 


is Cauſe of appeal. Gubſ. 19 


So if a ſuit is in W $ the elenden court for a 
church rate, and a cuitom pleaded of a certain ſum, or 
of ſomething done, in lieu of the rate, id that plea is 
admitted, they may proceed to try that auſtot in the 
ſeme manner as a modus; but if the cuſtom is denicd, it 


Will be a proper ground for a prohibition (by the od 


chancellor Z{ardwicke) for defect of trial in the eccleſi- 


for the irying of the cuſtom is the province 
of the common law. I /4thyn:, 289. 


So 1i the bounds of the rarifh come in dilpute in the 


eccleſiaſtical count, that is, if the party 2 ſſeſied aver 


the land tor which he is aſſeſſed lies in another pariſh, and 


if the paity be con- 


tenticus, he i have a; prohibition, and . it at com- 
| mon aW. 1 * Co 1 25 


And 


01 


Church. 


And by the 17 Geo. 2. c. 37. Where there ſhall be any 


dilpute, in what pariſh or place, improved waſtes, and 


grained and improved marth lands lie, and ought tobe rated; 

the occupiers of ſuch lands, or houſes built thereon, trhes 
ariſing therefrom, mines therein, and ſaleable ander woods, 

all be rated to this and all other pariſh rates, within ſuch 
pariſh and place as lies neareſt to ſuch lands: and if on 
zpplication to the officers of ſuch pariſh or place to have 
them rated as aforeſaid, any diſpute {hall ariſe, the juſtices 
of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes and places adjoining to ſuch lands, and to all others 
intereſted therein, may hear and determine the ſame on the 
appeal of any pe erfon intereſted, and may cauſe the ſame 
to be equally aſſeſſed ; whoſe Jeterminati on therein ſhall be 
final. But this mall not determine the boundaries of any 
parich or place, other than for the purpoſe of rating ſuch 


lands to the parochial rates as aforeſaid. 


And the church rate charged upon quakers, is recover- 
able before the juſtices of the peace, in like manner as are 
their tithes. 


If the churchwardens defer to make or collect PO | 


rate, until they are out of their office ; they are deprived 
of all legal authority of doing either: But they may pre- 
ſent the perſons in arrear, at the eaſter viſitation when 
they go out of their office; and the judge will caule juſtice 


to be done therein. Or their ſucceſſors may proſecute for 


the ſame. 1 Nr. Abr. 376. 


X. Churches not to be profaned. 


1. By the 50 Ed. 3. 6. 5. Becauſe that complaint is made 
ta our lerd the king, by the clergy of his realm, that divers per- 


fons of holy church, whil/t they attend to divine ſervice in churches, 


churchya ds, and other places dedicated to God, be ſundry times 
taten and arreſled by authority royal, and commandment of other 


temporal lords, in offence of God and of the libertics of holy 


church, and alfa in diſturbance of divine ſervices aforejaid : the 
ſame our lord the king will and granteth and defendeth upon 


erievaus Forfeiture, that none do the ſanie from henceforth ; fo 


that colluſion or fergned cauſe be not found in any of the faid per 
fins of Hy church in this behalf. 

And by the 1 R. 2. c. 15. Becauſe that prelates do com- 
Flein them ſelves, that as weil beneficed p. ole of big e as 
biber, be arrefted and drewn out as weil If catie ear ral churches 

| A 4 4 as 


Arreſt in the 
church or 
churchyard, 


F Fyyrs and mar- 


kets. 


Church. 


as of other churches and their churchyards, and fomating 


whi!ſt they be intended to divine fervices 3 ; and fo arrefied a4 
drawn out, be bound and brought to priſon, againſi the liberty 
Holy church eit is ordained, that if any miniſter of the king, 
or other, do arreſt any perſon of boy church by ſuch manner, 


and th ref be duly convidt : he ſhall haue impriſonment, and 


then be ranſamed at the king's will, and make gree to the paris 


ſo arrefled. Provided always, that the ſaid people of hily 


church fhal! not hold them within the churches or anctuarit, 
by fraud or colluſim in any manner. 


IV hilt they attend to divine ſervice] And that as well on 
the week days, as on ſundays and holidays. Watſ. c. 34, 


Arrcſicd] And if any arreſt be made contrary to theſe 
ſtatutes, and the perſon arreſting doth preſently diſcharge 
the perſon arreſted, upon pretence of ignorance, or the 
like; yet this will not excuſe the contempt in making the 


areft. Maiſ. c. 34. 


By authority royal] That! is, in civil eaſes only, betwixt 
party and party; but not in caſes criminal: and there- 
tore a perſon may be apprehended going to or returning 


from divine ſervice, by a warrant from a juſtice of the 
peace; it being for breach of the peace, and for the king: 
And ſo in the I: ke caſes. Malſ. c. 34. 


| Liberties of holy church] This was the common law of | 


the church before ; of which theſe ſtatutes are only an 


: .aftirmance. 12 Co. 100. 


Upon grieveus forfeiture] And he that doth offend againſt 
the aforeiaid ſtatutes, may not only be fined in the tem- 
poral court; but may be excommunicated by the eccleſi- 
aflical judge for ſo doing, and condemned in colts, Maiſ. 
8. | 

Nevertheleſs: afiex al], notwithſtanding that the perſon 


_ arreſting is liable to be puniſhed for ſo doing, yet the ar. 
reſt (if not on a ſunday) is good in law; fo that if a rel- 


cous be made, and thereby any perſon {ſhall be killed, the 


killing is murder. Matſ. c. 34 


2. By the 13 Ed. 1, ſt. 2. e, 6. The Has 3 


that 7 om henceforth neither fairs nor markets ve 8 in chureb- 
yards, for the honour of the church. 


Othobon., None ſhall hold a mar bet t of any JF OR to be 
ſod, nor preſume to exer ciſe any e in chui chbs. Athon. 


1 37 ; 
Nor in church) ards. Ib. 


Church. 361 


; 3. Langton. Cauſes of blood fhall not be heard in the church Temporal 
4 ir charchyard, Lind. 270. courts. 
y Can. 88. The churchwardens or queſtmen and their afſit- 
f ants ſhall fuffer no temporal courts, leets, or lay juries, to be 
t in the church, chapel, or churchyard. 
1 4. Can. 88. The churchwardens or queſlmen, and their Plays. 
5 aſſiſtants, ſhail ſuffer no plays to be kept in the church chapel or 
j thurchyard. | Ps 
| The acting of plays in churches ſeemeth to have been 


frequent in this and other nations, during the times of 
popery; as appears from the decretal epiſtle againſt them. 
At the reformation, and for ſome time after, thole plays 
and interludes were very common; and, being repreſen- 
tations of the corruptions of the monks, and the popiſh 

clergy, were very acceptable to the people. In the time 
of archbiſhop Grindal, there were an idle ſort of people, 
who ſet up bills daily, but eſpecially on holy days, invit- 
ing to their plays ; by whoſe impure mouths God's word 
was profaned and turned into ſcoffs; and the archbiſhop 
moved ſecretary Cecil for a proclamation to ſuppreſs them. 
And it appears by this canon, that this profane uſage was 
not then quite driven out of the churches and church- 
yards, Gib. 191. „„ N 

5. Can. 88. The churchwardens or queſimen, and their Featting. _ 

aſiftants, ſhall ſuffer no feaſts, banquets, ſuppers, chur ch-ales, 
arinkings, or any other profane uſage to be kept in the church 
thapel or churchyard. þ : | 

_ Theſe hve prohibitions do all refer to the wake, or 
feaſt of the dedication of churches; the obſervation of 
which, among chriſtians, was very ancient, and is parti- 
cularly injoined by the canon law. And in the laws of 
Edward the confeſſor, Of the times and days of the king's 
peace, one time is, in the pariſhes of thoſe churches where 
the proper feſtival of the ſaint is celebrated. But the ob- 
ſervation of them, however piouſly intended, grew by 
degrees into great exceſſes of eating and drinking, and 
other irregularities; which, by the way, were at firſt in 
ſome ſort indulged to the Engliſh by Gregory the great, at 
this feaſt of the dedication, in lieu of their ſacrifices while 
they were heathens, viz. that they might ſet up booths 
round the church, and there feaſt and entertain them- 
ſelves: But the entertainments being forbidden (as was 
before obſerved) the ſolemnity it ſelf, tho” revived by the 
book of ſports, hath been ſince in great meaſure diſuſed ; 
and together with it, the diſordeis dy this canon here 
prodibited.....Gib/ 191, 1 

4 | 6. Can, 
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| Muſters, 


Brawling. 


8 triking. 


Church. 
6. Can. 88. The churchwardens or queſimen, and the 
aſſiſtants, ſhall ſuffer no 8 ab to be kept, in the church chapel 
or churchyard, 
7. If any ferſon ſhall, by words ah, quarrel chide or brow! 
in 5 church or churchyard ; ; it hall be lawful unto the ordi- 
nary of the place, where the ſame offence ſhall be done, and 
proved by two lawful witneſjes, to ſuſpend every perſon ſo tf. 
ending; if he be a layman, from the entrance of the church, 
and f he be a clirk, from the miniſtration of his office, for þ | 


long time as the ſaid ordinary ſball think meet a, to the 
feult, 5&6 Ed. 6. c. 4. l. 1. 


To ſuſpend every perſon ſooffending] H. 15 7a. Large and 
Alton. A prohibition was prayed upon this ſtatute, be— 


cauſe that /s were given in the ſpiritual court: but it 
was denied by the court; the coſts being there for the ex- 
pences of the ſuit: other wiſe, if it had been for dam: es 
Cre, % 2. 

8. If any per ſon hall mite or lay any violent hand; upon 
another, in any church or churchyard; then ifſo fatto ever) 
perſon jo offending ſhall be deemed excommuntcate, and be ex- 
cluded from the eg os and company of Chr: its congr Goo: 
5&6 Ed. 6. c. 4. 


Shall ſmite or lay any violent hands] If one be «Faulted in 


the church, or within a churchyard ; he may not beat the 
other, or draw a weapon there, altho' the other aflaulted 


him, anJ it be therefore in his own defence: for it is a 
ſanctified place, and he may be puniſhed for that by this 


ſtatute. And it is the ſame in any of the king's courts, or 


within view of the courts of juſtice ; becauſe a force in 
that caſe is not juſtifiable, tho' in a man's own defence, 
Cro. 7a. 367. i Haw. 139 Fo | 
MH. I Au. Wenmouth and Collins. It was moved to have 
a proh! 'bition granted to the eccleſiaſtical court, to ſtay a 
ſuit there againſt Wenmouth, for brawling in the belfrey, 
and ſtriking a man there, upon ſuggeſtion of this ſtatute, 
and alledging that all ſtatutes are conſtruable by the com- 


mon law, and that Wenmouth came there as mayor to 


ſuppreſs a riot: But the court (Holt chief juſtice being 


_ abſent) denied a prohibition, becauſe this offence was cog- 


nizable in the eccleſiaſtical court before this ſtatute, rail- 
one Joci; and the ſtatute, tho? it provides a penalty, doth 
not alter the juriſdiction. L. Kaym. 850. 

Lay any violent bands] But it hath been Volden, that 


churchwardens, or perhaps privacy: perſons, who whip 
buys 


Church. 


poys for playing i in the church, or pull off the hats of thoſe 
who obſtinately refuſe to teke them off themſelves, or 
gently lay their hands on thoſe who diſturb the perform- 
ance of any part of divine ſervice, and turn them out of 
the church, are not within the meaning of this ſtatute, 


1 Haw. 139. 


In any church or churchyard] E. 33 El. In De: hick's 
caſe, who ſtruck another in St Paul's churchyard in 
London; the court were clearly of op nos that cathe- 


drals as well as other churches are within the meaning of 


this ſtatute. Cro. El. 224, 1 Leon. 248. 


I;ſo facto] But notwithſtanding that the words of the 
ſtatute be ſo expreſſed, that he who (mites another ſhall 
ipſo facto be deemed excommunicate, yet there ought to 


be a precedent conviction at law, which mult be tranſ- 


mitted to the ordinary, r elſe the excommunication muſt 


be declared in the ſpiritual court upon a proper proof of 
the offence there; for © is implied in cvery penal law, 


that no one ſhall incur the penalty thereof, till he be 
ſound guilty upon a lawful trial: aiſo it mutt be intended 


in the conſtruction of dot, that the excommuni— 


cation ought to appear 5 : a eit 5 becauſe otherwiſe there 
could be no abſoivtion, t He. 120 | 


In the caſe of Milſin ani! (3-1 . . 30 G. 2. 4 pro- 


| hibition was woved for or this chen! e, and the ſuggeſtion 
Was, that there Hught to have heeii e previous conviction 
at Jaw, But by the court, 1 hat is got neceflary upon 
this clauſe. It is ſtill indeed an offence at common law, 
and a man may be indict: for it; but beſides this, he 


may be ip facto excommunicated. by the ordinary, If 


there is a conviction at Jaw, the ordinary may uſe it as a 
proof of the fact ; but te y proceed without any ſuch 


previous conviction. And the proceedings of the two 
courts being diverſq intuiiu, it is no objection to ſay, that 
a man will at this rate be twice puniſhed for the ſame of- 


tence, And this is common in many Caſes : for the tem 
Poral courts proceed to puniſh; the eccleſiaſtical to amend. 


Burrow, Mansfield, 240. 


Hut there muſt be a ſentence declaratory at leaſt ; in the 
fpiritual court: 6therwiſe the excommunication could not 
have effect; for no excommiunicalo chende could iſſue, 


without fan fecv: from the tp:ritual judge; and no g- 


niſicavit could iſlue but upon ſome proceedings betote 


the fa'd judge; nor aher wiie coul the party ever be ab- 


192, 


ſolved, Biſſin and Chapman, 4. 9 C. 2. Gay, Hu dwickes 
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Drawing a Wea» 
pon. 


Church. 


9. If any perſon ſhall maliciouſly tribe any perſon with any 


Kg in any church or churchyard ; or ſpall draw any abea- 
pon in any church or churchyard, to the intent to ftrite anathyy 
with the ſame weapom : he Hall, on conviction by weraid ; 
twelve men, or by his own confeſſion, or by two lawful witneſſes, 
at the aſſixes or ſeſſions, be aijudged to have one of his ear: 
cut off; and if he have no ears, he ſhall be burned in the (he 
with a hot iron, having the letter F, whereby he may be 


 knawn and taken for a fray-maker and fiebter ; and beſides, he 


by that exemplary prelate archbiſhop Chicheley: the lord 


ſhall be and 3 iþſo facto excommunicated as is aforiſail, 
$$ 6 Ed. 6. c, 4 £4; 


Mauliciouſiy] It is not enough to ſay in the indictment, 


chat he flruck, but it muſt be alſo that be did it maliciouſy, 


Noy, 171 


Or ſhall draw any weapon] If a man take up 2 ſtone in 
the churchyard, and offers to throw it at another; or 


having a hatchet or ax in his hand, offers to ſtrike ano- 
ther therewith ; this is not an offence within theſe words : 


for theſe are not ſuch weapons as may properly be ſaid to 
be drawn, as a ſword or dagger. Walſ. c. 34. 


To the intent to tribe another] E. 33 Eliz. Penballo s caſe, 
He wes indicted upon this ſtatute, for drawing his dagger 
in the church of B. againſt J. S. and it was not ſaid to the 
intent 10 rite him; and for this cauſe the indictment Was 


adjudged void. Cre. Elia. 231. 


In the year 1415, which was before this Hatute, the 
wives of lord Strange and Sir Fohn Truſſel, contending for 
precedency of place in the church of St Dunſtan in the 
eaſt in London, their huſbands thereupon, with all their 


retinue, engaged in the quarrel, and within the body of 


the church ſome were killed and many wounded. For 
which profane riot, ſeveral of the delinquents were com- 
mitted, and the church ſuſpended from the celebration of 


any divine office, By proceſs in the court chriſtian, the | 
lord Strange and his lady were adjudged to be the criminal 


parties, and had this ſolemn penance impoſed upon them 


Strange walked bare headed with a wax taper lighted in 
bis hand, and his lady barefooted, from the church of St 
Paul to that of St Dunſtan ; ich being rehallowed, the 

lady with her own hands filied all the church veſſels with 


water, and offered to the altar an ornament of the value 


of 161, and the lord a piece of liver to the value of 35 


Ken. Par. Ant, 560. 


Þy 


Church. 3065 


By ſtatute 27 Geo. 3. cap. 44. No ſuit ſhall be brought 


f in any eccleſiaſtical court for ſtriking or brawling in any 
, church or churchyard after the expiration of eight calend- 
: ar months, from the time when ſuch offence ſhall have 
| heen committed, 3 | 


10. If a man do break and enter a church in the night, Robbirg of 
of intent to ſteal; this is burglary ; for the church is the huches. 
manſion houſe of Almighty God. 3 It. 64. Pre 

And here, note a diverfity between a ſpiritual man of 
the church conſecrated to the ſervice of God, and goods 
dedicated to divine ſervice, or merely eccleſiaſtical: for 
laying of violent hands upon a perſon in holy orders, the 
eccleſiaſtical court hath conuſance; but for the violent 

taking away, or conſuming of the ornaments of the 
church, or goods dedicated to divine ſervice, that court 
(lord Coke ſays) hath no conuſance, for that it is not given 
to them; as for taking away of the bible, the book of 
common prayer, the chalice, and the like; or for the taking 
away of an image out of the church; but remedy mult be 
taken for theſe at the common law. 2 [»/!. 492. Pe 
But Dr Watſon ſays, a libel may be alſo in the ſpiritual 
court againſt the offender, pro ſalute anime et reforma- 
tione morum; altho' not to recover damages. Waiſ. 

; this muſt be underſtood where the offence doth not 

amount to felony; for in that caſe, the ſpiritual court 
hath no juriſdiction. Exam. of the ſcheme of ch. power, 9o. 

In the lent affizes holden at Leiceſter, 11 & 12 7. 
the caſe was, one William Haines had digged up the ſeve- 
ral graves of three men and one woman in the night, and 
had taken their winding ſheets from their bodies, and 
buried them again; and it was reſolved by the juſtices at 
ſerjeants inn in fleet ſtreet, that the property of the ſheets 
remained the owner's, that is, in him who had property 
therein, when the dead body was wrapped up therewith, 

for the dead body is not capable of it; and that the taking 
thereof was felony. 12 Co. 11% | . 
11. Anciently the church and churchyard was a ſanctu- Sancteary. 
ary, and the foundation of abjuration ; for whoever was ” 
not capable of this ſanctuary, could not have the benefit 
of abjuration : and therefore he that committed ſacrilege, 
| becauſe he could not have the privilege of ſanctuary, could 
not abjure. This abjuration was, when a perſon had * 
committed felony, and for ſafeguard of his life had fled to 
the ſanctuary of a church or churchyard, and there beſore 
the coroner of that place within forty days had confeſſed 
the felony, and took an oath for his perpetual baniſhment 
5 8 Out 
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into which he was to be exiled, might not be amongſt 


that 10 ſanfluary, or privilege of ſantluary, ſhall be admitiel 


ſanctuary, that if the felon had been in priſon for the fe- 
taken ſanctuary in the church or churchyard, and the 


again to priſon ; upon his arraignment he might have 


tained by libel in the ſpiritual court. This is ſuppoſed 
In the ſeveral reports upon this head, by the mention of 


the right is triable at common law. Gibſ. 293. 2 Roll, 


inhabitant in the ſpiritual court. This was done in the 


claim to belong to all the pariſhioners by preſcription 3 ; 4 


church. 


out of the realm into a foreign country, chuſing rather to 
loſe his country than his life: But the foreign country 


\ 


infidels. 3 III. 115, 
But by the act of the 21 Fa. c. 28. FA 7. it is enaQted, 


or allied in any caſe. By which act, ſuch abjuration as 
was at the common law, founded (as hath been ſaid) up. 
on the privilege of ſanctuary, is wholly taken away : But 
the abjuration by force of the ſtatutes of the 35 El. cn, 
and 25 El. c. 2. in the caie of recuſants, remaineth ſtill; 


becauſe ſuch abjurztion hath no e e upon an 
ſanctuary, 3 Inſt. 115, 116. 


And the law was fo favourable for the preſervation of 
lony, and before attainder or conviction had eſcaped and 
gaolers or others had purſued him, and brought him back 


pleaded the ſame, and ſhould have been reſtored again to 
the ſanctuary, 3 Infl, 217. 


XI. Courch-way. 


The right to a church way may be claimed ad main- 


particular circumſtances, without which prohibitions would 
not have laid. Aj, Par. 438. Gilſ. 293. 

A church way may commonly be claimed as a private 
way : and upon ſuggeſtion that it is a highway, a prohi- 
bition will be granted; fo if the ſuggeſtion prove true, 


Abr. 287. AAyl. Par. 438. 
Preſcription for a church way may be leaded by any 


16 Ja. but upon ſuggeſtion that it had been enjoyed by 
permiſſion only, and not as of right, a prohibition was 


granted : as it was alſo in a caſe which Rolle mentions 
in the ſame year; when the churchwardens of Bitharne 
and Bowe ſucd for a church way as appertaining to all the 

Pariſhioners by preſcription, Gib. 293. 


Which caſe mentioned by Rolle is thus: If the church- 
wardens of a church ſue for a way toa church, that they 


proh- 


Church, 


prohibition thall be granted : for this is temporal, 2 Rolls 


Abr. 287. 
Churching of women. See Child. birth. 


93 * WOE 


Church of England, 


HE eccleſiaſtical Rate of England, as it ſtandeth xccjegaticat 
at this day, is divided into two provinces or conflituticn, 


archbiſhopricks, of Canterbury and York. The arch- 
bilbop of Canterbury is filed metropolitan and primate 


of all England, and the archbiſhop of York primate of 


England, Each archbiſhop hath within his province bi- 


ſhops of ſeveral dioceſes. The archbiſhop of Canterbury 
hath under him within his province, of ancient founda— 


tions, Rocheſter his principal chaplain, London his dean, 
Wincheſter his chancellor, Norwich, Lincoln, Ely, 
Chicheſter, Saliſbury, Exeter, Bath and Wells, Wor- 


ceſter, Coventry and Litchfield, Hereford, Llandaffe, 


St, David's, Bangor, and St. Aſaph; and four founded 


by king Henry the eighth, erected out of the ruins of 


diſolved monaſteries, Gloucefler, Briſtol, Peterborough, 
and Oxford. The archbiſhop of York hath under him 


four; the biſhop of the county palatine of Cheſter newly 


erected by king Henry the eighth and annexed by him to 


the ackbiſhoprick of York, the county palatine of Dur- 
ham, Carl:fle, and the ile of Man annexed to the pro- 
vince of York by king Henry the eighth : But a greater 


number this archbiſhop anciently had, which time hath 


taken from him, And every archbiſhop and biſhop bath 
his dean and chapter. The archbiſhop of Canterbury | 


hath the precedence, next to him the archbiſhop of York, 


next to him the biſhop of London, [next to him the bi | 
ſhop of Durham] and next to bim the bi hop of Win- 
cheſter; and then all other biſhops of both provincęs af- 


ter their ancientneſs, Every dioceſe is divided into arch- 
deaconries ; and every archdeaconry is parted into dean- 


ries ; and deanries again into pariſhes, towns, and ham 
lets. 1 Int. 94. 
2. Whoever ſhall come to the -olleion of the crown | King to be of 
of England, ſhall join in communion with the church of as church of 


England, as by law eflabliſhed, 12& 13 U. c. 2. ſ. 3. 


7, By the 1. c. 6. Oath ſhall be adminiſtred to 1 5 1 
every king or queen, who [hall ſucceed to the imperial maiutain its 
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Penalty of dero- 
gating from it. 


Church of England. 


crown df this realm, at their coronation, to be adm. 
niſtred by one of the archbiſhops or biſhops, to be there. 
unto appointed by ſuch king or queen; that they wil) 
to the utmoſt of their power "maintain the laws of God, 
the true profeſſion of the goſpel and proteſtant reformed 
religion eſtabliſhed by law; and will preſerve unto thy 
biſhops and clergy of this realm, and to the churches 
committed to their charge, all ſuch rights and priyi.. 
leges as by law do or ſhall appertain unto them, or 
any of them. 

And by the 5 An. c. 5. The king at his coronation 
hal! take and ſubſcribe an oath to maintain and preſerys 
inviolably the ſettlement of the church of England, and 
the doctrine, worſhip, diſcipline, and government there. 
of, as by law eſtabliſhed. ſ. 2. 

4. By Can. 3. W hoever ſhall affirm, that the chiik 
of England by Jaw eſtabliſhed is not a true and apoſtolj. 
cal church, teaching and maintaining the doctrine of 
the apoſtles ; let him be excommunicated ipſo facto, and 
not reſtored but only by the archbiſhop after his repent- 
ance and publick revocation of this his wicked error, 
And by Cen. 7, Whoever ſhall affirm, that the govern- 
ment of the church of England under his majetly, by 
archbiſhops, biſhops, deans, archdeacons, and the relt 
that bear office in the ſame, is antichriſtian, or repug- 
nant to the word of God; let him be excommunicated Þ} 
ipſo facto, and ſo continue until he repent, and publickly | 
revoke ſuch his wicked errors. 
And moreover ; ſeditious words, in derogation of the 
eſtabliſhed religion, are indictable, as tending to a breach 
of the peace: as where a perſon ſaid, “ Your religion is 
« a new religion, preaching is but prating, and prayer 
«6 once a day i is more enfying.” I Haw. 7. 


Church⸗ſcot. 
7 ] HE church- ſcot, cyryc-ſceat, was an oblation for 


| „the firſt fruits of corn, payable at martinmaſs. 
1 Still 176. 


Church⸗ 


Churchwardens. 


ND herein alſo of gueſimen, ſideſmen, or last. 

Note, the office of churchwardens, ſo far as it 
jelates to the repairs or other matters concerning the 
church, is treated of under the title Church ; ; their cog- 


nizance of crimes and offences, falleth in under the title 
Uiſitation; and other branches of their duty, under di- 


vers other titles reſpectively : here it is treated only con- 


cerning their office in general, or ſuch other * as 


mw not fall in more properly elſewhere. 
In the ancient epiſcopal fynods, the biſhops were 


1955 to ſummon divers creditable perſons out of every pa- 


riſh, to give information of, and to atteſt the diſorders of 


clergy and people, Theſe were called teſtes Hnedales; 
and were 1n after times a kind of impanneled jury, con- 


perſons, Ken. Par. Ant. 649. 
And theſe in proceſs of time became ſtanding officers 


hence were called /ynods-men, and by corruption fideſmen : 


Original, 


fiſting of two three or more perſons in every pariſh, Who 
were upon oath to preſent all hereticks and other irregular 


in ſeveral places, eſpecially in great cities, and from 


they are alſo ſometimes called queſimen, from the nature 


of their office, in making inguiry concerning offences. 


And theſe ſideſmen or queſtmen, by Can. go. are to be 


choſen yearly in eaſter week, by the minifter and pari- 
ſhioners (if they can agree), otherwiſe to be appointed by 


the ordinary of the diocele. 


But for the moſt part this whole ace: is now 1 


upon the churchwardens, together with that other office 


which their name more properly importeth, of taking 
care of the church and of the goods thereof, which they 
had of very ancient time, 


2, All peers of the realm, by reaſon of their dignity, Who are exemp- 


are exempted from the office of churchwarden. Gib/. 
215, 


So are all clergymen, by reaſon of their order. Id. 
In like manner all eren men, by reaſon of their 


privilege, I. 


If an attorney of the king's bench be made a church 
warden of the pariſh, be ſhall have a writ of privilege out 
of the king's bench, ſhewing his privilege to be diſcharged 
thereof, by reaſon of his Sttendance in the ſaid court. 


E. 14 C. Felix IVilſen, being an attorney of ae king's 


Fol. I. B b bench, 


ted from being 


church warden 
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Churchwardens. 


bench, was made churchwarden of Hanwell, and he fe. 
Fuſed, and was ſued in the ſpiritual court to take upoa 
him the office; and a prohibition was granted. 80 in 
like manner, T. 15 C. Mr Barker being cholen church. 
warden of Aldermaubury in London, ſuch writ was grant. 
ed. 2 N03 05. 274 . 

M. 21 Ja. Stampe, clerk of the king's bench, was choſen 
churchwarden of Kingſton, and had a writ of privilege to 
the ſpiritual court, requiring them not to compel him to 


take the oath; which writ being difobeyed, he had à, 


prohibition. 1 Roll, 368. x 

By the 6 . c. 4. Every perſon that ſhall uſe and 
exerciſe the art of an apothecary within the city of London 
and ſeven miles thereof, being free of the company of 
apothecaries, and who ſhall be duly examined of his 
ſkill in the ſaid myſtery and ſhall be approved for the 
ſame; ſhall, for ſo long as he ſhall uſe and exerciſe the 
ſaid art, and no longer, be freed and exempted from all 
pariſh offices: and if he ſhall be choſen and elected into 
any ſuch office, ar be diſquieted or diſturbed by reaſon 
thereof; he ſhall, on producing a teſtimonial under the 
common ſeal of the ſaid corporation, of ſuch his exami- 
nation approvation and freedom, to the perſon by whom 
he ſhall be ſo elected or appointed, or by or before whom 
he ſhall be ſummoned returned or required to ſerve or 
hold any ſuch office, be abſolutely diſcharged from the 
ſame, and ſuch nomination election return and appoint- 
ment {hall be void and of none effect. And all perſens 
that ſhajl uſe and exerciſe the ſaid art of an apathecary 
within any other part of the realm, and have been brought 
up and ferved in the ſaid art as apprentices for ſeven 


years according to the ſtatute of the 5 EI. c. 4. ſhall be 


| freed and exempted from all ſuch offices within the ſe— 
veral places where they live, ſo long as they ſhall uſe and 
exerciſe the ſaid art, and no longer; and if any perſon ſo 
qualified ſhall be elected or choſen into any ſuch office, 
ſuch nomination election return and appointment ſhall 


be void, unleſs he ſhall voluntarily conſent and agree to 


hold the ſame. f. 2, 1 at | 


By the 1 . c. 18. commonly called the act of tole- 
ration, if any perſon diſſenting from the church of England, 
{all be choſen or otherwiſe appointed to bear the office 
of churchwarden, or any other parochial office, and ſuch 
perſon ſhall ſc:uple to take upon him ſuch office in re- 


gard of the oaths or any other matter or thing required 


by the law to be taken or done in reſpect of {ſuch Fes 
© 


Churchwardens. 


he ſhall and may execute the ſame by a ſufficient deputy 


C3 
<SI 
** 


by him to be provided, that ſhal} comply with the laws 


in that behalf: provided, that the ſaid deputy be allow- 
ed and approved by ſuch perſons and in ſuch manner as 


ſuch officer ſhould by law have been allowed and approv- 


ed. And every teacher or preacher in holy orders or pre- 


tended holy orders, that is a miniſter preacher or teacher 


of a congregation, and duly qualified by the ſaid act, 


ſhall be exempted from being choſen or appointed to 
bear the office of churchwarden, or any other parochial 
office, f. 7, 11. 

By the 10 C11 V. c. 23. All perſons who have pro- 
fſecuted a felon to conviction, and the firſt aſſignee of the 
certificate thereof, are exempted from the office of church- 
warden, in the pariſh where the offence was committed. 
* . 

No perſon living out of the pariſh, although he occu- 
pies lands within the pariſh, may be choſen churchwar- 
den; becauſe he cannot take notice of abſences from 
church, nor diſorders | in it, for the due preſenting of them. 
Gib. 215. 

By Can. 1 18. The churchwardens and ſidemen ſhall 
be choſen the firſt week after eaſter, or ſome week follow- 
ing, according to the direction of the ordinary. 
And by Can. 89. All churchwardens or gueſimen i in every 


pariſh, ſhall be choſen by the joint conſent of the minifler and 


the pariſhioners, if it may be; but if they cannot agree upon 


Chuſing N 


War dens. 


ſuch a choice, then the miniſter Hall chuſe one, and the pari- 


| ſhioners another : and without ſuch a joint or ſeveral choice, 
none ſhall take upon them to be churchwardens. | 


The books of common law interpret this with a limita- 


tion; namely, if a cuſtom hath not been for the pariſhi- 


oners to chuſe both. In which caſe when two have been 


choſen by the pariſh, on pretence of cuſtom, and one by the 


incumbent on the foot of this canon, and the eccleſiaſtical 


Judge hath refuſed to admit the ſwearing more than one 


of thoſe who have been choſen by the pariſh, upon ſur- 
miſe of ſuch cuſtom ; mandamus's have been frequently 
granted by the temporal courts to ſwear the perſon ſo 


elected by the pariſh : and alſo prohibitions have gone, 


in caſes where the ſpiritual court hath attempted to try or 


overrule the cuſtom, or otherwile to do any thing to the 
Prejudice of that title. Upon which occaſion it hatn 
been ſaid, that churchwardens are lay incorporations and 


temporal officers ; and that of common ripht every pariſh | 
ought to chuſe their own churchwardens, which right is 
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not to be overthrown but by proof of a contrary euſtom; 


and that altho' one is ſworn, a writ may go to ſwear an. 


other in the ſame place, to the end both parties may be 
made capable to try the right. Grbſ. 215. 
For, by Coke chief juſtice ; ; a convocation hath power 


to make conſtitutions for eccleſiaſtical things or perſons, 
but they ought to be according to the law and cuſtom 


of the realm: and they cannot make churchwardens that 


were eligible to be donative, without act of parliament, 
And the canon is to be intended, where the parſon had 


nomination of a churchwarden before the making of the 
canon, God. 162. 
T. 7 Car. A prohibition was is pranted againſt the church- 


warden choſen by the parſon of St Magnus nigh London 
bridge, by force of the canon; upon a ſurmiſe, that the 


pariſh hath a cuſtom to chuſe both churchwardens. 2 


Rill's Abr. 287. 


And, by Holt chief juſtice ; In "London. generally, 
both the churchwardens are appointed by the pariſh, I. 


: Raym. 2065 


E. 17 Ja. Warner's caſe, | Warner, one 3 the church- 


e e of All-Hallows in London, prayed a prohibition; 


for that, whereas by the cuſtom of the ſaid pariſh, the 

pariſhioners uſcd every year to elect one of the pariſh, 
who hed borne tne office of ſcavenger, ſideſman, or con- 
ſtable, to be churchwarden ; and that every year one who | 


had been ſo elected churchwarden, was to continue a year 
longer, and to be the upper churchwarden, and another | 


was to be choſen to him, who is called the under churci- 
warden, that ſuch a choice being made in that pariſh of 
the ſaid Warner to be churchwarden, the parſon notwith- 


ſtanding that election nominated one Carter to be church- 


warden, and procured him to be ſworn in the eccleſiaſti- 
cal court, and denied the ſaid Warner to be churchwat- 


den according to the election of the pariſhioners ; and 


this by colour of the late canon, that the parſon ſhould 


ha ve the election of one of the churchwardens ; and this 


being againlt the cuſtom, a prohibition was prayed, and 
a precedent ſhewn in the common bench, Z. 5 7a. for 


the pariſhioners of Walbroct in London, Sl Po ſuch 2 


prohibition was granted: for it being a ſpecial cuſtom, 
the canons cannot alter it, eſpecially in London, where | 
the parſon and churchwardens are a corporation to pur- 


chaſe and demiſe their lands; and if every parſon might 
| have election of one chutchwarden, without the aflent of 
the pariſhienets, they might be much prejudiced thereby. 


Cro. Ja. 532. 
ro. Ja. 532 84 
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But altho' the greateſt part of the pariſhes in London 


chuſe both the churchwardens by cuſtom ; yet in all the 
new erected pariſhes the canon ſhall take place (unleſs the 


act of parliament, in virtue of which any church was 


erected, ſhall have ſpecially provided that the pariſhioners 


ſhall chuſe both); inaſmuch as no cuſtom can be pleaded 


in ſuch new pariſhes, G/. 215. | 

H. 5 G. Catten and Berwick. At a court of delegates, 
The cuſtom was, for the parſon to appoint one, and the 
two old churchwardens the other: but it went no further. 
In this caſe the two churchwardens could not agree, fo 
the one preſents Berwick, and the pariſhioners at large 
chuſe Catten, It was inſiſted for Berwick, that his caſe 
was like that of coparceners, where if they diſagree, the 


ordinary may admit the preſentee of which he will, ex- 


cept the eldeſt alone preſents. On the other ſide it was 


ſaid, that the caſes widely differed; for in the caſe of a 
preſentation the ordinary hath a power to refuſe, but he 
hath not ſo in the caſe of churchwardens, for they are 


a corporation at common law, and more temporal than 
ſpiritual officers. And a caſe was cited to have been ad- 


| Judged in the king's bench, where to a mandamus to 
ſwear in a churchwarden, the ordinary returned that he 
was a very unfit perſon; but a peremptory mandamus 
was granted, becauſe the ordinary was not a judge in 
that caſe. And the court held, that by this difagree- 

ment the cuſtom was laid out of the caſe; and then they 
muſt reſort to the canon: under which, Catten being 


duly elected, they decrced for him, with 601. coſts, 
„„ 8 | 


In ſome places, the lord of the manor preſcribeth for 
the appointment of churchwardens : and this ſhall not be 
tried in the eccleſiaſtical court, altho' it be a preſcription. 
of what appertains to a ſpiritual thing. God. 153, 


E. 43G. Stutter and Freſtan. In the common pleas : 


5 Prohibition was granted to the ſpiritual court, where it 
was libelled againſt the defendant, for not appearing to 
take upon him the office of churchwarden, tho' thereunto 


aß pointed by the ordinary. And it was held, that altho' the 
pariſhioners and parſon neglect for ever ſo long to chuſe 
churchwardens, yet the ordinary hath no juriſdiction ; 
for churchwardens were a corporation at common Jaw, 


and they are different from queſtmen who were the crea- 


tures of the reformation, and came in by the canon law. 


The canons ſay, that churchwardens ſhall be choſen by 
the parſon and pariſhioners, and if they diſagree, then 
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Refuſing to act. 


Oath. 
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one by the parſon and the other by the pariſhioners ; 
and otherwiſe they fhall not be. By the court; the 
proper way is, to take a mandamus out of the king's 
bench. Str. 52. 

4. Any perſon elected to be churchwarden, and re- 
fuſing to take the oath according to law, may be excom. 
municated for ſuch refuſal ; and no prohibition will lie, 
G16 216. | OE 

H. 3 G. 22 and Richardſon, Libel in the eecleſi- 
aftical court, for not taking upon him the office of chapel- 
warden. The defendant pleads, that it is a donative; 
and thereupon moved for a prohibition. And upon de 
bate, the ſame was denied; the whole court being of 
opinion, that tho' there was a difference as to the incum- 
bent, yet as to the pariſh officers there was none; fer 
they are the officers of the pariſh, and not of the patron 
of the donative. Str. 715. 

5. Boniface. Mi do decree ; that laymen, when 22 
ſhall be made by the prelates and judges eccleſiaſtical, for cor- 
recting the fins and exceſſes of ſuch as are within their juriſ- 
 diflion, ſhall be compelled (if need be) by ſentence of excommu- 
nication, to take an oath to ſpeak the truth, Lind. 109. 

That ordinaries were empowered by the laws of the 
church, to require an oath of the tees ſynodales, appcars, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of admini— 
ſtring an oath, appears in the eccleſiaſtical records of 


our own church; where it is often entred, that the pre- 


enters were Charged upon their conſciences, to diſcover 
whatever they knew to want amendment in things and 
perſons; and in proceſs of time, articles of inquiry were 
delivered to them, upon which to Yfoune their pn 
ments. Gi, 96. 
But as conteſts grew between the two juriſdictions, ec- 
cleſiaſtical and temporal; this was charged upon the or- 
dinaries and other eccleſiaſtica judges as an incroach- 
ment, that they inſerted divers things in their articles of 


"viſitation; which were not of ſpiritual cognizance; and 


that by requiring an oath from the churchwardens to pte- 


ſent according to thoſe articles, they did in conſequence 
require them to take an cath, which by law they could 
not and ought not to perform, Upon this foundation, 


_ prohibitions were applicd for and obtained, for removing 


thoſe matters from the ſpiritual to the temporal courts. 
Until at length, the conteſts of this kind multiplying, and 


cauſing great and frequent troubles, both to the 9 
| | an 


Churchwardens. 


and temporal courts; an oath of a more general form was 
agreed on by the civilians and common lawyers, by 
which the churchwardens bound themſelves inſtead of 
preſenting ſuch things as were contained in the book of 
articles, to preſent ſuch things as to their knowledge 


were preſentable by the laws eccleſiaſtical of this realm. 


Gib/. 960. 

Which oath of the churchwardens is this: © You ſhall 
« ſwear, truly and faithfully to execute the office of a 
« churchwarden within your pariſh, and according to the 
ce beſt of your {kill and knowledge preſent ſuch things and 
„ perſons, as to your knowledge are preſentable by the 
« Jaws ecclefiaſtical of this realm : So help you God, 
and the contents of this book.” G75/. 216. 
And the ſideſman's oath, agreed upon in like manner 


by the civilians and common lawyers, is as follows: © You 
„ ſhall ſwear, that you will be aſſiſtant to the church» 


« wardens, in the execution of their office, ſo far as b 
« Jaw you are bound: So help you God.” Gi. 216. 


Which ſaid oath of the churchwardens, being thus mo- 
delled, was allowed and confirmed two ſeveral) times in the 


court of king's bench; once in the 25th, and again in the 


29th of king Charles the ſecond : before both which judg- 


ments, it had been expreſsly declared in the ſame court, 
that tho' ſome things might be inſerted in the articles of 
viſitation, which were not properly of eccleſiaſtical cogni— 
zance; yet if the oath was conceived and tendred in thoſe 
| general terms, the churchwardens could not legally refuſe 
it: inaſmuch as the articles were offered only by way of 
direction and charge; and by the tenor of the oath, the 
_ eccleſiaſtical laws and not the articles, were now become 
the legal rule and meaſure of their duty, Gb}. 961. 
b. If the party elected offer himſelf, and the eccleſi- 
aſtical judge refule to tender the oath to him; a manda- 
mus from the temporal court will be granted. Gig. 2195. 


Refuſing to ad- 
miniſter the 
oaths 


H. 8 9 Il. K. and Martin Rice. A mandamus was 


directed to the archdeacon of St Aſaph, to ſwear and ad— 
mit a perſon duly elected by the pariſh, according to the 
cuſtom, to be churchwarden. To which it was returned, 

that he was a perſon unfit, being a poor dairyman, and 


the like. And the queſtion was, whether the archdea- 


con can refuſe to ſwear and admit the churchwarden fo 
elected, for any cauſe whatſoever. And it was reſolved, 


that he hath no ſuch power: for the churchwarden is an 
officer of the pariſh ; and his miſbehaviour will prejudice 


them, and not the archdeacon ; for he hath not only the 
B b 4 cuſtody, 
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cuſtody, but alſo the property, of the goods belonging to 
the church, and may maintain actions for them; and for 
that reaſon it is an office merely temporal, and the arch. 
deacon is only a miniſterial officer. And therefore a pe- 
remptory mandamus was granted. TL. Raym. 138. 
Which ſame caſe, as it ſeemeth, is reported by Salteld 


under the name of Morgan and the archdeacon of Cargi- 
Fan, as followeth : Mandamus to the archdeacon, to {wear 
a churchwarden, being duly elected. The archdeacon 


made this return, that he was a poor dairyman, and a fer. 
vant, and unable and unfit to execute the office, And 
thereupon a peremptory mandamus was awarded : for the 
churchwarden is a temporal officer; he hath the property 


and cuſtody of the pariſh goods; and as it is at the peri! 


of the pariſhioners, ſo they may chuſe and truſt whom 


they think fit; and the archdeacon hath no power to 


tle, or controt] their election. 1 Salk. 166, | 
A. 11G. K. and Simpſon. Mandamus to the archdea- 


con of Colcheſter, to ſwear Rodney Fane into the office 


of churchwarden. He returns, that before the coming 


of the writ, he received an inhibition from the biſhop cf 
London, with a ſignification that he had taken upon him- 


ſelf to act in the premiſſes. But by the court, The re- 


turn is ill. It doth not appear, that the town of Col- 
_ cheſter is within the dioceſe of the biſhop who inhibits ; 
beſides, the archdeacon is but a miniſterial officer, and is 
obliged todo the act, whether it be of any validity or not. 
And a peremptory mandamus was granted. Str. 610. 


M. 11G. K. ahd IYhite, To a mandamus directed to | 


the archdeacon to ſwear a churchwarden; he returned, 
that he was not elected. Upon opening which, Mr. jul- 


tice Forteſcue ſaid, that it was ſettled, and had been of- 


ten ruled, that the archdeacon could. not judge of the 
election; ge} therefore this return was ill: Whereupon 


a peremptory mandaa.us was granted. But note (laith 
Lord Raymond) it was certainly wrong; for the return 


Was a good return, and hath often 8 8 made to ſuch 


mandamus, and actions brought upon the return and 


5 tried. = Op Raym. 1379. 


T. 11G. XK. and Harwod. 7 A e e directed 


to the defendant Dr Harwood, as commillary of the dean 


and chapter of St Paul's commanding him to ſwear Wil- 


liam Folbigg one of the churchwardens of the pariſh of 


St Giles, Cripplegate, London; the defendant returned, 


that he was not elected And it was inſiſted on the be- 


half of Folbigg, that the return was s ill; ; that the arch- 
| deacon, 
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deacon, who was only to obey the writ, could not judge 
of the election: and therefore upon ſuch a return to ſuch 
a writ, a peremptory mandamus was granted laſt Michael- 
mas term, in the caſe of the king againſt White, That 
the archdeacon could not judge of the qualities of a perſon 
choſen by the pariſh, was cited H. 8 V. K. and Rice. 

But Raymond chief juſtice, and Reynolds juſtice, held 
the return to be good. But upon the importunity of the 


counſel for Folbigg, and preſſing the authority of that 


caſe of the king againſt White, and no counſel for the 
defendant appearing, a rule was made for a peremptory 


mandamus unleſs cauſe ſhewed. And at another day, the 
counſel for the defendant coming to ſhew cauſe againſt 


the rule, it was diſcharged, But the court not being 


unanimous, it was ordered to come on again in the pa- 


per. But Lord Raymond (who reporteth this caſe) ſaith, 


he never heard that it was ftirred again. But there _ 


be no doubt (he ſays) but ſuch return is good, L. 
Raym. 1405. 
And the proper diſtinction, as to this point, ſeemeth to 


be taken in the caſe of ©. and Twitty, M. 1 An. Man- 
damus to ſwear a churchwarden, ſuggeſting that he was 


duly elected. The return was, that he was not duly elected. 


It was objected, that this was not a good return, But by 


Holt chief juſtice : Where the writ is, to ſwear one duly 
elected, there a return that he was not duly elected, is a 
good return, for it is an anſwer to the writ; but where it 
is to ſwear one choſen churchwarden, there a return that 
he is not duly choſen is naught, becauſe it is out of the 
writ and evaſive, 2 Salk. 4 


+33" 
H. 19 G. 2. Hubbard and Sir Henry 8 To a 


mandamus to ſwear the plaintiff churchwarden of Heſton 
in Middleſex, the defendant returned, that he was not 
duly elected. And in the courſe of the trial, the queſtion 
was, where the common right of chuſing churchwardens 


reſts, The plaintiff inſiſted, it was in the pariſhioners at 
large as to both the churchwardens, and would therefore 


have left it upon the defendant, to ſhew a cuſtom or right 


in the parſon to name one. The defendant on the con- 
trary inſiſted, that of common right it was in the parſon 


and pariſhioners, and therefore it Jay upon the plaintiff to 
prove a cuſtom in the pariſhioners to chuſe both. And 


of this opinion was Lee chief juſtice, and that tho' there 
are ſome dictums to the contrary, yet they had never 


been regarded, The plaintiff therefore went on to prove 


a Cuſtom to chuſe both by the pariſhioners, but failed in 


it ; 
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it; it appearing, that tho” the parſon had generally left i 


to the pariſhioners, yet he had ſometimes interfered. Les 
chief juſtice likewiſe held, that a curate ſtood in the place 
of the parſon, for the purpoſe of nominating one church. 
warden. Str. 1246. 

7. 3G. 3. K. and Dr. Harris. A mandamus was di. 
rected to Dr. Harris, commiſſary of the conſiſtorial and 
epiſcopal court of the biſhop of Wincheſter for the parts 
of Surrey, to admit and ſwear Henry Griffith and Thomas 
Garner churchwardeos of the pariſh of St. Olave South- 


wark. And a like mandamus was alſo directed to him to 


admit and {wear another ſet of churchwardens into the 


ſame office. Dr. Harris returns, that a cauſe was de- 


pending before him, in which it was diſputed, which of 
the two ſets of churchwardens had been duly elected; 
and till that is determined, he cannot admit either one ſet 


or the other, —By lord Manske 1d and the court: The 
return is bad; the commiſlary cannot try the right, He 


ought to obey both writs, and 1t is of no prejudice to 
either party. ct was propoſed by the, court, and con- 


ſented to by the parties, to try the right on a feigned 
iſlue; and the execution of the peremptory mandamus ty 


Ch rchwardens 
2 Corporation. 


be ſuſpendedetil! after the trial, and then the peremptory 


mandamus to go to ſwear in thoſe that ſhall prevail upon 
the trial. Bur. Mansf. 1420. 


The churchwardens are ſo far incorporated by law, 1 


as 0 ſue for the goods of the church, and to bring an 


action of treſpaſs for them; and alſo to purchaſe go 


for the uſe of the pariſn; but they are not a corporation 


in ſuch ſort as to ourchaſe lands, or to take by grant; ex- | 


cept in London, where they are a no for thoſe 


purpoſes alſo. G15/. 215, 


And therefore, if any one give land to the pariſh, for 
the uſe of the church, it mutt not be to the churchwar- 


dens and their ſucceſſors, but it {ſhould be to feoffees in 
truſt tothe uſe intended; which muſt from time to time 
be renewed, as the truſtees die away. Gi, 215. 


Aud altho the churchwardens may have their action 


for the goods of the pariſh, yet they cannot diſpoſe of 
them without the conſent of the pariſh; and a gift of 
ſuch goods by them without the conſent of the ſideſmen 


or veltry, is void. Walſ. c. 39, 1 RolPs Abr. 393 
Upon the like foundation, where an obligation is made 
to them and their ſucceſſors, and they die; their execu- 


tors ſhall have action, and not their ſucceſſors, Vin. Tit. 


Churchwardens. D. 
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8. The perſons who are to make preſentments are now Preſentments. 


chiefly the churchwardens ; which is not according to the 
rule of the ancient canon law, nor according to the prac- 
tice of the church of England before the reformation ; 


churchwardens being by their original office, only to take 


care of the goods, repairs, and ornaments of the church 

for which purpoſes, and no other, they have been reputed 
2 body corporate for many hundred years; but the buſi- 
neſs of preſenting was devolved upon them, by canons 


and conſtitutions of a more eee date. . on £ Hat, 


9. 
the body of the people within ſuch a diſtrict, to appear at 


' ſynods, or (as we now call them) general viſitations ; 


(for what we now call viſitations were really the annual 


The ancient method was, not only for the clergy, but 


ſynods, the laws of the church by vi//tations always mean- 
ing viſitations parochial :) and the way was, to ſelect a 


certain number, at the diſcretion of the ordinary, to give 


information upon oath concerning the manners of the 


people within the diftrict; which perſons, the rule of 
the canon law upon this head ſuppoſes to have been ſe- 


lected, while the ſynod was fitting : But afterwards, when 


the body of the people began to be excuſed from attendance, 


it was directed in the citation, that four {1x or eight ac- 


cording to the proportion of the diſtrict, ſhould appear to- 
gether with the clergy, to repreſent the reſt, and to be the 


teſtes ſpnodales, as the canon law elſewhere {tyles them. 


but all this while, we find nothing of churchwardens 


preſenting, till a little before the reformation ; when 


we find the churchwardens began to preſent, either by 


themſelves, or with two three or more credible pariſhion- 


ers joined with them: and this (as was before obſerved) 
ſeemeth evidently to be the original of that office, which 


our canons call the office of ſideſmen or aſſiſtants. Id. 


59, 60, 61. | 

9. Every churchwaniea is alſo an 3 of the poor : 
by the ſtatute of the 43 Fl. c. 2. and as ſuch is joined 
with the overſeers appointed by the juſtices of the peace, 


in all matters relating to the poor: and indeed the church- 
wardens were the ofiginal overſeers long before there 


were any others ſpecia! ſy appointed by act of parliament, 
Io. The releaſe of one churchwarden is in no caſe a bar 
to the action of the other; for what Bey have, is to the 


| ule of the pariſh. 


0 7 Ja. Starbey and Barton. In prohibition : The caſe 


$; two churchwardens ſue in the ſpiritual court, for a 
levy 


Their duty as. 


overſeers of the 


poor, 


One churches 
warden 6annot 
releaſe, © 


© I: 


S* 
r 
ou . 
p * 
þ \ 
«+ 
A 1 
£ : 1 
* » 
1 6 
59 4 
* 
5 * 1 
is *, 
3+ 
'Y \ 1 
4 I 
2 . 
1 
15 18 
k A. 
| : 
Fe A 
3 i 4 
i 
N 
1 * 
434Þ 
xt 
| 3 
7 
* 1 
{ 4; 
6 = 
6 q 
1 0 
4 „ 
: 
1. 
q 4: 
1 17 
4 4 
7 5 N 
= 
ig 
1 3 
Res 2 
% = 

44 
3 | 

*LÞ 
14% 
WIT! 

1; 
Ky I l 
. 7 
" 

* 5 $. 
" 1% © 
a 7 
i N 

be . 

, 5 } 
y- 17 

b * 

4 * 15 

4 f 

: 1 

1 

0 3 

. 7 

* i 
8 - 
= b 

it 1 
— * 
K 
( : 
9 i - 
| 
3 17 
i 5 14 
x —Y 
# 7. 
oY . 
j , 
* 11 
„ 8 i 
© 3 BJ 
. 19 
$7 
i 1 
* * J 
* ; 
bf 
' 
. 1 
3 4 
4 1 4 
- TK 
4&4 
14 
1 # 
10 
(FC j 
3 bs 

. 8 

1 

7 T 

e 4 
. by 
by = 

3 In 

+ 4.23908 

SY 41 

7 +434 

: 1 Y 1 

3 F- 

14:38 

1 I 
K 4 
2 1 
gt » bt 
. Us. 13 
A i : 
LY 
% 4 * 
© 224% 
2 7 
PAL 3 
1, 2-30 
44 8 
1 
iy 4 
7 74 
1 
1 
= 4 
* 

- * 

- 4 te 

+ 

bf 
$4.37 
4 14 

1 

1 

+ 

7 
.* 8 
1 
F ©: 
, 

* * . 

& 3 
15 4 + 
17 * 

* 19 

1 4 

= : 7 

WM 

. N 
. 1 
3:9 
af 
% N > 
KS 
. 
1 7 
1 * 1 
2 18 
x 
% 3 * 

g q 

DOE” 

(LT 

EB 

3 

iN 1. 

1 * 

4+ - hy 

1 

# 4 
IH 
;.N 


TEES — 


e Et POR 5 4 D 
rr re om 2 
— toe 


9 r 
Fe IR POE pony 


380 


| How long they 
Mall continue 
in office. 


Churchwardens. 


« Jevy towards the reparation of their church, and had z 


ſentence to recover, and coſts aſſeſſed; the one releaſeth, 
and the other ſues for the coſts, and there this releaſe was 


_ pleaded, and diſallowed, Whereupon he prays a prohj. 


bition ; and all this matter was diſcloſed in the prohj. 
bition 3 and the defendant thereupon demurred in lay, 
And now it was moved, that this releaſe by the one, he. 


ing in the perſonalty, ſhould diſcharge the intire. But 


it was reſolved by all the court to the contrary ; for 
churchwardens have nothing but to the uſe of their pa- 
riſh, and therefore the corporation conſiſts in the church. 
wardens ; and the one ſolely cannot releaſe nor give 
away the goods of the church ; and the coſts are in the 
ſame nature, which the one withcut the other cannot 


diſcharge. And of that opinion was all the court of 


king's . e it was ad} udged for the defend. 
ant. Cro. 


11. By hes 90. "The churchwardens or . ſhall 


not continue any longer than one year in that office ex- 


cept perhaps they be choſen again in like manner, 
For altho' in ſome places, there is but one new church- 


Warden yearly elected, (he who was junior churchwarden 


ſſanding the preſcription, remove ſuch churchwardens at 
their pleaſure, and chuſe new ones: for, as it is ſaid, the 
pariſh might ſuffer great Joſs, if the churchwardens ſhould 
continue ſo long in their office contrary to their will ; tor 


Acc bunt. 


before, being continued of courſe ;) yet in that caſe the 


books of common law, as well as the canon, lwppeſn's 
new election to be made of both. Gibſ. 215. 


But by Can. 118. The office of all churchwardons and 


ſideſmen, ſhall be reputed to continue, until the new 


churchwardens that ſhal] ſucceed them be ſworn. 


And altho' a pariſh preſcribe to chuſe two church- 
wardens, and that the perſons ſo choſen ſhall continue in 
that office for two years; yet the pariſh may, notwith- 


in that time they might waſte all the pariſh goods belong» 
ing to the church. MH#atſ. c. 


12. Can. 89. All er rb werdir at the end of their year, 


cr within a month after at the moſt, ſhall before the mini/ter 


and the fariſhioners, give up a juſt account of ſuch money 0s 
they have received, and alſo that particularly they have be- 


ſtiꝛbed in reparations, and other wiſe for the uſe of the church. 


And laſt of all, going out of their office, they ſhall truly deliver 


up to the pariſhioners whatſoever muney or other things of right. 


belonging io the bur % or pariſh, which nail in = 
ed hands 3 


Churchwardens. TY 


a hands ; that it may be delivered over by them, to the next 
churchwardens, by bill indented, | 


: 
a5 A juſt account] If the cuſtom of the pariſh is, for a cer- 

|= tain number of perſons to have the government thereof, 
- WH and the account is given up to them; the cuſtom is good 


in law, and the account given to them is a good account, 
Gibſ. 216. Oe TO „ 

By bill indented] Lind wood, ſpeaking of the inventory 
of the goods of the church, to be delivered in writing to the 
archdeacon, ſays, it were good that theſe writings ſhould 
e be indented, ſo that one part might remain with the 
« archdeacon, and the other with the pariſhioners :*' from 

. whence this branch of the preſent canon ſeemeth to have 
been taken. Gibſ. 216. 3 

M. 3 V. Siyrrop and Stoakes, If money be diſburſed 
by churchwardens for repairing the church, or any thing 
elſe merely eccleſiaſtical; the ſpiritual courts ſhall allow 
their accounts: But if there be any thing elſe that is an 
agreement between the pariſhioners; the ſucceeding 
churchwardens may have an action of account at law, 
and the ſpiritual court in ſuch caſe hath not juriſdiction. 
12 Med. . Eo ͥ ̃jjnf; 5 EH „% TD 
13. If a churchwarden in any caſe is maliciouſly ſued Account b 
in the ſpiritual court for not making up his account, and {ttled, final. 
is excommunicated, when in fact it hath been duly made; 
be may have a prohibition: and alſo an action upon the 
caſe will lie, Gihſ. 216. Bunb. 247. 

M. 4 G. 2. Snowden and Herring, Where churchwar- 
dens have paſſed their accounts at a veſtry, the ſpiritual 
court ſhall not afterwards proceed againſt them to account 
upon oath, Bunb. 289. Fg ek Wn 

E. 7 G. 2. Wainwright and Bagſhaw, The churchwar- 

dens were cited into the court of Litchfield to account: 
They pleaded, that they had accounted at the veſtry, ac- 
cording to law; which was rejected; and a prohibition 

was granted. For the ordinary is not to take the ac- 
count ; he can only give a judgment that they do ac- 
count ; and to what purpoſe ſhould they be fent back to 
thoſe, who have taken their account already? Str. 974. 
T. 13 G. 2. Adams and Ruſh. By the court The ſpi- 
ritual court hath no juriſdiction to ſettle the churchwar- 
dens accounts. And a prohibition was granted, after 

ſentence allowing the accounts, and an appral to the 
Kehes, Str. 1133 


And 
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Cannot bring 
actions, after 


their office is 
expired. 


--. üit, the defendant Dent was diſmiſſed. Str. 852. I Bar 


But their ſ1c+ 
ceſſors mult do 
it. 


Vet they may 


be relieved in 


cquity. 


after their year was expired; for they can only ſue in their 


_ reſpect of their office: but then the new churchwardens 


Churchwardens. 


And if the churchwardens have laid out the pariſh ma. fhov! 
ney imprudently and improvidently ; yet if it be truly | dens 
and honeſtly laid out, they muſt be reimburſed again: 
and the pariſhioners can have no remedy herein, unleſ; 

| ſome fraud or deceit be proved againſt them; becauſe the 
pariſh have made them their truſtees. But if they be po. 
ing on in an expenſive way, the pariſhioners may ecm. 
plain to the ordinary, in order to give a check to then, 
or to procure ( Dr Gibſon ſays) a removal of them fron 
their office. Gib/. 196. 

14 M. 3 G. 2. Dent againſt Prudence and Bond. Befor 

the delegates. Adjudged, that the churchwardens Pru. 
dence and Bond could not cite the defendant Dent into 
the ſpiritual court, for non-payment of his church rate, 


politick capacity, and cannot inſtitute any ſuit after that 
capacity is gone. It was agreed, that if the ſuit had been 
begun within their year, they might have procceded in 
it after their year was out, this being of neceſſity to pre- 
vent people from delays in order to wear out the year; 
but in regard this ſuit was not commenced till the yezr 
was out, and no precedents were ſhewn to warrant this 


Abr. 376. 
15. If the churchwardens for the time — 11 naked 


to bring an action for any of the goods of the church taken 
away ; their ſucceſlors may bring treſpaſs for them, in 


muſt ſay, to the damage of the pariſhioners, and not of 
themſelves; though the old churchwardens, in whoſe time 
the goods were taken away, might ſay either, /Z atf. e. 
PT if any of the goods of the church are detained, ot 
not delivered by the predecellor ; . the ſucceſſor hath an ac- 
tion againſt him alſo. Gi, 216. 
16. E. 13 An. Nicholſon and Maſters. On a bill in chan- 
cery againſt ninety pariſhioners, by the executiix of one of 
the churchwardens of Moodford, to be reimburſed money 
laid out by the teſtator as churchwarden, for rebuilding 
the ſteeple of the church; it was objected, that this matter 
was proper for the eccleſiaſtical court, and not for this 


court. But by Harcourt chancellor, che plaintiff is pro- 


per for relief in this court, and there are many precedents 
of the like nature. And it was decreed, that the pariſhi- 
oners ſhould reimburſe the plaintiff the money laid out dy 
her icſtator, with coſts of this ſuit: and that the Cons 
 ſhuu 


| dens. 


Churchwardens. 
would be raiſed by a pariſh rate, Vin, Tit, Churchwar- 
T. 1718. Radnor pariſh in 2 The churchwardens, 


as being a corporation for the goods of the pariſh, com- 
menced a ſuit, with the conſent and by order of tÞ2 Ha- 


riſh, concerning a charity for the poor: In which ſuit. 


they miſcarried. And then they brought a bill againſt the 
ſubſequent churchwardens, to be repaid the coſts by them 


expended ; and had a decree for it, It was proved, that 
from time to time the pariſh was made acquainted with 


what they did; and though there was no veſtry by pre- 


ſcription, yet a veſtry book, kept for the pariſh acts, was 


allowed as evidence of r conſent. They are the truſ- 


tees of the pariſh; and the pariſhioners ought to contri- 
bute, and not lay the burden upon theſe poor people the 
churchwardens. And the annual ſucceſſive churchwar- 


dens need not to be made parties, as they are renewed. 
By the maſter of the rolls. Jin. Tit. Churchwardens. C. 
But it is ſaid, the ſpiritual court hath no power to or- 


der a rate to reimburſe the preceding churchwardens, and 


a prohibition was granted after ſentence, in the caſe of 


Dawſon and I/ilkinſon, T. 10 & 11 C. 2. becauſe upon 
the face of the order it appeared the eccleſiaſtical court 
had no juriſdiction: And by the whole court of king's | 


bench unanimouſly, There cannot be a rate made to re- 


imburſe the churchwardens ; becauſe they are not obliged 
to lay any money out of their own pockets, Caſes i in the 


time of lord Hardwicke, 381. 
17. If an action be brought againſt any churchwardens; 


or perſons called ſworn men, executing the office of 
churchwarden, for any thing done by virtue of their of- 
hcez they may plead the general iſſue, and give the ſpe- 
cial matter in evidence: and if a verdict is given for them, 
or the plaintift ſhall be nonſuit, or diſcontinue; they 
ſhall have double coſts. 7 F. c. 5. 21 J. c. 12. 


AH. 8 Car. Kerchevall againſt Smith and others. Action 
upon the caſe was brought againſt them; becauſe that 
they being churchwardens, preſented the plaintiff fallly 


and maliciouſly, upon a pretended fame of incontinency. 


Upon not guilty, it was found for the defendants, and 
moved, that they might have double coſts, becauſe they 


were troubled and vexed for matter which did con— 
cern their office. But it was reſolved, it was not within 
the ſtatute ; for it is merely eccleſiaſtical ; and the ſtatute 


Was never intended, but where they ſhall be vexed con- 
cerning temporal matters which they do by virtue of their 


office, 


Their protection 
by the law in 
the due execu- 

tion of their 
office, | 
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Churchwardens. 


office, and not for preſentments concerning matters ct 
fame, Cro. Car. 285, 


| Churchyard; See Church. 
Ciſtercians. See Monaſterics. 


Citation. 


Citation; what: 1. Citation is a Judicial act, whereby the defendant, 


by authority of the judge (the plaintiff requeſt 


ing ir) 15 commanded to appear, in order to enter into 


Form of a cita- 
tion. 


ſuit, at a certain day, in a place where jultice 1 is adenini: 


fred. Conſet. 26. 


2. The citation ought to contain, 1. The name of the 
judge, and his commiſſion, if he be delegated : if hes 


an ordinary judge, then the ſtyle of the court where he 
is judge, 2. The name of him who is to be cited. 3. An 


appointed day and place where he muſt appear; which 
day ought either to be expreſſed particularly to be ſuch 


day of the week or monta, or elſe only the next court 
day (or longer) from the date of the citation : and the time 
of appearance ought to be more or les, according to the 
diſtance of the place where they live. 4. T he cauſe for 


which the ſuit is to be commenced. 5. The name of 


the party, at whoſe inſtance the citation is obtained, 


Con ſet. 26. 


ceſſes and names be firſt ſubſcribed by the judge, or his 
| deputy, and his ſeal thereto affixed. 


By Can. 120. No biſhop, chancellor.” 8 of- 


cial, or other eccleſiaſtical judge, ſhall ſuffer any gene- 


1al proceſſes of quorum momina to be ſent out of his court: 


except the names of all ſuch as thereby are to be cited, 
ſhall be firſt expreſsly entred by the hand of the regiſter 


or his deputy under the ſaid procelies ; and the ſaid pro- 


The rule of the ancient canon law in which caſe was, 


that by the general clauſe Duidam alii in citations, not 


more than hos or four perſons ſhould be drawn in 50 jute 
ment; whoie names (quorum nomina) the perlen woo 


| 3 the citation was particularly to . that 


there might be no room for fraud, in varying the names 


at pleaſure, Gibf, 100g, 


I | 5 A com- 


f 


Citation. 


A company in London, refuſing to pay a church rate 


ſet upon their hall, the maſter and wardens were cited 


into the eccleſiaſtical court by their ſirnames and names 


of baptiſm, with the addition of maſter and wardens of 


the com pany of waxchandlers. And upon moving for a 
prohibition, becauſe they were cited in their natural capa- 


city, when it ſhould have been in their politick capacity, 


the court held the citation to be good, becauſe the body 


politick could not be cited, and there was no remedy but 


in this way: and a prohibition was denied, H. 33 & 34 
„ 98 7 wy 

3. Otho. Foraſmuch as we are given to underſtand, that 
they who have obtained letters citatory do fend them by 


three vile meſſengers, to the place where the perſon to be 


By whom to be 
executed. 


cited is ſaid to inhabit; which letters two of them do put 
up over the altar of the church of that place, or in ſome 


other place there, and the third preſently taketh them 
away; from whence it cometh to paſs, that two of them 


afterwards giving their teſtimony that they cited him ac- 
cording to the manner and cuſtom of the country, he is 


excommunicated or ſuſpended as contumacious, whereas 


indeed he was not contumacious, nor knew any thing of 


the citation ; Therefore to take away this moiſt abomi- 


nable abuſe, and other ſuch like, we do ordain, that from 


henceforth letters citatory in cauſes eccleſiaſtical ſhall not 


be ſent by thoſe who obtain them, nor by their meſſen- 
gers; but the judge ſhall ſend them by his own faithful 
meſſenger, at the moderate expence of the perſon ſuing 


them out; or at leaſt the citation ſhall be directed to the 


dean of the deanry [that is, to the rural dean] where the 


party to be cited dwelleth, who at the judge's command- 


ment ſhall faithfully execute the ſame by himſelf or his 


certain and truſty meſſengers. Atbon. 63. | 
Othob. We do decree, that when the judge ſendeth 2 


citation againſt any perſon who is abſent ; he ſhall com- 


mit the execution thereof to the dean of the place, or to 


lome perſon certain. Athon. 123. 


Stratford. Whereas biſhops and archdeacons, their offi- 


cials and other ordinaries, and their commiflaries, com- 
mand primary Citations for the correction of offenders to 
be executed by reRors, vicars, or parifh prieſts ; and it 
Is frequently laid to their charge, that concerning thoſe 


matters for which the citation is made they perverſely 


diſcloſe the confeſſions of the parties cited made privately 
unto them, whereby they are greatly fcandalized, and the 


pariſhioners for the future refufe to confels their fins unto 


Vol. I. Cc | them: 
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In what manner 


Citation. 
them: we do ordain, that primary citations from the ſaid 


ordinaries ſhall not be ſerved by the rectors or others afore- 
ſaid, but by the officials, deans, apparitors, or other mi. 


niſters of the ſaid ordinaries. And if any ſuch Primary 
| Citations ſhall be committed to the reQors, vicais, or 
prieſts; they ſhall not be bound to obey them, but the 


ſame and all ſubſequent cenſures and proceſles thereupon 
ſhall be utterly void and of no effect. Lind. go. 
4. By the aforeſaid conſtitution of Qtho; the perſon to 


ꝛc be executed. whom the citation is directed ſhall diligently ſeek the _ 


ty to be cited. 


And when he hath tad him, he is to fhew to the par- 

ty cited the citation under ſeal, and by virtue thereof cite 
him to appear at the time and place appointed: And it is 
_ uſual alſo to leave a note with him, expreſing | the contents 


thereof. 1 Ought. 44, 45. | 
But if it be returned upon the citation that the defen- 


dant cannot be found, then the plaintiff's proctor petiti- 


oneth, that the defendant may be cited perſonally (if he 
can), to appear and anſwer the contents of the former ci- 
tation; and if not perſonally, then by any other ways and 


means, fo as the party to be cited may come to the know-. 


ledge thereof ; and this is that which is called a citation 


wits et modis, or a publick citation, ſeeing it is executed 


either by publick edict, a copy thereof being affixed to 


the doors of the houſe ds the Cefendant dwells; or the 


doors of the pariſh church where he inhabits, for the ſpace 
of half an hour in the time of divine ſervice ; or by pub- 
lication in the church in time of divine ſervice ; or, as 


it hath been ſaid, by the tolling of a bel], or the ſounding 
gta trumpet, or the erecting of a ERIE This being 


done, a certificate muſt be made of the ptemiſſes, and the 


citation brought into court; and if the party cited appear 
not, the plaintiff's proctor accuſeth his contumacy (be 
| being firſt three times called by the crier of the court) 


and in penalty of ſuch his contumacy requeſteth that he 
may be excommunicate, Conſet. 34. 1 Ought, 49. 


But the citation muſt be ſerved at the door or outlide of 


a man's houſe ; for the houſe may not be entred in ſuch 


caſe without his conſent. Lind. 87. Athon. 63. 

To this purpoſe, by the aforeſaid conſtitution of Othoit | 
is directed, that if the perſon to whom the citation 1s 
committed fhall not be able to find the party; he ſhall 
cauſe the letters to be publickly read and expounded, on 


the Lord's day, or other ſolemn day, in the church of 
that place where he hath uſually dwelt, during the cele 
bration of the maſs. 0 

c 


1 


Citation. 


Or publickly in the ſtreet (ſaith Athon), if be be hin- 
dred from entring the church: otherwiſe he ſhall read the 
citation in the church, and leave a copy thereof upon the 
altar: and the abſent perſon, by other ways means and 
cautions (if any occur) ſha}l be cited, before he be pro- 
ceeded againft as contumacious. Athon. 65. 

In like manner, by a conſtitution of archbiſhop Me- 
pham; in certain caſes, they who cannot be perſonally 
cited, ſhall be cited at their houſe, if they have any at 
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which they can be ſafely cited; if they cannot be ſaſely 


cited at their houſe, then in the pariſh church where ſuch 


houſe ſtandeth; or if they have no houſe, then in the ca- 


thedral church of the dioceſe, and al ſo in the church of the 


pariſh where the offence was committed (if it can be ſafe- 
ly done). And in ſuch caſes, they ſhall be proceeded 


zgainſt in the ſame manner, as if they had been cited per- 


ſonally. Lind. 85. 


5. By the ſame conſtitution, it is ordained, that all or- 
dinary judges of the province do readily aſſiſt one another 


in making citations and executions, and in executing all 


lawful mandates. e 


Yet by the ancient laws of the church, the metropoli- 


Citing out of 
the diocele, 


tan was forbidden to exerciſe judicial authority in the 


dioceſe of a comprovincial. biſhop, unleſs in caſe of ap- 
peal or vacancy. And therefore when archbiſhop Peccham 
excommunicated the biſhop of Hereford for reſiſting this 
concurrent power, and affirming againſt the archbiſhop 


that he could not exerciſe any juriſdiction excluſive of the 


biſhop within the biſhop's own dioceſe, nor take cogni- 


zance of cauſes there per querelam; the archbiſhop de- 


tended his claim, not upon the common right of a metro- 
politan, but upon the peculiar privilege of the church 


of Canterbury, that the church of Canterbury enjoyeth 


ſuch a privilege, that the archbiſhop for the time being 
may and ought to hear cauſes ariſing within the dioceſes 
of his ſuffragans, and that in the firſt inſtance. Which 
privilege probably ſprung from the archbiſhops of Canter- 
duty being legati nati to the pope, Gibſ. 1004, 

But now, by the ſtatute of the 23 Hen. 8. c. 9. intitled, 
The bill of citations; Where great numbers of the king's 
| ſubjefts, as well men, wives, ſervants, as other the king's ſub- 


Jets, dwelling in divers dioceſes of this realm of England and 
Wales, have been at many times called by citations and other 


Proceſſes compulſary, to appear in the arches, audience, and 
other high courts of the archbiſhops of this realm, far from and 
out of the dioceſe where they dwell ; and many times to anſwer 


to ſurmiſed and feigned cauſes, and ſuits of aefamation, with- 


Cc 2 holding 
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Citation. 
Holding of tithes, and ſuch other like cauſes and matters, which 
have been ſued more for malice and fer vexation than for any 


juft cauſe of ſuit ; and where certificate hath been made ly the 


ſummoner, apparator, or any ſuch light literate perſon, that 
the party againſt whom any ſuch citation hath been awarded, 
bath been cited or ſummoned, and thereupon the ſame party ſi 
certified to be cited or ſummoned hath not appeared according tg 
the certificate, the jame party therefore hath been excommuni- 
cated, or at the leaſt ſuſpended from all divine ſervices ; and 
thereupon before that he or ſhe could be abſolved, hath been com- 
pelied, not only to pay the fees of the court whereunto he or ſhe 


was ſo called by citation or ather proceſs, amounting to the ſum 


ef 25, or 20 d at the leaſt ; but alſo to pay to the ſummoner, 
atparatar, or other light literate perſon by whem he or ſhe was 


7 certified to be ſummoned, for every mile being diſtant from 
the place obere he or ſhe then diuelled, unto the ſame court 


whereunto he or ſhe was fo cited or ſummoned to appear, 2d; 
to the great charge and impoveriſhment of the king's l icli, 


and to the great occaſion of miſbehaviour and miſliving of wives, 
Women, and ſervants, and to the great impairment and dimi- 
nution of their goed names and honeſties e it is therefore enacted, 


that no manner of perſon ſhall be from henceforth cited or jum- 
moned or otherwiſe called to appear by himſelf or by any procur a- 
tor, before any ordinary archaeacon commiſſary official or any 


ether judge ſpiritual, out of the dioceſe or peculiar furiſdidim 
where he jhall be inbabiting at the time of awarding or gc 


forth of the ſame citation or Jummons (except it ſhall be for any 


of the cauſes hereafter written, that is to ſay, (1) for any ſpi- 
rilual offence or cauſe committed or omitted by the biſhop, arch 


deacon, commiſſary, «jjicial, or other perſon having Hir itua 
Jjuriſdidtion, or being a ſpiritual judge, or by any other per jon 
within the dioceſe or other juriſdiftion whereunto he ſnail le 
cited or other wiſe lawfully called to appear and anſwer ; and 
(2) except alſo it ſhall be upon matter or cauſe of appeal, or fir 
other lauful cauſe, wherein any party ſhall find himpelf grit bid 
er wronged by the ordinary er judge of the dicceſe ur juriſdie- 


tion, or "oo any of tis ſubſtitutes officers or min i/ters, after the 
matter or cauje there fi commenced and begun 10 be ſhewed une 
the ar chbiſhop or viſnep or any other having peculiar j fur Idiclion. 8 


within whoſe province the dioceſè or place peculiar is; or (3) 
in cafe that the biſhop or other immediate judge or ordinary da't 
not nor will not convent the party to be Jad before him; or (4) 
in caje that the hiſhop of the diccefe or juige of the place, within 
whoſe ſuriſdiction or before whom the uit by this ad ſpall be 


commenced and proſecuted, be party directiy or indiredly ts tbe 


matter or cafe of the ſame ſuit ; or (5) in caſe that any biſteb, 
1 fp 


4 , 
Citation. 
or any inferior judge, having under him juriſdiction in his own 
right and title, or by commiſſion, make requeſt or inſtance 10 
the archbiſhop biſbop or other ſuperior ordinary or judge, 10 
take treat examine or determine the matter before him or his 
ſutftitutes, and that to be done in caſes only where the law 
civil or canon doth affirm execution of ſuch requeſt or inflance 
of juriſdiction to be lawful or tolerable; ) upon pain of forfet- 
ture, to every perſon by any ordinary com miſſary official or ſub- 
ſlitute by virtue of his office or at the ſuit of any perſon to be 
cited or otherwiſe ſummoned or called contrary to this act, of 


double damages and coſts, to be recovered by a#tton of debt or 


upon the caſe, in any of the king's high courts, or in any other 
c:mpetent temporal court of record ; and upon pain of forfeiture 
for every perſon ſo ſummoned cited or otherwiſe called as afore- 


ſaid to anſwer before any ſpiritual judge out of the dioceſe or 
* /Þ Judg 


other juriſdiction where the ſaid perſon dwelleth, 101; half to 
the king, and half to him that will ſue in any of the king's 
ſaid courts. 1. 1, 2, 3. 8 e . 

Provided always, that it ſhall be lawful to every archbiſhop 
of this realm to cite any perſon inhabiting in any biſhop's dioceſe 
within his province, for cauſes of hereſy ; if the biſhop or other 


ordinary immediate thereunto conſent, or do not his duty in pu- 


mſhment of the ſame. ſ. 4. = 


Provided alſo that, this. ſhall not extend to the preroga- 
tive of the archbiſhop of Canterbury, for calling any perſon 


out of the dioceſe where he inhabiteth, for probate of any teſta- 
ment. 1,5 5 


Provided 40%, that this act ſhall not be prejudicial to the 


archbiſhop of Vork, for probate of teſtaments within his pro- 
_ vince and juriſdictien, by reaſon of any prerogative, 1, 7. 


Far from and out of the diereſe] By rexſon of this expreſ- 
lon in the preamble, it was doubted in the 6 Ja. whether 


the archbiſhop was not at liberty (notwithſtanding this 
act) to cite the inhabitants of London and other neigh- 


vouring places of the ſame dioceſe, into his court of 
_ arches ; which would be no more a grievance to the ſub- 


ject, than the being cited into the conſiſtory of London; 


and could not properly be called a citing out of the dio- 


ceſe, ſince the court of arches is held within the dioceſe 


of London. But ell the juſtices of the court of common 


pleas held, that the archbiſhop is reſtrained by this act 


from citing any inhabitants of London, beſides his own 
peculiars; becauſe the excuſing the ſubject from travel 
and charges was not the only benefit intended by it, but 
allo the benefit of appeals; and by dioceſe in this ſtatute, 

| 5 0 was 
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Citation. 


was underſtood juriſdiction; and, as to the language cf 
the preamble, that the enacting parts of ſtatutes are in 
many caſes of larger extent than their preambles are, 
Giessss 3 

In the next reign, H. 9 Car. in Gobbet's caſe, the like 
point came under conſideration again, and prohibition to | 


the arches being prayed, the determination was as follows: 


Tones ſaid, that be was informed by Dr Duck, chancel. 


lor of London, that there hath been for long time a com- 


poſition between the biſhop of London and the archbiſts 


of Canterbury, that if any ſuit be begun before the arch. 
| biſhop, it ſhall always be permitted by the biſhop of Lon- | 


don; ſo that it is as it were a general licence, and ſo not 


ſued there but with the biſhop's afſent ; and for that rea- 


ſon the archbiſhop never makes any viſitation in London 


dioceſe. And hereupon the prohibition was denied, Gil/, 


But in the caſe of Ford and Weldon, H. 15 C 16 C. 2. 


when the ſame compoſition was urged in the court of 


king's bench, againſt a prohibition to the arches, the 
court was divided: Hide chief juſtice, and Windham, 


againſt the prohibition ; and Twilden and Keyling for it, 
Againit the prohibition it was ſaid, that the arches is 
within the dioceſe of London, and that the compoſition 
amounts to a licence; and for the prohibition, that Lon- 
don is not within the juriſdiction of the arches, and that 


the compoſition is taken away by the ſtatute, inaſmuch 
as no agreement between ordinaries can prejudice the peo- 
ple, for whoſe benefic the ſtatute was made, Gzb/. 1005, 


' That no manner of perſon ſhall be from henceforth cited] But 


if aman is cited out of his dioceſe, and appears, and ſen— 


rence is given, or it he ſubmits himſelf to the ſuit ; he 
ſhall have no benefit by this ſtatute, nor will a prohibition 
be granted, Gb, 1006. Carth. 33. | 


Out of the dioceſe] And that, as it ſeemeth, whether the 


ſee be full or vacant, For in the 13 or 14 Fa, in the caſe 


of one Pickover, it was reſolved upon this Ratute, that if 


2 biſhoprick within the province of Canterbury be void, 
and ſo the juriſdiction be devolved to the metropolitan; 
he muſt hold his court within the inferior dioceſe, for 


fuch cauſes as were by the eccleſiaſtical law to be holden 


before the inferior ordinary; and the prothonotaries ſaid, 
it had been ſo formerly refolved, But a little before this, 


in the 11 7a. the contrary was reſolved; that is, where 


one was Cited out of his dioceſe before the archbiſhop of 


_ Canterbury. 


the juriſdiction of the biſhop of Peterborough Gi 
2 Brownl. 12. N 
But, T. 17 C. 2. when one was cited into the arch- 
_ deacon of Canterbury's court, for not coming to church 

at Biddenden in the county of Kent, and pleaded that he 


Citation. 


Canterbury as guardian of the ſpiritualties, not only prohi- 
bition was denied ; but it was further faid, that if he had 
been cited before him as metropolitan, it would have been 


granted upon this ſtatute, Gif. 1006, 


Or peculiar juriſdiftion] That is, whether they be cited 
out of ſuch peculiar to the arches, or before the ordinary 
within whoſe dioceſe the peculiar doth lie. And Coke 


ſaid, that if a man be ſued out of his dioceſe, yet if he be 


ſued within his own proper peculiar, he is not within this 


ſtatute. Gib /. 1006. 


Where he ſhall be inhabiting} H. 8 Ja. an attorney in the 
king's bench was ſued in the arches for a legacy; and, 


for that he inhabited in the dioceſe of Peterborough, pro- 


hibition was prayed and granted; becauſe tho' he remain- 
ed here in term time, he was properly ee within 
/. 1006. 


was an inhabitant in the dioceſe of Chicheſter, the court 


declared, that if a man be cited within the dioceſe, tho” 
he be not an inhabitant there, but only comes there to 
trade or otherwiſe, yet this is not within the ſtatute; and 
that if it were otherwiſe, there might be offences commit- 
ted within the eccleſiaſtical law, which could not be pu- 


niſned at all; for men would offend in one county, and 


then remove into another, and ſo eſcape with arenen, 


G1 /. 1006. Hardr. 421. 
But in the caſe of Mieſteote and Harding, E. 15C. 2. 


when the ſuit was for tithes in the dioceſe of Sarum, where 
they lay, and prohibition was obtained upon this ſtatute 
becauſe the defendant inhabited in London; the court, 
upon notice that the ſuit was for tithes, granted a con- 


ſultation, and declared that that caſe was not within the 
ſtatute : tho? the contrary ſeems to have been agreed, 7. 
9 Ja. in the caſe of Jones and Boyer, Gibſ. 1006. 1 Lev. 
_ 2 Brownl. 27, 
T. 1 W. Wadward and Makepeace. Woodward, who 


lived in the dioceſe of Litchfield and Coventry, but occu- 


pied lands in the dioceſe of Peterborough, was there taxed 


In reſpect of his land, as an inhabitant, towards a rate tor 
new caſting of the bells, and becauſe he refuſcd to pay, 


was cited into the court of tie biſhop of Peterborcugh, 
and libelled againſt for this matter, And by the court; 
Cc 4 © this 
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Citation. 


this is not a eiting out of the dioceſe, for he is an inhabtt. 


ant where he occupies the land, as well as where he per. 
ſonally reſides. 1 Salk, 164. = 
AT. 11 V. Machin and Molton, In a declaration in 


attachment upon prohibition, the caſe was, that the plain. 
tiff lived in Nottingham within the province of York, 


and there ſubtracted tithes, and then removed into Lin. 


colnſhire within the province of Canterbury. Afterwards 


he happened to go to Vork, and was ſued there in the 


court of the archbiſhop for the ſubtraction aforeſaid, and 


had a prohibition on the ſtatute for citing him out of his 
dioceſe, But at laſt, after debate, a conſultation was 
awarded, for that the ſubtraction of tithes is local, and 


by the ſtatute of the 32 H. 8. c. 7. muſt be ſued before 


the ordinary of that place where the wrong was done ; 
otherwiſe in caſes tranſitory, where the action follows the 


_ perſon of the offender : And, as it was argued by the 
counſel, this is not citing out of his dioceſe within the 


ſtatute; becauſe the dioceſe where he lives hath not a 


juriſdiction, and if he might not be cited in this caſe, the 
thing would be remedileſs and diſpuniſhable. So if a pe- 


culiar is in two dioceſes, and a man who dwells in one of 
the dioceſes in the peculiar, is cited to the court of the 


_- peculiar held in the other dioceſe z this is not a citing out 
of the dioceſe, becauſe it is within the peculiar. 2 Salk, 
549. L. Raym. 452. 534. | | 5 


T. 5 An. Milmeit and Lloyd, A difference in this caſe 
was taken by Holt chief juſtice, where a man of another 
dioceſe is taken flagranti delicto He ſaid, where the party 


goes into another dioceſe, and is commorant there, and 


comes back caſually into the firſt dioceſe, in ſuch caſe 


the citation cannot be good; for ſuppoſe a man comes 
_ caſually into the dioceſe of London, and commits a crime 


there, and then goes back to the dioceſe where he dwells, 


and then caſually comes to London again, it ſeemeth that 
he cannot be here cited; but if he had been cited before 
be left London, then that would be flagrant: delicto. 


Immediate judge or ordinary dare not, nor will net, convent 
the party] In archbithop Parker's regiſter, we find the 
archbiſhop to have put benefices in another dioceſe undet 


ſequeſtration, by reaſon of the negligence of the ordinary; 


but this is an act only of voluntary juriſdiction. And 
before the reformation, we find the archbiſhop requiring 
biſhops to proceed againſt particular perſons in their dio- 

— ee es ceſes, 


Citation. 
teſes, or ſhew cauſe why himſelf ſhould not proceed, 
Gib. 1007, 7 | 
Be party] If the cauſe be begun before the archbiſhop, 
tho' the biſhop or other judge (who was party in the cauſe) 
dieth whilſt it is depending, and ſo the occaſion ceaſeth 


upon which it was firſt brought before the archbiſhop; 


yet he being in poſleſſion of it, it ſhall not be removed. 
Gibſ. 1007. N 


Maße requeſt or inſtance 70 the archbiſhop] AT. 19 C. 2. 


in the caſe of Bolton and Bolton, prohibition was prayed 
to the arches, for citing out of the dioceſe of Worceſter, 
and Jay given to ſhew cauſe. At the day, the plaintiff in 
the arches ſhewed letters of requeſt from the biſhop of 
Worceſter; to which it was objected, that this ought not 


to come in upon motion, but ought to be pleaded; for 


the ſtatute ſays, they ſhall only be admitted where the 
civil or canon law doth allow; and therefore it is a mat- 


ter proper to be argued, that the court may be informed 
by civilians, whether the law allows it or not in the pre- 
ſent caſe. But prohibition was denied, in the king's. 


bench, and in the exchequer; in both which courts, it 


was held ſufficient to exhibit the letters of requeſt upon 


motion, without putting the party to plead. Allo it hath 
been ruled upon this ſtatute, that the archdeacon cannot 
{end a cauſe depending before him, immediately into the 


arches; for that he hath no power to appoint another 


court, but only to remit his own court, and to leave it to 


the next; For ſince his power was derived from the bi- 


ſhop, to whom he is ſubordinate ; he mult yield it to him 
of whom he received it. G:tf. 1007. 1 Lev. 225, 


In caſes only where the law civil or canon doth affirm execu- 


lion of ſuch requeſt or inſtance of juriſdifton to be lawful] It 
was held by the civilians, in the caſe of Jones and Jones 


7. 9 Fa. that it was abſolutely in the power of the ordi- 
nary to ſend any cauſe to the archbiſhop at his will, with- 
out aſioning any ſpecial reaſon z for which they cited the 
authority of divers canoniſts. But Hobart (and, as it 
ſcemeth, the court) ſaid, that to expound the ſtatute 
thus, to wit, that the ordinary may at his will and plea- 
ſure ſend the ſubject from one end of the kingdom to 
another without cauſe, was both againſt the letter of the 
ſtatute, and did utterly elude it; that the purpoſe of the 
law was, to provide for the eaſe of the ſubje& more than 
for the *uriſdiction of the ordinary, which appears, in w 

; there 
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Citation. 


there is action given to the ſubject and penalty to the kit 
for the vexation, but none to the ordinary; and that this 
very clauſe ſays, it is to be done in caſes only which the 
civil or canon law alloweth; which would be a vain re. 
ſtriction, if it were left as general as before, that is, if it 
were lawful or tolerable in all caſes, without cauſe, 


Git}. 1007. Hob. 185, 2 Brownl. 27. 


For cauſes of hereſy] In the caſe of Pelling and Whiſton, 


H. 8 An, which was a cauſe of hereſy, Dr Pelling ap- 
pealed to the delegates from a refuſal on the part of the 


dean of the arches, to cite Mr Whiſton before him, up. 


on letters of requeſt from Dr Harwood, commiſſary of the 
exempt and peculiar juriſdiction of the dean and chapter 


of St Paul's. The ground of the dean's refuſal was, that 
letters of requeſt from Dr Harwood did not lie before 


| him, becauſe in a caſe of hereſy the biſhop of the dioceſe 


hath juriſdiction in places otherwiſe exempt within his 
dioceſe; and notwithſtanding the ſtatute of citations, an 


| heretick may be cited to appear before him upon letters 


of requeſt from the judge of the peculiar ; hereſy being 


none of the five caſes, in which a perſon may be cited 
out of the dioceſe or peculiar 3 within which 
he dwells. 6000. 1007. Campus. 199. 


„ probate of any teſtament In Hug hes's caſe, M. 11 7a. 

| where one who dwelt in eee . 8g had made his will, 
and his executors were libelled againſt in the arches; it } 
was ſaid by juſtice Warburton to have been agreed by all } 
the juſtices, that the exception in this ſtatute doth only | 
extend to probate of wills; and Neon was awarded, 


C. 1007, Godb. 214. 


But in the 24 & 25 C. 2. where one was cited out of 
the dioceſe, to anſwer a ſuit for a legacy, into the prero- |} 
gative where the will had been proved; prohibition was 
denied: becauſe there the executor muſt give account and 


be diſcharged. 1 Ventr. 233 
And by Holt chief juſtice, in the caſe of Machin and 


Molton, E. 11 IF. If a will be proved 1 in the prerogative | 
court of Canterbury, a ſuit upen it for a legacy muſt be 
in the arches, which is the provincial court, tho' the pe” | 
ty lives in another dioceſe, L. Raym. 453. 3 
And in the caſe of Zdgworth and Smalridge, M. 3 6. 2. 
where the cale was, that a prohibition was prayed toa | 


ſuit for a legacy in the arches againſt the executor, for 


that he was cited out of his dioceſe, and it appeared that . 


the teſtator having bena notabilia in ſeveral dioceſes, t 
WI 


Citation. 395 


will was proved in the prerogative court of Canterbury ; 
for the defendant it was inſiſted, that the exception of the 
probate of wills draws after it neceſſarily an exception of 


ſuits ariſing upon ſuch wills proved; that the ſtatute is 


an affirmance of the canon law ; that by the canon law, 


2 will cannot be proved in the arches, nor can legacies 


be ſued for in the prerogative court, which is a point 
miſtaken by the reporters, who ſay the legacy muſt be 
ſued for where the will is proved; both the prerogative 


and the arches are within the archbiſhop s juriſdiction ; 
and if the legatee is not ſuffered to ſue in the arches, he 


can ſue no where. And the court ales the 8 


Fitz-Gib. 110. 


W here two are executors 404 one of them lives in the 
dioceſe of London, and the other in one of the peculiars 


of the arches; the ſuit againſt them, as executors ſhall be 


in the arches. Gihſ. 1005. 


By Can. 94. No dean of the arches, nor official of the 
archbiſbop's con ſi Nory, nor any judge of the audience, ſhall in 
his own name, or in the name of the archbiſhop, either ex of- 


ficio or at the inſtance of any party, originally cite ſummon or 


any way compel, or procure to be cited ſummoned or compelled, 
any perſon which dwelleth not within the particular dioceſe or 


| peculiar of the ſaid archbiſhop, to appear before him or any e 


them, for any cauſe or matter whatſoever belonging to eccleſiaſti- 
cal cognizance, without the licence of the diocęſan firſt had and 


obtained in that behalf, other than in ſuch particular caſes 


only as are expreſfsly excepted and reſerved in and by a ſlatute 
23 Hen. 8. c. 9. And if any of the ſaid judges ſhall offend 
herein, he fhall for every ſuch offence be ſuſpended from the 
exerciſe of his office for the ſpace of three whole months. 


By the ancient canon law, the archbiſhop of Comer 


bury, altho' not as archbiſhop, yet as legate of the pope, 
had a right to cite perſons out of any dioceſe before him 
in his court of audience, e as well as upon ap- 
peal. Gibſe 1008, | 
6. The return of the citation is either lr in Return of th 


court by him who executed the ſame, who certifieth and eitation. 


| maketh oath how and in what manner the defendant was 


cited; or elſe it is by authentic certificate, which is a 
kind of ſolemn writing, drawn or confirmed by ſome pub- 


lick authority, and ought chiefly to contain the name of 
the mandatory or perſon to whom it is directed; and the 
name of the judge who directed the fame, with his pro- 


per ſtyle and title ; likewiſe the day and place in which 
the 
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the defendant was cited, and the cauſes for which he is 


cited; in teſtimony whereof, ſome authentical ſeal Oupht 


to be put to it, of ſome archdeacon, official commiſſar 
or rural dean; and it ought to expreſs that they ſet their 
ſeal thereunto, at the ſpecial inſtigation and requeſt of the 
mandatory, To all which certificates, in all cauſes, 28 
much credit is given, as if the 5 had perſonally 
made oath of the execution thereof. 

But theſe authentic certificates are now but ſeldom 
uſed, unleſs where the mandatory by reaſon of the gi. 


Nance cannot conveniently appear to make oath, Conſe. 
28. 1 Ougbt. 50, 51. 


| Concerning this return of the citation, it is ordained 


by the aforeſaid conſtitution of Otho, that the perſon by 


whom the citation ſhall be executed, ſball not omit to certify 


, #9 the judge, what he. Hall have done in the execution 


thereof. 

And by the aforeſaid 550 of S 5 2 to 
whim the citation ſhall be committed, when he hath faithfully 
executed the ſame, ſhall make certificate thereof, according ta 


the form of Otho's conſtitution aforeſaid ; otherwiſe no credit 


ſhall be given to a citation which ſhall appear to have been other- 
wije made, nor ſhall any proceſs be directed thereupon far the 


perſon ſo ſaid to be cited, 


And by a conſtitution of archbiſhop Peccham : Where 


at ſame rural deans are defamed for diabolical craft in citations, 


felling certificates thereof for money to fraudulent men, when 


no notice of the citation is given to the party concerned, either 


before making the certificate or afterwards, and ſo the innocent 
is condemned; for the cure of this we do ordain, that no certi- 


ficate /hall be delivered to any perſon, nor otherwiſe granted 


un der the ſeal of a rural dean, until the ſame ſhall have been 


| Puh read upon ſame ſolemn day, during the ſolemnities of 4 


ihe maſs, in the chur <> where the perſon cited dibelleth or haih 
his maſi uſual abode ; adding moreover, that the perſim cited 
fball have ſufficient ſpace allowed to him, that he may conve- 
1 appear at the tine and place appointed: and if in ſome 


_ *«/es they are fo ſtraitned Far time, that there is no room for 


do ay; then the citation being fi 1 publickly made before wit 
we/ſes, the certificate ſhall be given in the church or in ſome 
publick place before c edible witneſſts ; ſo as that the day of the 


 <*tation, and the place where, ſhall be expreſſed in the certif:- 
cates And in no wiſe ſhall the certificate be made before the 


citation. And the deans rural ſhall make oath for their faith- 


ful performance heresf, in 11 Toe fſynad every years 
Lindw. 81. 


Until 


Citation. 


Until the ſame ſhall have been publickly read] That is, the 


certificate; which ought to contain the tenor of the 
mandate, and the form and manner of the execution 
thereof. Lind. 82. 


Upon ſame ſolemn day] That is, ſome ſunday or holiday, 


Lind. $1. 


During the ſolemnities of the maſs] Immediately after the 


offestory. Lind. 81. 


In the church where the Neale cid dwell) Or parochial 


chapel. Lind. 81, 


That there is no room for delay] That i is, for delaying the 


certificate till the next high maſs. Lind. 82. 


Or in ſome publick place] Which may be nearer than the 


church; as in a market or fair, or other place of 38 
concourſe, Lind. 8 3. 


In the epiſcopal ſynod every 1 Lind wood ſuppoleth the 
reaſon of this might be, that new deans were yearly elect- 
ed: however the canon ſuppoſeth, that the biſhop every 
year held his ſynod, Johnſ. Pecch, 

7. By the aforeſaid ſtatute of the 23 E. 8. c. 9. 
archbiſhop, nor biſhop, ordinary, official, commiſſary, or 


No 


Fee, 


any other ſubſtitute or miniſter of any of the ſaid arch-⸗ 


biſhops, biſhops, archdeacons or other having any ſpiritual 


juildiction, ſhall de mand or take of any of the king's 
ſubjedts, any ſum of money for the ſeal of any citation to 


be awarded or obtained, than only 3d; upon the pains 
and penalties before limited in this act, to be in like form 
recovered as is aforeſaid, /. 6. 


Other fees relating to the ſame (excluſive of the ſtamp 


duties) are to be regulated according to the e 
cuſtoms of the ſeveral places. 


Clerk of the pariſh. See Pariſh C Clerk. 
Cluniacks. See Ponaſteries. 


Coadjutoz. 

& caſes of any habitual diſtemper of the mind, where- 
by the incumbent is rendered uncapable of the admi- 
niſtration of his cure, ſuch as frenzy, lunacy, and the 
| like; 
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 Coadjutoz, 


like; the laws of the church have provided coadjutore, 


Of theſe there are many inſtances in the eecleſiaſtieal re- 


_ cords, both before and ſince the reformation ; and we 


find them given generally to parochial miniſters (as moſt 
numerous), but ſometimes alſo to deans, archdeaconz, 
prebendaries, and the like; and no doubt they may 8 
given, in ſuch circumſtances, at the diſcretion of the or- 


dinary, to any eccleſiaſtical perſon, having eccleftaſtica] 


cure and revenue. G1b/. gol. | 
The powers conveyed 1 firſt, in general terms, the 


office of a coadjutor; and then, in particular, the Jook- 
ing after the cure, and receiving of the profits, and the 


diſcharging of the burdens ; with an obligation to be ac- 
countable to the ordinary, when called upon. But the 
article of looking after the cure ſecmeth to be a late 


clauſe ; there being no more in the ancient appointments 
of this kind, even fince the reformation, than the admi- 
niſtration of the revenues; which therefore exactly an 
ſwers to the powers which were given to the e ee 


of biſhops, who were appointed only to take care of the 


temporalties. And as there, the ſpiritual part was com- 


mitted by the metropolitan to a biſhop ſuffragan ; ſo here 
it was committed by the dioceſan to a curate duly li- 


cenſed. Not but the office of coadjutor to an incumbent 


was always committed to a clergyman ; who therefore, if 


Not engaged in another cure, might be content to take 
upon him the ſpiritual part alſo, and have it accordingly 
committed to him by the biſhop : but this was no part of 


the office of a coadjutor, as ſuch ; which, in the cafe of 


preſbyters as well as biſhops, did ancicntly relate to the 


tempotalties only. Gf. 901, 2. 
In the reign of queen Elizabeth, the court of wards 


had taken upon them to commit the perſon and revenues 
of a Junatick incumbent, to a layman who was his near 
relation. Apainft this, archbiſhop Whitgift objeQed, as 


an incroachment upon the eccleſiaſtical juriſdiction ; and 
proved the charge by divers teſtimonies (to which many 
more might have been added) out of the records of Can- 


terbury and London; wherety it appeared, that this had | 
alwavs been a Care belonging to the governors of the Wl 
church. And the peiſon to whom the cuſtody had been 
committed, being cited to anſwer the allegations of the 


archbiſhop, and alledging nothing to the contrary, the 
court thereupon made the following declaration: “ This 
court hath not any power or juriſdiction, to intermed- 
„ dle or commit the ſpiritual or eccleſiaſtical livings or 


© poſſeſſions of any ſpiritual perfon that 1s 1 or 
« non 
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« non compos mentis; but the ſame reſteth in the eccle- 
« ſiaſtical magiſtrates, to appoint and diſpoſe, as for- 

« merly hath been accuſtomed. But for his moveable 
« goods, and temporal poſſeſſions, the court will further 
« conſider thereof, and give ſuch order as therein ſhall 
« appertain.” In purſuance of which declaration, the 
archbiſhop committed the adminiſtration of the ſpiritual 
revenues to a clergyman, under the ſtyle of coadjutor ; 
and did afterwards, by a ſeparate inſtrument, commit 
the cuſtody of the lunatick to the perſon who had 
been appotnted for the whole care by the court of wards. 
Gibſ. goa. C wh, e 


Codicil. See Wills. 
Collation. See Benefice. 


Colleges. 
1. F Enerally, colleges in the univerſity are lay corpo- colleges, lay 
rations, altho' the members of the college may corporations. 
be all ſpiritual. 2 Salk. 672. Es F 
But the dean and chapter of Chriſt- church ia Oxford 
is a ſpiritual, and not a lay body. Bunb. 209, 6 
2. The univerſities from time to time have had ample Chartersgrantea 


privileges granted to them by ſundry charters of the kings to the univerſi. 


ties confirmed 


of this realm, Particularly, divers ancient charters were by fiatutes 


granted to the univerſity of Oxford, by king John, king 


Henry the third, king Edward the firſt, and king Ed- 


ward the third; with power of coercion of the contuma- 
cious, by impriſonment and expulſion ; and alſo by the 
cenſures of excommunication, indulged to them by the 
popes of Rome {eſpecially Innocent the fourth), and by 
the archbiſhops of Canterbury the pope's legates. The 
univerſity of Cambridge had the like privileges granted to 
them of ancient time; but moſt of their old charters were 
loſt in the wars of king Henry the third, or periſhed in 
the burning of the town in the time of king Richard the 


ſecond. Which king renewed or granted further privi- 


leges to both the univerſities; as did alſo divers other ſue- 
ceeding princes of this realm, Duck. 347, 8. ; 
But divers of the powers and juriſdict:ons ſo granted 


to the univerſities being in law not grantable by charter, 


therefore 
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Colleges. 
therefore it was enacted by the ſtatute of the 13 Eliz. 
c. 29. as followeth: | | 


For the great love and fauour that the queen's moſt excellent 
majeſiy beareth towards her highneſss univerſities of Oxford 


and Cambridge, and for the great zeal and care that the lrg; 


and commons of this preſent parliament have for the maintenance 
of good and godly literature, and the virtuous education of youth 
within either of the ſaid univerſities; and to the intent that 
the antient privileges liberties and franchiſes of either of the 


aid univerſities, heretofore granted ratified and confirmed by 
| the queen's highneſs and her moſt noble progenitors, may be 


bad in greater eſlimation, and be of the greater force and 
firength, for the better increaſe of learning, and the further 
ſuppreſſing of vice; it is enatted, that the right honourable 
Robert earl of Leiceſter, now chancellor of the ſaid univer- 
ſity of Oxford, and his ſucceſſors for ever, and the maſters 
and ſcholars of the ſame univerſity of Oxford for the time be- 


ing, ſhall be incorporated and have perpetual ſucceſſion, by the 


name of the chancellor maſters and ſcholars of the univerſity of 
Oxford; and likewiſe that the right hanourable Sir William 
Cecil, knight, baron of Burgley, now chancellor of the ſuid 


univerſity of Cambridge, and his ſucceſſors for ever, and the 


maſters and ſcholars of the ſame univerſity of Cambridge for 
the time being, ſhall be incorporated and have perpetual ſucceſ- 


ion, by the name of the chancellor maſters and ſcholars of the 


univerſity of Cambridge. „ 
And the letters patents of the queen's highneſs meſi noble fa- 


ther king Henry the eighth, made and granted to the chancel. 


lor and ſcholars of the ſaid univerſity of Oxford, bearing date 


the firſt day of April in the fourteenth year of his reign; and 1 
the letters patents of the queen's majgſiy that now is, made | 


and granted unto the chancellor maſters and ſchalars of ib 
univerſity of Cambridge, bearing date the twenty ſixth day of 
April in the third year of her reign ; and alſe all other letters 
patents by any of the progenitors or predeceſſors of our jeid 


ſoverergn lady, made to either of the ſaid corporated bodies ſe 
verally, or to any of their predeceſſors, or either of the ſais 


univerſities, by whatſoever name or names the ſaid chancellor 


maſters and ſcholars of either of the ſaid univerſities in any of | 
ihe ſaid letters patents have been heretofore named, ball 
from henceforth be good effeclual and available in the law, 


to all intents conſtructions and purpoſes, to the foreſaid new 


chancellor maſiers and ſcholars of either. of the ſaid univerſitits, 


end to their ſuccrſſors far ever more, after and according te, 


the form words ſentences and true meaning of every of the ſame 


letters patents, as amply fully and largeiy, as if the ſame let- 
ter 


Colleges. AOL 
ters 5 patents were recited verbatim in this preſent acl 4 pare 
liament. 

And the chancellor maſters and ſcholars of either of the ſaid 
univerſities, ſeveraily, and their ſucceſſors ſor ever, by the ſume 
name of chancellor maſiers and ſcholars of either of the ſaid 
univerſities of Oxford and Cambridge, for and may ſeve 
rally have hold paſſeſs enjoy and uſe, to them and 19 thei 
ut cceſſars for evermore, all manner of manors, lordſhips, rec- 
tories, parſonages, lands, tenements, rents, ſervices, annuities, 
aavowſons of churches, pofſeſjiens, penſions, portions, and he- 
reditaments, and all manner of liberties, franchiſes, inimuni— 
ties, quietances, and privileges, view of frankpledge, law days, 

and other things whatſeever they be, which either of the 17 
arporated bodies of either of the ſaid univerſi tties had hel 
occupied or enfoyed, or of right ought to have had 10 
eccupied and enjoyed at any time before the making of this act, 
key] to the true intent and meaning, as well of the faid 

I-tters patents made by the ſaid noble prince king Henry the 

ighth, and granted to the chancellor and ſcholars of the uni- 
mw ty of Oxford, bearing date as is aforeſaid ; as of the let- 
ters patents of the queen's majefly, made and granted unto the 
chancellor maſters and ſcholars of the univer ſity of Cambridge, 
vearing date as aforeſaid; and according io the true intent 8 
meaning of all the other aforeſaid letters patents wh vatjocue 
ond the fame are hereby confirmed to them, 

Provided, that this af ſhall not extend to the prejudice or 
hurt of the 105 ties and privileges of ripht belonging to the mayar 
baultjjs and burgeſſes of the town of Combridge and ciiy of 
Oxford; but that they the ſaid mayor bailiffs and burgejes, 
and every of them, and their ſucceſſors, ſhall le and continue 
free, in ſuch fort and degree, and enjey ſuch hberties freedoms 
and immunities, as they lawfully might have done before the 
making of this att. 

By which bleſſed act (as 101d Cole calls it), all the 
courts, franchiſes, privileges, and immunities mentioned 
in any letters patents, to either of the faid univerſities, 
that they might proſper in their ſtudy with quietneſs, are 
eltabliſhed and made good and effectual in the my 
againſt any quo warranto, ſeire facias, or other ſuits, 
any quarrel, concealment, or other oppoſition whatſo- 
ever. 4 Inſt. 227. Hale's Hit. Com. Law. 

But they bave no juriſdiction unlets the plaintiff or Juriſdiglon 
teſendant is a ſcholar or ſervant of the univerſity, or of parties be 5 = 
lome college; but if either of them is a ſcholar, it is then member af the 
a matter within their juriſdiction : but yet, if either* of vaiverbry, 

them is entered into a college by collufian, to avoid a 


Vor. I. D d- Lit 


402 


Colleges. 


ſuit in the king's bench, or to excuſe himſelf from town 
offices, his privilege ſha I not be allowed. 
Thus in the cale of the city of Oxford, M. 1 V. On 


an action of debt againſt the defendant” a townſman in 


Oxford, for refuſing to execute an office in the corpora— 
tion; it was moved, that he veing a ſervant of Dr Irifh, 

might have the privilege of the univerſity; and a charter 
was produced, by which it was granted, that the mem- 
bers and ſervants of the univerſity ſhould be ſued in the 
vicechancellor's court, and not elſewhere; and a certifi- 
cate from the chancellor, directed to the chief juſtice, 
that the defendant was matriculated and regiſtred in the 


_ univerſity : But it appearing to the court, that this was 
done two days and no more before he was chofen to this 


office, and that he was a painter by trade, and had lived 
ſeveral years in the corporation, and no ſervant attending 
Dr Iriſh, the privilege cf the unizerfity was not allowed, 
2 Ventr. 106. 

J. 3 Car. Wilks and Bradell, Probibition by Wil- 
cocks againſt Jane Bradell the wife of John Bradell, prin- 


cipal of St Mary-Hall in Oxford, and Chriſtian the 


daughter of the 1410 John Bradell, to ſtay their ſuits in 
the vicechancellor's court of Oxford: for that whereas 


Jane Bradell had libelled againſt him in the vicechancel- 


lor's court of Oxford, for calling her bawd and old bawd 


(which is termed the action of injury); and Chriſtian the 


daughter had libelled againſt him for theſe words ſurvey 
whore and jade, and that he did ſtrike her. For ſtaying 
of theſe ſuits, ſentence being given againſt him in both, 
Wilcocks prays tohave prohibitions. And now the agent 
for the univerſity moved for a conſultation ; and ſhewed 
the charters of the univerſity in the 14 X. 2, and 14 H. 8. 
whereby is granted unto them, that they may inquire of 
all treſpaſſes, injuries, and of all pleas and quarrels, and 
of all other crimes and matters (except pleas of frankte 
nement), where a ſcholar or their ſervants or minilter h is 
one of the parties, and that they ſhall have cognizance 
and correction thereof, according to their ſtatutes and 


cuſtoms, or according to the law of England, at the 
diſcretion of the chancellor; ſo as the juſtices of the 
king's bench or of the common bench, or juſtices of 


aſſize, ſe non inlromittant; and it the lame juitices ſhall 
take in hand to inquire, or in any wiſe to take cognt- 
Z1nce or intromit, then upon certificate or notification 
of the chancellor of the univerſity or his commiſtary, 


they ſhall ſuperſede ſuch inquiry or cognizance, and ſhail 


not put the party to anſwer before them, but the fail 
Past 
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party al! be corrected and puniſhed before the chancel- 


lor or his commiffary only, in form aforeſaid; and that 
theſe charters were confirmed by act of parliament in 
the 13 Elix. And becauſe Wilcocks was a icholar, and 
maſter of arts of the ſaid univerfitv, it was prayed that 
the cauſe m!ght be remanded. 
bated at the bar and bench, for that the parties were wo- 
men, which were not any perſons privileged there; and 
the defendant, who 1s the ſcholar, doth not defire that 
privilege, but wautd oppoſe it, and prayeth theſe prohi- 
bitions. But the court agreed, foraſmuch as the char- 
ters are, that the univerſity ſhall 
thoſe pleas, where one of the parties is a ſcholar, 
and ſo the plaintiffs being thereby inforced to ſuc 


there, therefore the cauſe ſhould be remanced, Cre. 


Care 73. 


ther who is not one; in this caſe the icholar (another be- 


ing joined with him) ſhall not have the privilege or be- 


dent of the charter, As in the caſe of Hhite againſt Mil- 
lam and Robert Lowgher, 18 & 19 El. VV ilnam Lowgher 


appeared and anſwered, but Robert Lowgher claimed the 
But becauſe the: 


privilege of the univerſity of Oxford. 
ſaid Robert was joined with William in the bill, who 
was not ſubject to the ſame juriſdiction, therefore the 
court ordered proceſs to be awarded againſt him, to ſhew 
other cauſe why he ſhould not anſwer. Cary, 79. 
And in order to be intitled to this privilege, it muſt 
appear, that the perſon claiming it is reſident in the uni- 
verſity at the time. As in the caſe of Mary Hayes and 
Samuel Long clerk, 7.6G. 3. in the common pleas : The 
plaintiff, having deen proſecuted upon an indictment for 
Keeping a bawdy houſe at Benſon in the county of Oxford, 


and upon trial acquitted, brought an action againſt the 


proſecutor of the indictment. The univerſity claimed 
copnizance ; and the defendant makes affidavit, that he is 


and for 21 years paſt has been a member and ſtudent ot 


the college of Chriſt Church, and that he is now refident 
there. Whereupon the court made a rule to ſhew cauſe 
why the claim of cognizance ſhould not be allowed, 


Upon ſhewing cauſe, an affidavit was produced by the 
plaintiff, which ſwears, that the defendant generally re- 


lides, and is obliged to reſide, at Benſon, where he has a 
| college living ; and tho' his name remains upon the books 
of the college, and he is ſtill a member thereof, yet he has 
no room or chamber there to reſide in, Thereupon it was 
inſiſted for the plaintiff, that cognizance of pleas ought 


d 2 not 


And it was much de- | 


have cognizance of 


But if an Gion be ge acainf a Tokolas and ano- 
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How far it ex- 
tendeth to cri- 
minal offences, 


Colleges. 

not to be allowed to the univerſity, for two reaſons; 
firſt, becauſe the cauſz of action tate at Benſon, out c 
the univerſity ; ſecondly 5 for that the defendant bad 3g 
right to the privilepe of the univerſity, he having ceaſe; 
to reſide there as a ſtudent and member thereof; and bein 8 
obliged to reſide 1 85 "his living at Benſon; 1: ke the caiz 
of an attorney, after he has left off practiſing, and no 
longer attends this court, he ſhall not be intitled to pri. 
THEgTs notwithſtanding his name remains upon the rojl of 
attornies. By Lord Camden chief juſtice : The charter 
extends to actions ariſing in any part of England; but 
ſurely it could never intend, that ſcholars as Slant 
ſhould have the privilege of ſuing in the univerſity in 
cauſes of action ariſing in any part of England ; but 
when they are defendants, this privilege extends all over 


England. The ſuperior courtz conſtrue this privileg 


very ſtrialy, therefore it ought to be made to appear 


clcarly to the court, that the defendant is a ſcholar te- 


{iding. Great numbers of perſons remain on the books, 
long after they have left the univerſity, on purpoſe to 
vote for members, and the like; many who are fellows ct 


; 
colleges never go thither at all ; but it would be ſtrange, 


if this court ſhould allow cognizance in caſes where ſuch 
perſons are defendants: It is therefore abſolutely neceſſa- 


ry that reſidence ſhould be proved to the court. And the 
claim of cognizance was diſallowed. 2 Hilſen, 310. 

4. The chancellor's court hath authority to determine 
not only civil, but alſo criminal offences or miſdemęanors, 
under the degree of -treaſon, felony, or maim, But the 
trial of treaſon, felony, and maim, by a particular charter 


is committed to the univerſity ju riſgiction in another count, 


namely, the court of the lord hign ſteward of the univer- 


Bey. Fot by a charter pf.7 Jones 2 Hen. 4. (confirmed 


among the reſt by the ſtatute of the 13 Eliz.) cognizance 
15 granted to the univerſity of Oxford of all indliktments 
of reaſons, inſurrections, felony, and maim, which ſhall 


found ia any of the king's courts againſt a ſcholar or pri- 


viiezed perſon; and they are to be tried before the high 


ſte ward of the unive: fic y, or his deputy, who is to be no- 


minated by the chancellor of the univerſity ſor the time 
being. 1 his office is called forth into action, 
ſuch. high ſteward mult. be approved by the lord high 


ehancelior of England ; and a ſpecial commiſſion under 


the great ſeal is given to him, and others, to try the in- 

dictment then depending, according to the law of tt 

land and the privileges of the ſaid univerſity, When 
thercigoic 


Colleges 
therefore an indiament is found at the aſſizes, or elſe- 
where, againſt any ſcholar of the univerſity or other pri— 
vil eged perſon, the vice-chancellor may claim the cog- 
zance of it; and (when claimed in due time and man- 
4 it ought to be allowed him by the judges of aſhze ; 
ung then it comes to be tried in the high ſteward's court. 
But the indictment mult firſt be found by a grand jury, 
104 then the cognizance claimed: for it ſyemeth that the 
high ſteward cannot proceed originally to inquire 3 but 
only, after inqueſt in the common law courts, to hear and 
determine. Much in the ſame manner, as, when a peer 
is to be tried in the court of the lord high ſteward of 
880 Britain, the indicment mult firſt be found at the al- 
" fizes, or in the court of king's bench, and then (in con— 
ra Juence of a writ of certiorari) tranſaiitted: to be finally 
heard and determined before the lord high ſteward and the 
peers, When the cognizance is fo allowed, if the offence 
be a miſdemeanor only, It is tried in the chancellor's court 
by the ordinary judge. But if it be for treaſon, felony, or“ 
maim, it is then, and then only, to be Jowrivined before 
the high ſte ware, under the king's ſpecial commiſſion to 
try the fame. The proceſs of the trial is this: The high 
ſteward iſſats one precept to the ſheriff of the county, who 
thereupon returns a panel of 18 freeholders; and another 
precept to the bedells of the univerſity, who thereupon ': 
uri a pane! of 18 matriculated laymen : and by a jur 
{0! 8 ned half of freeholders of the county, and half of matri- 
culated perſons, is the indictment to be tried; and that, 
in the guildhall of the city of Oxford. And if execution 
be neceſſary to be awarded, in conſequence of finding the 
party guilty, the ſheriff of the county muſt execute the 
univerſity 2 ; to waich he is annually baund by an 
dath. But there hath not been occaſion to reduce 
this vroceeding into practice, for above 100 years laſt paſt. 
& __ "FS 5 | £ 
A. 3 Car. Halley's cafe, In the common pleas. 
Eje ee. upon a leaſe of a meſſuage in Oxford. The 
detendant, being principal of Glouceſter Hall in Oxford, 
_preienged, that he being a ſcholar in Oxford, and a pri- 
K Fregey perion, ought to be ſued before the vicechancellor 
in Oxford according to the courſe of proceedings there, 
cording to the cuſtom of the univerſity, and according 
to ihe charters of Rich. 2. and Hen. 8. confirmed by par- 
hang, Wherefore he prayed that there might be a 
FLY at proceedings 1 in this court; and ſhewed their char- 


ters 5 


2 nat the 14 had CO Sn: Zan 28855 of-2 I} ſuits, 3 CO- 
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venants, quarrels, except concerning freehold ; and th: 


being a perſona] action, they ought to have cognizance 


TR And for the univerſity was ſhewed an anchent 


record in this court, in the 22 Ed. 1. where a plea of 
covenant was brought in the court of the vicechancelloe 


of the univeriity of Oxford, by reaſon of a contract made 


before that time, wherein was granted unto them, tha: 
they ſhould have cognizance of all actions perſonal and 
contrafs; and this covenant in queſtion was, that he 


ſhould enjoy ſuch an houſe in Oxford for a year ; and 


becauſe this court of the common pleas had granted a 


| prohibition to {tay the proccedings in the ſaid ſuit, 
being begun in the court chriſtian before the vicechan— 


cellor, the record mentioned, that upon the ſhewing of 
this charter, it appearing, that the action was brought 
only upon a contract, and not for the houſes, therefore a 
conſultation was granted. And ſo it was prayed here, 


becauſe this action was but perſonal, that they migit 
Have cognizance thereof, But all the court denied . 


and affirmed,” that the rronedoncatior had not an Th 
riſdiction, nor might hold plea thereof; for in this action 


| he ſhall recover poſſeſſion, and ſhall have" #n habere fa- 


cias poſſeſſionem, and thereby he that hath a frechold 


may be put out of poſſeſſion: : and it is not like the re- 
cord ſhewn; for there it is only an action of covenant, 
wherein the plaintiff ſhall recover damages only, and 
therefore reaſon to grant a procedendo there; but here 
he ſhall recover poſſeſſion, and therefore by their own 
rules they ought not to hold cognizance, nor have liberty 


to proceed in this caſe. Note, that by this ancient 


record it appeareth what are the privileges, [it ſhould 
rather be ſaid, what were then the privileges] of the ſaid 
_ univerſity, and the juriſdiction of this court to grant a 
prohibition where they proceed in court chriſtian in pre- 
judice of the common law, without reſorting to the chan- 


ecry. Cro. Car. 87. 


H. 35 30 Car. 2. In the chancery : Stephens and 
Berry. The plaintiff exhibits his bill, to be relieved 


touching ſome lands in Cornwall; and the defendant, 


being head of Exeter college in Oxford, pleads the pri- 


vilege of the univerſity, and that he ought to be ſued in 
the vicechancellor's court in Oxford only. But his plea 


was overruled: for that matters of frechold are excepted 
out of the patent to the univerſity; and their court can 


at beſt have but a lame ju riſdiction as to lands in Corn- 


Wall. 1 Fern, 212, 


H. 35 


2 1 ern 


* 


— 


— — 


— 89 —— — 4 2 0 — 3 


yr 


* 


Colleges. 

H. 35 & 36 C. 2. Draper and Crowther. A bill was 
brought ſetting forth a contract under fea] with the 
defendant, for "making a leaſe of certain lands in Mid- 
dleſex, and to have execution of the agreement. The 
defendant pleaded the privileges of the univerſity, to 
proceed in ail quarrels in law and equi! y, Except con- 


4.07 


cerning freehold ; and concluded to the juriſdiction of 


the court. But lord keeper Guilford overruled the plea ; 
becauſe in this caſe the univerſity cannot ſequeſter lands 
in Middleſex, and ſo can give no remedy : : and the car- 
rying this agreement into execution toucheth the free- 


hold. 2 Ventr. 362. 


7. 12 An. Aldrich and Stratford, A bill in chancery 
being brought, for a diſcovery of the perſonal eſtate of 


Dr Aldrich deceaſed, and an injunction granted. there- 
upon; the univerſity of Oxford claimed cognizance of 


the cauſe, for that both plaintiff and defendant were ſcho- 
Jars of the univerſity. Upon hearing counſel ſeveral 
times, and view of charters, and the ſtatute of the 1 

El, and precedents, Harcourt lord chancellor ordered the 


bill to be diſmiſſed, and allowed an excluſive cognizance 


in equity, touching chattels, to the univerſity, 22 Yer. 
II. 
6. 7. 61. Philips and 13 The plaintiff br. ings 


an ejectment agaioft the defendant for the rectory houſe 


of Exeter college in Oxford, and declares upon a de- 
miſe to him by John Painter, being now s rector, 
upon the deprivation of Dr Bury. Upon the general 


iflue pleaded, the jury find a ſpecial verdict, They find 


- 


Whether the 
king's courts 
may interfere, 
where a viſitor 13 
ſpecially ap- 
pointed. 


that Exeter college in Oxford (to the rectors and ſcholars 


of which the rectory houſe appertaineth) was founded by 
Walter Stapleton biſhop of Exeter, for a rector and a 
certain number of fellows : That the rector and fellows 
are a body politick, incorporated by letters patent of 
queen Elizabeth, by the name of rector and fellows of 


Fxeter college in Oxford : They alſo find divers ſtatutes 


of the college: they find one which appoints the biſhop 
of Exeter and his ſucceſſors to be viſitors, but that he 
ought not to viſit ex officio but once in five years (unleſs 


he be requeſted by the rector and four of the ſeven ſenior 
fellows), and that this viſitation ought not to continue 


longer than three days; they find alſo another ſtatute, 


which enables the viſitor to deprive the rector, if he ob- 


tain the concurrent aſſent of the ſeven fenior fellows, 


ſtatute which enables the rector to de prise any of the 


ia caſe the redtor miſbehave himſelf; they find . 
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fellows for | incaptinency or other offences there ſpecified - 
The jury find further, that the defendant Dr Buty was 


made rector of Exeter college in the year 1689: That 
he, upon the 16th af October in that year deprived Mir 


1 ihn Colmer, one of the fellows, for incontinenc 
That John Colmer entred his oppeal with the biſhop of 
Exeter, viſitor of the college; who, after having heard 


his appeal, ſent his chancellor in March 1690 with him 


to the college to reſtore him: "That the rector and the 
ſeven ſenior feflows denied to give him admittance : The 


find, that the biſhop of Exeter iſſuad his citation, for 


appointing a viſitation the 16th of June following; which 


citation was ſerved upon the defendant, then rector, by 


Webber: That the biſhop upon the 16th came to the 
college, where he found the gates of the college {hut 
againſt him, ſo that he could not obtain admiffion : That 


the biſhop then and there adminiſtred an oath to Web— 
ber, concerning the ſervice of the citation: They find, 


that upon the 20th of July in the ſame year, the bi ilbop 
illued another citation for appointing a viſitation to be 


held the 24th following: They find that upon the 24th 
the biſhop held a viſitation : That upon the 25th he ſuſ- 


pended five of the ſeven ſenior fellows for contumacy: 
That upon the 26th, with the conſent of the then ſeven 
ſenior fellows, he deprived the defendant then rector for 


contumacy : That Mr Painter was then made reQor, and 
_entred in the premiſſes, and demiſed to Philips the plain- 
tiff for a term of years, who entred ; and that the defend- 


ant entred upon him, and that the plaintiff brought this 


ejeciment. After ſeveral arguments at the bar in this 


caſe, the court of king's bench were divided in opinion; 


the three puiſne judges, Gregory, Giles Eyre, and Sa— 


muel Eyre, were of opinion that judgment ought to be 
given for the defendant : Holt chief juſtice, on the con- 

trary, held that it ought to be given for the plaintf, 
Ihe principal and leading point in this caſe was, whether 


the Court of king's bench had any juriſdiction to examine 


into the proceedings of the viſitor of the college, and to 
give relief to the party opprefled by them. The three 


Judges who argued for the defendant, reſolved, that to 
the king's bench belongeth authority, not only to correct 


errors in judicial proceedings, but other errors and miſ- 
demeanors extrejudicial tending to the oppreſſion of the 
ſubject; for which they relied on Bagge's caſe, II Co. 
28. T hey alſo bel, that a college is a temporal or Joy 


corporation, of the ſame nature with an hoſpital, And 


they 


Colleg ges. 


they took the difference in Bagge's caſe, that if a layman 
be patron of an hoſpital, he may viſit it, and depoſe or 
deprive (upon good cauſe) the maſter; but if he deprive 


him without juſt cauſe, and by colour thereof the maſter 


be ouſted, he {hall have an aſſiſe; becauſe the common 
law will not permit any perſon grieved to be without re- 


medy. And tho' the founder had an abſolute power over 
his foundation, yet he could not exclude the juriſdiction 
of the common law: no more than if a man ſhould de- 


viſe lands between A and B, and his intent was, that if 


any difference ſhould ariſe between them about the lands, 


it ſhould be determined by C, without proceſs; this ap- 


pointment would be vain, and the party grieved might 


have his remedy by the law. Beſides, that the Jaw will 


not allow any cuſtom, which | in any manner may tend to 
the ſupport of arbitrary power; and for wis ten will 
not permit the viſitor to be without controul. And for 


theſe reaſons they were of opinion, that they bad here 
juriſdiction (the whole matter being found ipecially) to 
examine and correct the erroneous proceedings (if ſuch 


they were) of the viſitor, But they agreed, that if the 
ordinary deprive a maſter, who is eccletiaitical, without 


jult cauſe, he ſhall not bave an aſſiſe, becauſe he hath 
other remedy by appeal; as in Civency's cafe, Dyer 209, 
Holt chicf juſiice, on the contrary, for the plaintiff ar- 
gued, that there are two forts of corporations; the one 


conſtituted for publick government, the other for private 


charity. The former, being duly created altho' there 


are no words in their creation for enabling their members 


to purchaſe implead or be impleaded, yet they may do all 
teſe things, for they are all neceſſarily included in and 


incident to their creation : And theſe forts of corporations 


are not ſubject to any founder or viſitor or particular ſta- 


tutes, but to the genera] and common lews cf the realm = 


and by inem they have their maintenance and ſupport, 


But che latter ſort of corporations, which are conſtituted 
tor private charity, are entirely private, and wholly ſub- 


ject to the rules laws ſtatutes and ordinances which the 


founder ordains, and to the vifitor whom he appoints, 


and to no others. And if the founder hath not appointed 
any viſitor, then the law appoints the founder and his 
heirs to be viſitors. For viſitation (he ſaid) was not in- 
troduced by the canon law, but of neceſſity was created by 


tie common law. Patronage and viſitation both riſe from 


the founder; and the office of the viſitor by the common 


law is, to judge according to the ſtatutes of the college, 


to 
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to expel and deprive upon juſt occaſions, and to hear 
appeals of courle. And from him, and him only, the 
party grieved ought to have redreſs, and in him the foun- 
der hath repoſed ſo intire confidence that he will admini— 


{ter juſtice impartially, that his determinations are final, 


and examinable in no other court whatſoever. As to the 
objection of the other ſide, that if the maſter of an hoſpi- 
tal be deprived by the patron without juſt cauſe he may 
have an aſſiſe, and that a college and hoſpital are of the 
fame nature; he apreed, that a college and hoſpital were 


of the ſame nature; but as to the objection that the maſter 
may maintain an aſſiſe, he anſwered, that the maſter could 
not maintain an aſſiſe, becauſe he is not ſole ſeifed ; and 
of that opinion (he ſaid) Hale chief juſtice had been often 
Heretofore : and for this reaſon he denied the opinion in 


Coveney's and Bagge's caſes to be law, as Hale chief juſtice 
had done before: beſides that theſe cafes are grounded 
upon an error; for they rely upon the 8 VJ. 29, 30. for 
warranting that opinion, where in truth the fame doth 
not warrant any ſuch opinion. Upon the whole, he con- 
cluded, that this college was a private corporation; that 


the founder having created the bi ſhop viſitor, the juſtice 
of his proceedings was not examinable in this court, or in 
any other; for which reaſons he was of opinion, that 


judgment ought to be given for the plaintiff, But the 


three other juſtices being of a contrary opinion, judgment þ 


_. was entred for the defendant. Lord Raym. 5. 4 Mid, 
105. Shs 447 


Upon this a wo of error was brought i in parliament; 


2nd the judgment was there reverſed. In the argument 


whereof, biſhop Stillingfleet ſpoke to this effect: That 


this abſolute and concluſive power of viſttors, 1s no more 
than the law hath appointed in other caſes, upon com- 


miſſions of charitable uſes: that the common Jaw, and 


Not any eccleſiaſtical canons, do place the power of viſita- 
tion in the founder and his heirs, unleſs he ſettle it upon 


ethers: that altho” corporations for publick government 
be ſubject to the courts of Weſtminſter-hall, which have 
no particular founders, or ſpecial viſitors ; yet corpora- 
tions for charity, founded and endowed by private per- 
ſons, are ſubject to the rule and government of thoſe that 


erect them: but where the perſons to whom the charity is 


given are not incorporated, there is no ſuch vifitatorial 


power, becauſe the intereſt of the revenue is not inveſted 


in them; but where they are, the right of viſitation ariſeth 


tram the foundation, and the founder may convey it to 


W hun! 
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whom and in what manner he pleaſeth; and the viſitor 
acts as founder, and by the ſame authority which he had, 
and conſequently is no more accountable than he had 
been: that the king by his charter can make a ſociety 
to be incorporated, fo as to have the rights belonging to 
perſons, as to legal capacities: that colleges, altho' 
ſounded by private perſons, are yet incorporated by the 
king's charter; but altho' the kings by their charters 
made the colleges to be ſuch in law, that is, to be legal 
corporations, yet they left to the particular founders 
authority to appoint what ſtatutes they thought fit for the 


regulation of them. And not only the ſtatutes, but the 


appointment of viſitors was left to them, and the manner 


of government, and the ſeveral conditions, on which any 
perſons were to be made or to continue partakers of their 


bounty, But that which is particularly to be obſerved is, 
that theſe founders of colleges did take ſpecial care to 
prevent, as much as poſſible, all law ſuits among the mem- 
bers of their ſocieties, as moſt deſtructive to the peace 
and unity of their body, and the tranquillity neceſſary for 
their ſtudies ; for they knew very well, that if any en- 
courazement were given to ſuits at Lis: thoſe places 


would in time become nurſeries for attornies and ſolicitors, 


which would pervert the main deſign of their foundation. 
Walter de Merton, the firſt founder of a college in Ox- 


ford with revenues to ſupport it, took ſuch care about 


this, that he puts the caſe in his ſtatutes, of a warden's 
being deprived; and knowing that men are apt to com- 
plain when they ſuffer, and to endeavour one way or other 


to be reſtored (which cauieth great heats and animoſities 


among the contending parties), therefore to prevent theſe 


miſchievous c- nſequences, he puts a chapter in on pur- 


poſs in his ſtatutes, that if ſuch a caſe ſhould happen, 
nulla atio, nullum juris remedium canonici vel civilis habeat. 
And t in ihe ſtatutes of Exeter college, it is expreſsly 
mentionec, that if the rector be deprived by the com- 
miſlary, be may appeal to the biſhop as viſitor; but if he 


be deprived by the viſitor himſelf, then no farther appeal 


is allowed, nor any remedy juris aut facti. If the ſtatutes 


did allow of defenſimes legitimæ, as thoſe of Magdalen col- 


lege do; no doubt they may make uſe of them, within 
thoſe bounds which the ſtatutes allow : but here it is 
otherwiſe, for the perſons deprived are bound to acquieſce 
in the ſentence paſſed upon them ; and that, with regard 


to the good of the college more than their own. And the 


true account (he ſays) of ſuch cauſes firſt coming into 
Weſtminſter 
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Weſtminſter hall was this: Soon after the reſtoration, 


one Dr Withrington, fellow of Chriſt's college in Cam. 


bridge, Was deprived of his fel towſhip by the: maſter q and 


fellows ; he appealed to the king's bench, and craved a 


Pn EO: to be reſtored, In the arguments in that cauſe, 
one of the learned judges of that court affirmed, that the 


Hrſt precedent of that kind was not above ten years before, 


during the time of Cromwell's uſurpation. And that was 
ing caie of one Hern, who obtained a mandamus to re- 


fore him to a place he was deprived of in the univerſity, | 


when Glyn was chief juſtice. And the reaſon given Was, 


becauſe there was then no ſpecial viſitor; for the a arch. 


biſhop of Canterbury was local viſitor, and there was then 


no archbiſhop, After this, in the year 1655, one Cra- 


ford mace application to the king's bench, to be reſtored 
to the place of ſchoolmaſter in Cambridge, of which he 
was deprived by the proper viſitors, the maſter and fellows 


of Gonville and Caius college; and upon feveral argu— 


ments it was denied; and reſolved, that no writ of reti. 


tution mould be granted; but the matter was referred to 


+ \. us 


the chancellor and others. And fo the court of king's 


bench, in Dr Withrington's caſe, declared be could have 
no reſtitution from thence ; beca uſe his ?ppeal lay to the 


proper viſitor; who was fidei cammiſſarius, that is, the 


law truited bim with the diſcharge of his duty. In the 
14 Car. 2. Dr Patrick was choſen maſter of Queen's col- 


lege in Cambridze, by a majority of fellows ; but another 


was admitted; upon which he appealed to the king's. 


beach : but ſome of the judges ſaid poſitively, that no 
writ ought to have been eves granted upon differences in 
colleges, and that the appeal lay to the local viſitor, and 


not to the king's bench: It was then urged, that it was 


2a matter of freehold, and that it was no ſpiritual corpora- 
tion, but the appointing of a maſter was a temporal thing, 


notwithſtanding the chief juſtice. declared, that it would 


ſhake the whole government of Colleges, to give remccy 


in that court, In tne 22 Car. 2. one Danié! Applefoid 
was deprived by the local viſitor, of his place in New— 


College: He brings the matter to the king's bench, where 
ihe lord chief juſtice Hale then fate: Ihe cafe was argue 
ed by learned counſel on both fides: But the lord chief 


chief juſtice ſaid, If there be a juriſdiction in the vifitor, 
and he hath determined the matter, how will ye get over. 
that ſentence? and at this rate (he ſaid) we may examine 


al! (Utpeniions and deprivations, and fo where will 1 


be an end? And finally, the biſnop obſerved, that al: 


15 
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it be very poſſible for a viſitor to go beyond his bounds 
{for none are infallible), yet if ſuch a caſe be put, it is 
better that one perſon ſe, than that the diſcipline, go— 
vernment, and peace of the college be in danger of being 


utterly deſtroyed. 2 Seil. Caſe of Excter college. 


And the ſame doctrine appears to have been held and 


admitted, in Dr Bentley's caſe; for altho' the court did 
proceed te take cognizance in that cauſe, yet it was not 
for that they would interfere with the vilitor's power, 
but becauſe no viſitor was fet forth in the return to the 
mandamus : as will appear from the reports both of lord 
Raymond and Sir John Strange, upon the different argu- 
ings of that caſe in the court of king's bench. The caic 
was thus: 

T. 9 Geo. The ing againſt the chancellor maſters and 
ſcholars of the univerſity of Cambridge. Mandamus to 


reſtore Richard Bentley to his acaden Fault degrees of bat-.. 


chelor of arts, rafter of arts, batchslor of divinity, and 
dactor of divinity, To this they return, that the univer- 
fe of Cambridge is an ancient univerſity, and a corpo- 
ration by preſcription, conſiſting of a chancellor maſters 
and ſcholars, who time out of mind have had the govern— 
ment and correction of the members, and for the encou— 


ragement of learning have conferred degrees, and for rea- 
Oo 


ſonable cauſes have uſed to deprive : That time out of 


mind there had been a court held before the chancellor or 


vicechancellor, for the determining of all civil cauſes, 
where one of the parties is a member of the univerhity : 


And that queen Elizabeth, by letters patent bearing date 
the 26th day of April in the third year of her reign, granted 


them cognizance of pleas, and to be a court of record : 
That in the 13 Eliz. this and all other charters of the 


univerſity were confirmed by act of parliament: That at. 


a court held the twenty third day of September 1718, ac- 


cording to the uſage of the univerſity, before Thomas 


(Gooch, D. D. then vicechancellor, one Coyners Mid- 
dicton, D. D. a member of the univerſity, levied a plaint 


in debt for 41 6s againſt the ſaid Richard Bentley, and 


prayed proceſs againſt him: That thereupon, according 
to the cuſtom of the univerſity, a proceſs iſſued to Edward 
Clark the beadle, to compel the ſaid Richard Bentley to 
appear at the next court: That before the return, the 
beadle waited upon the ſaid Richard Bentley at bis lodg— 
ings within the juriſdiction, and ſhewed him the procels, 
and ſerved him with it; and upon diſcourſe between them 
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concerning the proceſs and the vicechancellor, Bentle 


contemptuoufly ſaid, the proceſs was illegal and unſtatut- 


able, and that he would not obey it; that he took the 
proceſs out of the hands of the beadle, ſaying the vice. 
chancellor was not his judge, and that he acted fooliſhly: 
That at the next court, held the zd of October 17 718, 
Middleton appeared, and declared in debt for 41 6s; Mii 


the regiſter of the court exhibited a depolition of the beudle 
touching the contempt 3 which being read, the ſaid Rich. 


ard Bentley, according to the uſage of the univerſity, was 
ſuſpended from ail his degrees : "That time out of mind 
there hath been « cuſtom, for the chancellor or vicechan- 
cellor to ſummon a congregation, conſiſting of ſuch and 
ſuch particular members, who are ſpecified in the return; 

who have uſed to examine and determine all matters re- 
Jating to the univerſity, and to take away degrees for 
contumacy or other reaſonable cauſe: That a Congrega- 
tion was held the 17th of October 1718, when the vice- 


chancellor declared. this whole matter to them, and de- 


fired their judgment upon it; after which, having read 


the depoſition and the ſeveral acts of court, the ſaid Rich- 


ard Bentley by judgment of the congregation aforeſaid 
was degraded : That he has not yet ſubmitted himſelf to 
the authority of the ſaid univerſity: And therefore that 
for theſe cauſes (ſaving the authority of the MEU; 


they cannot reſtore him. 


It was argued by Cheſhyre ſerjeant for a peremptory 


- mandamus; that the return was inſufficient for the un- 


certainty in divers inſtances ; that deprivation of academi- 
cal degrees is now become a matter of great conſequence, 
becauſe there are many preferments and privileges which 


by act of parliament can only ſubſiſt in dignified clergy- 


men, ſo that thoſe degrees which at firſt were only titles 
of honour, do now affect men in their freeholds and poſ- 
ſeſſions; that the cauſes alledged are none of them ſufj- 
Client to warrant a ſuſpenſion ; that if they were ſufficient, 
yet that the proceeding it ſelf was illegal, and particular- 
ly becauſe here was no notice given to Bentley, to come 
in and defend himſelf againſt the charge of contempt ; 

that if the vicechancellor's ſuſpenſion was legal, yet the 


deprivation by the congregation was not ſo, not only be- 


cauſe alſo in this caſe there was no ſummons to appear be- 
fore the congregation, but likewiſe becauſe the accuſa- 
tion was not made out to them in a proper manner, be- 
ing only upon the narration and report of the vicectiail- 
ecllor. 

On 
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On ihe ether hand, it was argued by Comyns ſerjeant, 
for the univerſity ; that the nature of the proceeding at 
the ſuit of Dr Middleton, is no more than an outlawry 
or excommunication, to compel the appearance of the 

party; that the return amounts to ſhewing a juriſdiction 
to hold plea, an action properly inſtituted againſt him, 
his contempt to the court for which he was ſuſpended, 

and afterwards upon his non- ſubmiſſion deprived ; that it 


is true, degrees in the univerſities were firſt introduced to 


encourage learning and learned men, but then it is no 
conſequence that if Jearned men miſbehave themſelves 
they may not be ſuſpended or deprived; that it is agree- 


able to the methods both of the common and civil law 


courts, to puniſh contemptuous words, without calling 
in the party, and giving him an opportunity to commit 
the like a ſecond time; that the method of the whole pro- 
ceeding both as to the ſuſpenſion, and what was done by 


the congregation, being according to the oourſe of their 


own courts, is right, altho' it may not tally with the me- 
thod of common law proceedings. 


Pratt chief juſtice : This is a caſe of great conſequence, h 


not only as to the gentleman who is deprived, but like- 
wiſe as it will affect all the members of the univerſity in 
general. I think the return hath fully juſtified us in ſend- 
inz the mandamus, as it ſhews that the power of the vice- 
chancellor and the congregation is only to deprive for a 
reaſonable cauſe; and as it is not pretended there is any 
viſitor, or any other juriſdiction to examine into the rea- 
| ſonableneſs of the deprivation, but that of this court. It 
is the happineſs of our conſtitution, that to prevent any 
injuſtice, no man is to be concluded by the firſt judg- 
ment; but that if he apprehends himſelf to be aggrieved, 
he hath another court to which he can reſort for relief ; 
for this purpoſe, the law furniſhes him with appeals, with 
writs of error and falſe judgment: and left in this parti- 
cular caſe the party ſhould be remedileſs, it was become 
abſolutely neceſſary for this court to require the univerſity 
to lay the ſtate of their proceedings before us: that if 
they have erred, the party may have right done him, or 
if they have aRcd according to the rules of law, that 
their acts may be confirmed. As to the proceeding againſt 
Dr Bentley, it muſt be agreed, that the vicechancellor 
had cognizance of the cauſe, and ſo the ſuit was well in- 
flituted againſt him. I muſt likewiſe take the procels to 
compel an appearance to be regular, being averred to be 
according to the courſe of that court. As to Dr Bentley's 
behaviour upon being ſerved with the proceſs, I mutt ſay 
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heels for it: he is not to arraign the juſtice o the 


cover for to his good behaviour; but I believe it is 


this contempt was ſufficient: it doth not appear to harte 
matters how they will, yet ſurely he could never be 


tal deprivation, and not temporary only, as was faid at 
the bar, As to the proceedings before the congregation; 


than by the relation of the vicechancellor : they ſhould 


for theſe cauſes they deprived him, amounts to no more 
than that the vicechancellor told them ſo. The vice- 


reſenting a contempt to another. But ſurely for a con- 


do prchibit the ſpiritual courts, till they give a Copy. of | 
the libel, in all caſes within their juriſdiction. 


Colleges. 
it was very indecent; and I can tell him if he had ſaid 33 
much of our proceſs, we would have laid him by the 


proceedings out of court, before an officer who hath no 
power to examine it. When he ſaid the vicechance)lor 
acted fooliſhly, it was what he might bave been bound 


alſo 
eſtabliſned, that ſuch a behaviour will not warrant a ſy. 


ſpenſion or deprivation. I cannot think the evidence ef 
been upon oath es it ſhould have been. But be theſe 


deprived without notice,” I do not obſerve but it is a to- 


it doth not appear they reheard the matter, any otherwiſe 


have adjudged all the faQs again, and have averred, that 
the deprivation was for them : whereas the ſaying, that 


chancellor's authority ought to be tupported, for the | Wit 
ſake of keeping peace within the univerſity ; but then he WW up: 
muſt act according to law, which I do not think he has WM wil 
done in this als, WM ne: 
Powis juſtice aſſented. mi 


Eyre juſtice: The univerſity, unleſs they had a viſitor, be. 
are certainly accountable to this court. As to the depri- . mi 
vation, I am not ſatisfied, that for a contempt to the | 
vicechancellor's court, the congregation (which 1s ano- 
ther court) can deprive: for it is not a contempt to the 
univerſity in general; and it is not ſaid in the return, 
that for contempts to the vicechancellor the congregation 
can deprive, Every court hath a power to puniſh con- 
tempts to it ſelf ; but I never till now heard of one coutt's 


tempt they cannot deprive : or if they could deprive, it 
can never be done without notice, Though the vice- 
chancellor had juridiction in this matter, yet in virtue of 
our ſuperintendency over all inferior juriſdictions, we 
muſt take care he do not abuſe his authority. Thus we 


Forteſcue juſtice: If they had returned a viſitor, | 
would be ſomething ; but without that, they mul 3 
to the judgment of this court: which 3 is no mote than 

exem 
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exempt juriſdictions (as, the county palatine, which hath 
jura regalia) do. A deprivation can never be the proper 
puniſhment for a contempt; becauſe it cannot hold in 
the caſe of under-graduates. I think the behaviour of 
Dr Bentley was a contempt, for which he might be 
bound to his good behaviour, as it was out of court. 


There is another thing conſiderable in this cafe, whether 


upon any account the univerſity can deprive a man of his 
degrees; becauſe he is in from the crown, whence the 


power originally flows. Beſides, the objection for want 


of notice can never be got over. The laws both of God 


and man do give the party an opportunity to make his 5 


defence if he has any, Str. 55 7. 5 
After wards, H. 10 Geo. This caſe was argued a ſe- 


cond time by Mr. Reeve for a peremptory mandamus; 
that indeed if the univerſity had returned that the king 


was their viſitor, as they might have done, it would have 


put an end to the diſpute here; but not having returned 


that they had a viſitor, if it appears by the return that 


the proceedings in the univerſity have not been agreeable 


to the rules of juſtice, a peremptory mandamus ought to 


ifue : That when degrees in the univerſity are conferred 
upon a perſon, he hath thereby a freehold in them, and 


will be intitled to ſeveral privileges and advantages an- 
nexed to them by acts of parliament, of which this court 
muſt take notice: That as to the clauſe in queen Eliza- 
beth's charter, that no other juſtice or judge ſhall intro- 
mit; this is no more than a grant of cognizance of pleas 
excluſive of other courts, and muſt be governed by the 
rules the law hath provided relating to ſuch ſort of grants, 
by which the courts above are not deprived abſolutely of 
juriſdiction :- for if an action is commenced in this court 
againſt a ſcholar of the univerſity, the univerſity may 
claim cognizance of the plea by virtue of theſe letters 
patent and the act of parliament, and if they make their 


claim properly and in time it mult be allowed, and the 
proceedings here will be ſtopt; but if the univerſity 


doth not make their claim the firſt day, this court will 
proceed notwithſtanding this grant; and ſo it was held, 
H. 11 An, in the caſe of Perne and Manners, where an 


action upon the caſe was brought againſt the defendant, 
2 member of the univerſity, inhabiting within their juriſ- 


dition; the bill was of Eaſter term 11 An. and the de- 
fendant had an imparlance till the firſt day of Trinity 
term following, after which, and before plea pleaded, 


the univerſity of Cambridge by their attorney demanded 
So I E - cognizance, 
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cognizance, and ſet out the letters patent and ad of 
parliament before mentioned; and the claim was dish. 
lowed, becauſe it was not age the firſt day and they 
held, that the act of parliament in this caſe made ng df. 
ference, becauſe it confirmed this franchiſe only as it was 
granted, namely, a grant of excluſive cognizance, bot 
the claim of it muſt be according to the rules of the lay, 
He admitted, that the facts ſ-t out in the return were con. 
tempts to the vicechancellor's court, which they might 


have puniſhed, if they proceeded according to the rules 15 
of law. He ſaid, that court was a court of record, and bar 
therefore might have ſet a fine, and impriſoned the party the 
till it was paid, which 1s a proper puniſhment for a con- eb 
' tempt; but that ſuſpenſion is not a proper puniſhment | dat 
for a contempt: That a corporation cannot ſuſpend a W nat 
member of their body, for a contempt to one of their WM cel 
courts; and if they had returned a cuſtom to ſuſnend for Be 
a contempt, it would be an unreaſonable cuſtom, and an. 
void: That although the return is, that they may deprive WM 
for a reaſonable cauſe, yet here is no reaſonable cauſe; | th 
for it cannot be reaſonable for the congregation to de- Wl 1: 
grade for a contempt or contumacy to another court; and | 10 
it is not ſaid that he was guilty of contumacy to the con- 90 
gregation: And beſides, that it came very odly before | 20 
the congregation; for it did not come by way of appeal, WM 
but by the vicechancelior's narration or report, But he =, 
relied upon it, that there was a fatal fault in the return, n 
which could not be anſwered ; which was, that it dd MM n. 
not appear the doctor was fummoned, or had notice of WM 0 
theſe proceedings egainſt him, ſo that he had no oppcr- . e 
tunity to make bis defence; and to condemn a perſon WM 1 
without hearing him, or giving bim an opportunity of WM ot 
defending himſelf, is contrery to natural juſtice, and ſuch 5 
proceedings have been Huge: he eld illegal and void by hs Wl 14 
Court... | 

| York, attorney general, on the other fide e for | 
the univerſity, He ſaid, as to the point of want of ſum- 5 
mons, he did admit, unluſs this caſe could be diſtinguiſh- te 
ed from the caſes of members of corporations, it ways f 


be againſt the univerfity, The caſe, he ſaid, was of arc | ! 
conſequence; becaule the franchiſes and privileges of 5 


univerſity were concerned on the one hand, and the rights | 
and liberties of the members thereof on the other, He . 
obſerved, that there were two general queſtions in this 
"cats: "The one, whether a wiit of mandamus will lie, C 
to rettcre Dr Bentley to bis academical degrees; the - 
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other, whether the cauſe of depriving the doctor of his 
degrees, ſet out in the return is ſufficient, and the re- 
turn good; as to the former, he ſaid, that the court 
having already determined that the writ of mandamus 


was good and did well lie; he would acquicſce under 


that determination: but as the other fide had agreed, that 


if the univerſity had returned a viſitor, it would have 
ut an end to this mandamus ; fo he could not but ob- 
ſerve, that if there was a viſitor, if the doctor was ag- 


grie ved by theſe proceedings of the univerſity, he might 


have made his application there. As to the ſecond point, 


the return conſiſteth of two parts; firſt, the ſuſpenſion 
by the vicechancellor's court; and ſecondly, the degra= 


dation by the congregation. As to the foriner of theſe, 
namely, the validity of the ſuſpenſion by the vicechan- 
cellor's court; it was objected (he obſerved) that Dr 


Bentley was not heard in that court againſt the contempt, 


and that it is againſt natural Juſtice a man ſhould be con- 
demned without being heard : Unto which he anſwered, 


that it muſt be admitted there was no neceſſity that DrBent- 
ley ſhould be aCtually heard ; but if he had an opportunity 

to be heard, that would be ſufficient : now he had an op- 

portunity to be heard; for he was ſerved with proceſs to 
appear at the next court, and if he had paid obedience to 
that proceſs, he had heard the charge againſt him, againſt 
which he might have made his defence : That there was 


no neceſſity to iſſue out a ſummons, or to give im new 
notice, to come and anſwer the contempt; for it a per- 


ſon commits a contempt to this court, or to the court of 
chancery, by declaring he will not obey the proceſs of 


the couit, by beating an Officer Executing the proceſs 
of the court, or by {peaking refleciing or contemptuous 
words of any of the judges, upon an aitdavit mace of 
the fact, he will be committed, without hearing him; 
for it is looked on to be a vain thing, when he hath 
committed a contempt before, to make a ruie of court 
to give him an opportunity of committing a new con- 
tempt againſt it, This is the rule in this court and in 
chancery ; and it is alſo the rule in the canon and civil 


laws. And that is conſiderable in this caſe, becauſe the 


proceeding of the vicechancellor's court is according to 


thoſe laws, By the civil law they may proceed ap: ainſt a 


contumacious perſon, without any new citation. And the 
proceedings in the vicechancelior's court being according 


to the rulen of the civil law, though this court ſhould ex- = 


amine them, yet they mult be examined according to the 
LET rules 


+29 


— —— —— 
. — 


420 


proceedings will be out of the caſe. Their proceedings 


an act of parliament was neceſſary : an act accordingly 


as the confirmation of all their liberties and privilege, 


Dr Bentley was ſuſpended according to the cuſtom of the 
univerſity, but there ought to be a cuſtom particularly 
ſet out for that purpoſe: To which he anſwered, that 


to fay, they were according to the cuſtom of the court, 


degrees, is not a proper puniſhment for a contempt to a 
court; he anſwered, that by the rules of the civil law 
it is the only proper puniſhment. And it is like an out- 
lawry in the temporal courts; it is to compel the party 
to come in and anſwer; and upon his doing that, the 


perly be called freeholds, nor civil temporal rights: they 
were originally only in nature of licenſes to profeſſors in 
ſeveral profeſſorſhips, and are now titles of diſtinction 
and precedence, The power of granting degrees flows 


power of conferring degrees is incident to the grant. Some 


| parliament for collateral purpoſes; and though the acts 
have annexed collateral privileges to them, that will not 
alter the nature of them, nor take away the power the 
univerſity had over them before. It doth not follow, 
that if temporal rights are annexed to theſe degrees, the 


Colleges. 


rules of that law. The cauſe of ſuit was within the ju. 
riſdiction of the vicechancellor's court, and this was 3 
contempt in that cauſe; and if that court had a juriſ. 
diction, all the objections as to tht irregularity of the 


are confirmed by the queen's letters patents, as far 23 
ſhe could do it; but the crown cannot erect a court ty 
proceed according to the civil law by charter, therefote 


paſted, to confirm the letters patent, in which letters 


patent the excluſive words are exceeding ſtrong, as well 


But it hath been objected, that it is not enough to (ay, 


in proceedings in inferior courts, it is always allowed 


As to the objection, that ſuſ penſion from the academical 


ſuſpenſion is taken off. And theſe degrees cannot pro- 


from the crown. If the crown erects an univerſity, the 


old degrees the univerſity hath abrogated, ſome new ones 
they have erected ; and they are taken notice of. in acts of 


univerſity would be deprived of their power of degrading, 


A biſhop hath a frechold in his biſhoprick, and a right 


to fit and vote in parliament; yet he may be deprived by 
his metropolitan, And if courts have a jurildiction and 
power to proceed by rules different from the common 


law; this court will not examine into the*regularity oi 


their proceedings on a mandamus. And therefore if a 
mandamus is granted to reftore a fellow of a college; 
| | | . 
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if they return a viſitor, though his ſentence hath been 
irregular, it is not examinable here, So if the ecclefi- 
aſtical court excommunicate a perſon without a cita- 
tion; this court will not grant a prohibition, but the 
party muſt appeal. When a prohibition is granted to the 
vicechancellor's court, for not granting a copy of a libel; 
that is by reaſon of the expreſs words of an act of parlia-, 
ment. And if an act of parliament ſhould enact, that no 
certiorari ſhould lie, to remove convictions of juſtices 


of the peace for ſuch and ſuch offences; though the juſ- 


tices ſhould convict the party without ſummoning him, 
no certiorari would be granted by this court, to remove 


| ſuch a. conviction. As to the objection, that by this 
means the vicechancellor's court would have an uncon- 


troulable juriſdiction without appeal, and that it is un- 
reaſonable a man ſhould be concluded by the firſt determi- 
nation; he anſwered, that an appeal lay from the vice- 
chancellor's court to the congregation. And then as to the 


degradation by the congregation ; he ſaid, that the whole 
proceeding againſt Dr Bentley ought to be conſidered as 
the act of the court of the univerſity. For by the letters 


patent the grant is to the chancellor maſters and ſcholars, 


that they, to wit, the chancellor maſters and ſcholars 
Which is the whole body of the univerſity, and their loca 


tenentes, ſhould have cognizance; and therefore the con- 
gregation are to be confidered as the judges of the court, 


and the vicechancellor only as their official; that the 
court uſually held before the vicechancellor, might be 


held before the congregation ; that by the civil law, where 


there is a commiſlary, he hath only part of the juriſdic- 


tion, the reſt remains in the ordinary, and that the ordi- 


nary may proceed upon a report made by his official. 80 
there the congregation might proceed upon the report of 


the vicechancellor, which in this caſe he made to them. 


As to the objection, which he ſaid had been made, that 
if the degradation ſtood, Dr Bentley would be deprived 
of his degrees, without ever being heard, without pro- 
ſpect of being reſtored; he anſwered, that this was but 
in nature of a proceſs to compel Dr Bentley to appear; 


and that it is the general rule of all courts, and of all 


laws, that when the party comes and clears his contempt, 


he ſhall be reſtored ; that this privilege of ſuſpending 
degrees, and degrading, was agreeable to the privileges 
which all other univerſities enjoyed; and that it was ne- 
ceſſary, that univerſities ſhould have a ſummary method 
of proceeding, For which reaſons he inſiſted, the return 
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was good, and that no peremptory mandamus ought to 
iſſue. 


Mr Reeve, by way of reply, inſiſted, that tho” great 


ſtreſs had been laid upon the allegations i in the return in 


its ſeveral parts, that the facts were done according to the 
cuſtom of the univerſity, this was not ſufficient to make 


the return good. For the grant in the letters patent of 


queen Elizabeth is, that the univerſity ſhould hold a court 
according to their laws and cuſtoms before that time 
uſed ; therefore if they have a method of proceeding b 
the civil law, which hath been always uſed, that ought 


to have been averred ſpecially ; and without it, this court 


cannot take notice of it under that general allegation, 


but muſt intend the proceedings are according to the rules 
of the common law. It is true, in cafes of inferior 


courts, ſuch an allegation is enough, becauſe their ow: 
ceedings are aorecable to the common law ; but if the 


rules of the common law are to be excluded, ſuch a cu- 
ſtom muſt be ſpecially ſet out. And as to the objection, 


that the vicechancellor's court is part of the congregation, 


and that the congregation is held before the whole body; 


the firſt is not alledged ſo to be in the return; and as 


to the laſt, the congregation conſiſts of the chancellor er 
5 vicechaticeller; , or his locum tenens, and the regents 
and non- -regents, which 15 not {he whole body of the 


univerſity, 


Oa the „ih of February 1723, the Jord chief juſtice 


Pratt delivered the opinion of the court, that the return 
Was ill; becauſe ſince it is not ſhewn in the return, that 


the proceedings in the vicechancellor's court or the con- 
gregation are according to the rules of the civil law, they 
mult be intended to be agreeable to the rules of the com- 
mon law; and if fo, it not appearing the party hath any 


_ redreſs by applying to another court, this court will re- 


lieve him; if he hath been proceeded againſt, and degra- 
ded, without being heard, which is contrary to natural 
juſtice, This caſe therefore will fall under the rules for 
removing of members of corporations; which cannot be 
done without ſummoning the party, and giving him an 


opportunity of being heard. The caſes deter mined upon 


that head are ſo numerous, and the rule ſo well ſettled 
and known, that it cannot now be diſputed ; for want of 
doing which, the ſuſpenſion or degradation cannot be 


ſupported. And therefore a peremptory e was 


granted, L. Raym, 1334. 
H. 9 
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H. 9 G. 2. Dr Walker's caſe. A mandamus was di- 
rected to Dr Richard Walker, vicemaſter of Trinity col- 


lege in Cambridge, reciting the ſtatutes of the college, 


and that thereby it was ordained, that in caſe the maſter 


of the ſaid college ſhould at any time be examined before 


the viſitor the biſhop of Ely, and be lawfully convicted 
before the ſaid viſitor of dilapidation of the goods of the 
college, or violation of the ſtatutes, he ſhould without 
delay be deprived of the office of maſter by the vicemaſter 
of the ſaid college, and that without appeal : And that a 
cauſe of office was lately depending before Thomas lord 
biſhop of Ely, then and ſtill viſitor, at the promotion of 


Robert Jackſon clerk, one of the fellows of the ſaid col- 
lege, againſt Dr Richard B: ntley maſter of the ſaid col- 
lege, for dilapidation of the goods of the ſaid college and 

violation of the ſtatutes, wherein ſeveral articles were ex- 


hibited, for that purpoſe, and ae 2 prohibition and after- 
wards a conſultation was awarded upon the ſaid articles to 


the ſaid biſhop of Ely the viſitor: And that the ſatu biſhop, 


having conſidered the evidence on both ſides, did ad; judge 


as viſitor aforeſaid, that the faid Dr Richard Be atley was 
guilty of d. lapidation; and violation of the ſtatutes, and 


thereby incurred the penalty of deprivation of his office ; 
which ſaid ſentence is {till in force: And that it is the 
duty of the ſaid Richard Walker as vicemaſter, to exe- 
cute the ſaid ſentence, by depriving the faid Dr Richard 


Bentley of his office of maſter : And that the ſaid Dr 


Walker, having had due notice of the ſentence, and being 
duly required to deprive him, neglects and refuſes ſo to 
do: The writ therefore commands him without delay to 


deprive the ſaid Dr Bentley of the ſaid office of maſter cf 


the ſaid college, or to ſhew cauſe to the contrary. Dr 


Walker returns, that the ſtatute appointing the biſhop of 
Ely viſitor is void; and that the college being of royal 


foundation, the king only 1s viſitor, By lord Hardwicke 


Chief juſtice : There are two things which ſeem to be 


aimed at by this writ and return, which I do not ſee that 


the court can do; firſt, to aid the jutiſdiction of the bi- 


ſhop of Ely as viſitor; ſecondly, to determine that the 
king is general viſitor.- But the writ in this caſe is fel 


de ſe; for it ſuggeſts that the biſhop is viſitor of the col- 
lege, and if ſo, he may viſit, and remove, or puniſh the 


vicemaſter, and we could do no more: And on the con- 


trary, if the king be viſitor, as the return ſuggeſts, you 


may apply to the King for him to viſit. And on the laſt 


day of the term, the court quaſhed the writ of mandamus; 
e — dut 
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but ſaid they did not intend it ſhould be underſtood, that 


they had thereby determined whether the king or che di. 
Mop is general viſitor, Caſ. Hardwicke, 212. 
In the caſe of the King and the biſhop of Eh, E. 23 


C. 2. This caſe came to be conſidered, whether the bi- 
ſhop of Ely was viſitor or not; but not determined. The 


caſe was, a rule was made to ſhew cauſe, why a manda- 


mus ſhould not go to the biſhop of Ely, commanding him 

to hear an appeal made to him as viſitor of Trinity col. 
lege in Cambridge, by Dr Edward Vernon, who bas 
| therein complained, that he has been wrongfully deprived 
of his ſenior fellowſhip in the college, contrary to the 


ſtatutes thereof, made upon affidavits that the biſhop de- 


_ clined hearing the appeal, until he could be ſatisfied that 
he had a right to viſit the college. By Lee chief juſtice; 
3t appears from the athdavits, that there has been an ap- 


peal to the biſhop as viſitor ; that the biſhop has declined 
exerciſing any viſitatorial power, in order to take the opi- 


nion of this court whether he has any right to exerciſe it. 
This is a controverted queſtion, and it is not at all clear 
to the court who is viſitor; and if we had ſeen and 
read all the ſtatutes of the college, we have no authority 


to determine who is viſitor, that being the proper pro- 


vince of a Jury. And the al Was re 1 Wilſen, 
8 
But altho* the king's courts may not interfere with re- 
gard to the private ſtatutes of the ſociety, as eſtabliſhed 
by the founder; yet as to the publick laws of the land, 
it ſeemeth that they may interfere, for over theſe the 
founder could give to the viſitor no excluſive juriſdiction. 


As in the caſe of St Zohn's college in Cambridge, M. 5 M. 


By the act of the 1 V. it was enacted, that if any gover- 
nor, head, or fellow of any college or hall in either of 
the e e ſhould neglect or feſuſe to take the | 
oaths, for ſix months after the firſt day of Auguſt then 
next following; ſuch government, headſhip, or feilow- 
Thip ſhould be void. Several of the fellows of that col- 
lege had not taken the oaths purſuant to the ſtatute, and 


thereupon a mandamus was directed to Humphrey Gower, 


head of that college, ſetting forth the act, and that ſuch. 
fellows had not taken the oaths, and that they ſtill con- 
tinued in their fellowſhips: therefore by this writ they 
were commanded to remove them, or to ſhew cauſe. 
. They return, that the college was founded by Margaret 


counteſs of Richmond; that the biſhop of Ely for the 


time being was by her appointed viſitor ; and on their 


behalf 
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behalf it was objected, that a mandamus is a remedial 
writ ; that no precedent can be produced where it hath 
been granted to expel perſons, but always to reſtore them 
to places of which they had been deprived; and that it 
will not lie, where there is a local and proper viſitor. 
But by Holt chief juſtice : The viſitor is made by the 
founder, and is the proper judge of the laws of the col- 
lege; he is to determine offences agzinſt theſe private 
laws; but where the law of the land is diſobeyed, (as it 
js in this caſe) the court of king's bench will take notice 
thereof, notwithſtanding the viſitor; and the proper re- 
medy to put the law in execution is by a, mandamus, 
But the cauſe was adjourned, And in the act of the 1 C. 
c. 13. for taking the oaths in like manner, it is ſpecially 
provided, that the court of king's bench by mandamus. 
ſhall compel a perſon to be admitted into a place vacated 
for want of taking the oaths as aforeſaid. 4 Mad. 233. 
15 Viner. 202. 
Alſo, Where there is a particular truſt to be executed 
by the college, a court of equity will interfere to carry 
that truſt into execution, As in the caſe of Green and 
Rutherforth, May 23, 1750. The plaintiff exhibited his 
bill againſt the maſter, fellows, and ſcholars of St John's 
college in Cambridge, to oblige Dr Rutherforth to deli- 
ver up a preſentation made by the college of him to the 
rectory and pariſh church of Barrow in Suffolk, to re- 
ſtrain his having inſtitution and induction thereon, and to 
preſent the plaintiff under their common fea]; ſettin 
forth, that Dr John Bowton, a fellow of the ſaid college, 
by bis will deviſed to the maſter, fellows, and ſcholars of 
the ſaid college, and their ſucceſſprs, the perpetual ad- 
vowſon of this rectory in truſt, that whenever the church 
ſhall be void, they ſhall preſent one of his name and kin- 
dred, if there be any ſuch capable thereof in the college; 
if no ſuch, then that they preſent the ſenior divine then 
fellow of the college; and on his refuſal, the next ſenior 
divine, and ſo downward : That the Jait incumbent dy- 
ing, it was offered to the ſenior fellow, and on his refu- 
ſal to the next, till it came to the plaintiff's turn as next 
; ſenior on the divinity line, who offered to take it; but 
the defendant inſiſted, that he being doctor in divinity, 
was to be conſidered as the perſon deſcribed by the teſta- 
tor, and interpoſed by appeal to the biſhop of Ely as 
viſitor; on hearing which, the biſhop was of opinion, 
that Dr Rutherforth was within the deſcription of the 
will, and therefore required them to preſent him. The 


plaintiff 
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plaintifF inſiſted, that as the advowſon was deviſed to the 


college under particular truſt by a third perſon (not the 


founder), the viſitor had not Juriſdiction to determine of 
the preſentation, or to interpoſe in execution of the truſt, 
and therefore prays, that the preſentation may be cancel. 
Jed, and that the college may be directed to preſent him 
as intitled under the truſt of the will, Dr Rutherforth 
pleaded to the juriſdiction of the court, By Sir John 
Strange maſter of the rolls, and the lord chancellor Hard. 


wicke: If this had been a general bequeſt of an advow- 


ſon to the college, without any particular truſt annexed, 


it would have fallen under the general regulations con— 
trouling all the other property of that nature, as an ob— 


ject of the viſitatorial power; but this is circumſcribed 


by particular, exprels truſt, inconſiſtent with the regula- 
tions by which the other property is to be governed, and 


therefore proper for the juriſdiction of this court, Rand. 


ing on ſpecial circumſtances peculizr to itſelf; which 


puts an end to the viſitor's power over it, If it had been 
deviſed to a ſtranger on the ſame truſt, there could then 
be no pretence to jay that in ſuch caſe the viſitor would 


have had any power over it, but the college muſt have 


been obliged to apply to this court to compel the exccu- 
tion. And it cannot diiter the caſe, that the college bap- 
pened to be the truſtees, Suppoſe it had been oa truſt to 
preſent a member of another college, the vifiter of this 


could have no power over it; and the preſent caſe differs 


not in ſubſtance from that, A nd the pica to the juriſ- 


diction, as being in the viſitor, was over ruled. 1 a 


Return of a viſi- 
tor by afdavit. 


462. ä | 

> 7.13 G. 2. ne King and JVhaley, H menda- 
mus was granted, diiectrd to the gefcndan: as Maſter of 
Peter-houfe college in the e 5 Cambridge, to 
2Cmit Thomas Rogers to a fellowſhip of that college, 


v pon 2 Hd avit Qi hs en A 11101 n was mace 0 


ſuperſede this writ, upon affidavits of there being a vi- 
ſiior, namely, the biſhop of Ely. But the court put 


the maſter to make a return, and rciuſed td deter- 
mige the point upon affidavits, where the other party 


Vifitor mull pur- 

ſue his power 

-_ othervife he will 
be prohibited, 


had no e to right himſelf by an chen. Sir. 


1139. 


8. T. 6 C. 2. Bentley againſt the biſko of Ey. In 
prohibition, Dy Bentley the plaintiff declaicd, that king 
Henry the eighth on the 19th of December ia the 413th 
year of his reign founded I rinity college in Cambridge, 
and that queen Elizabeth made a body of ſtatutes, the 

fortieth 


— 
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fortieth whereof is intitled De magi/tri ſi res exigat amotiones 
and ſpeaking of the biſhop of Ely, there are the words 


corrigat, puniat, expellat : that he was cited to appear be- 


fore the biſhop as ſpecial viſitor appointed by the ſaid 
goth ſtatute of Elizabeth, to anſwer to ſixty- four articles, 


which are inſiſted upon as violations of the ſtatutes, ſome 


of which are long before the laſt act of grace, and others 


of them are for ſetting the college ſeal in conjunction 
with the fellows. The biſnop for a conſultation ſets out 


a former ſtatute. of Edw. 6. in theſe words, vi/itator epiſ- 
copus Elienſis fit ; aud avers that he is viſitor general, 
and as ſuch hath a right to proceed upon the articles. 


And on demurrer, after ieverai arguments, theſe points | 
«were rung? 


Firſt, that tho? ſeveral of the facts charged appear to 
be before the act of grace; yet they are not pardoned by 


that ſtatute, but are {Kill inquirable by the viſitor. There 


are two forts of corporations, one for publick govern- 
ment, the other for private charities, The former of 
theſe are governed by the common law; but the latter 


is the creature of the founder, and governed by his pri- 
vate laws. Not that the oatticular perfons are exempted 
from the common lew, but the body 1 in general is: and 


as, theſe are private laws, they are in the nature of truſts, 


and the breach of them is no crime cognizable by the 


common law. The king's power of pardoning arifeth 
from his having the executive power in him; and tho” 


in tnis caſe the King is founder, yet the breach of, his 
private ſtatutes are not crimes agaiuft. the crown. The 
crimes pardoned are ſuch as are againſt the publick 
laws and ſtatutes of the realm; whereas theſe are in the 
nature of domeſtick rules for the bett er ordering of a pri- 
vate family. 


Secondly, that tho ſeveral of the crimes imputed to 
him, for violatiuns of the ſtatutes of the college, appear 
to have been done by him in conjunction with others ; 
yet that is no reaſon to exclude the inquiry of the 


viſitor. If a whole body join together in doing an un- 
lawful act, they are ſevetally puniſhable | in their natural 


capacity, 


T hirdly, that 67 the ſtatute of Edw. 8 the biſhop of 


Ely and his ſfucceſiors are appointed general viſitors; it 


being Epiſcopus Elienſis without any chriſtian name, which 


ſhall extend to the biſhop and his ſucceſſors without the 
words for the time being. 


F ourthly, that tho" the three former determinations are 


in 
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in favour of the ſuit below, yet the prohibition ought to 


ſtand ; becauſe the biſhop hath not cited the doctor u pon 
the foot of his general viſitatorial power, but as a ſpecia 
viſitor appointed by the 40th ſtatute of E/:z. which the 
court ſaid, he was not. For being before appointed ge. 
neral viſitor; there remained no further power in the crown 


with regard to enlarging the viſitatorial power. They 


ſaid it was a queſtion they would not determine, whete 
when the grown has given ſtatutes and appointed a viſitor, 
the ſucceſſor can any way alter or annul the former ſta. 


tutes : the practice indeed has been otherwiſe; but it hath 


never been determined to be good. For this laſt reaſon, 


they were all of opinion, that the prohibition ought to 


fſtand. 


Caſe where a 
perſon to be vi- 
ſited happens to 
be alſo viſitor. 


Note, upon a writ of error in parliament, this judgment ; 
was reverſed ; and the lords went into the conſideration 
of the ſeveral articles, and as to ſome granted a prokibi- 
tion, and as to others a conſultation. Str. 912. 

9 E. 1 Geo. 2. K. and the biſhop of Cheſter. Man- 
damus directed to the biſhop as warden of Mancheſter 


college, to admit a chaplain. The biſhop returns, that 


by the royal foundation, he is appointed viſitor. And 

upon argument it was objected, that tho' a mandamus 
will not lie where there is a viſitor free from any objec- 
tion, yet here the two offices being in the ſame perſon, 


he cannot viſit himſelf; and no caſe can be ſhewn, where 

the founder hath once granted the whole out of him, and 
on ſuch a temporary ſuſpenſion it hath reſulted back, 
And by the court; it is plain he cannot viſit now, be- 
cauſe his power is ſuſpended ; and theſe are powers that 
may ceaſe, and revive, without inconvenience ; fince 
there is this court to reſort to. In a lay corporation, the 


founder and his heirs are viſitors ; ; in a ſpiritual corpora- 
tion, the juriſdiction is here, unleſs there be an expreſs 
vilitor appointed; the ground of our interpoſing in this 
caſe is, that at preſent there is no other viſitatorial power 


in being. And a e mandamus was granted. 


Str. 797. 
Afterwards, an act of parliament v was ade. FY 


c. 29. impowering the king to viſit the collegiate church 


Where it 1s dif- 
puted whether a 
perſon is viſitor 
or not, the 
kiag's courts are 


io determine the 


cCauſe. 


of Mancheſter, during ſuch time as the wardenſhip of the 
ſaid church is or ſhall be held in commendam with the 
biſhoprick of Cheſter. 
10, H. 30 G. 2. The maſter and ſenior fellows of St; 
obn's college in Cambridge, againſt the reverend Thomas 
Todington, clerk, It was moved in behalf of the W 
an 
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and ſenior fellows of the ſaid college for a prohibition to 


prohibit the biſhop of Ely from proceeding as ſuppoſed 
viſitor of the ſaid college, on an appeal promoted by the 
ſaid Mr Todington for their not electing him fellow. 
The ſuggeſtion ſtated, that the biſhop of Ely for the 
time being is not viſitor of the ſaid college, as to elections 


into fellowſhips or other offices in the ſaid college, nor 


| hath any viſitatorial power or juriſdiction whatſoever over 


the maſter and fellows of the ſaid college or any of them _ 


in that reſpect : 


That by an indenture tripartite, made the 25th day of 


October in the 22d year of the reign of king Henry the 
eighth, between Sir Anthony Fitzherbert, knight, then 


one of the king's juſtices of his common pleas, and John 
Keton, doctor in divinity, and canon of the cathedral 


church of Saliſbury, on one part; the chapter of South- 
well, on the ſecond part; and the then maſter, fellows, 


and ſcholars of the college of St John aforeſaid, on the 


third part; it was covenanted and agreed between the 


ſaid parties, for them, their heirs and ſucceſlors for ever, 


in form following: That is to ſay, 


That the ſaid maſter fellows and ſcholars of St John's 
aforeſaid had granted for them and their ſucceſſors for 


ever, unto the ſaid Dr Keton, that he for himſelf, at the 


nomination and appointment as thereafter ſhould be ex- 
preſſed, ſhould have two fellows and two ſcholars founded 
and ſuſtained at the coſts only of the ſaid maſter fellows 


and ſcholars within the college of St John aforeſaid, there 
to continue for ever of his foundation, over and above 
other fellows and ſcholars there founded or thereafter to 


be founded by the foundreſs of the ſaid college or any 
other perſon that then had given or thereafter ſhould give 


lands or goods to ſuch purpoſe or intent: 


That the ſaid maſter fellows and ſcholars of the ſaid 


college thereby covenanted and granted unto the ſaid Sir 


Anthony Fitzherbert, Dr Keton, and to the ſaid chapter, 
and to their heirs and ſucceſſors, that the ſaid fellows and 
| ſcholars, of the foundation of the ſaid Dr Keton, ſhould 


have and enjoy all manner of profits, as well meat drink 
and wages, as all other commodities eaſements and liber - 
ties, like and in as large manner as other fellows and 
ſcholars of the ſame college (by the foundreſs's founda- 
tion of the ſame college) then had, or in time then com- 


ing ſhould have, in any manner of wiſe, at the proper 


colts and charges of the ſame maſter fellows and ſcholars 
of the college of St John aforeſaid, and their ſuccellors 


for ever: | 
That 
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That the ſame maſler fellows and ſcholars by the ſa'! 
indenture covenanted and granted unto the ſaid Sir An. 
thony Fitzberbert, Dr Kcton, and chapter of Southwell, 
and to their heirs and {ucce{tors, that the ſame two fel. 
lows of the foundation of the aid Dr Keton, ſhould re. 
ceive of the ſaid maſter fellow and ſchoiars and their ſuc- 
ceſſors every year 11 6s &4, over and above the wages 


limited to other fello ows of the foundreis's foundation; 


that is to ſay, to either of them 138 4d, at the feaſts of 


Eaſter and St Michael yearly, by even portions : 


That the fa:d maſter fellows and ſcholars thereby co- 
venanted and granted, for them and their ſucceſſors, unto 


the ſaid Sir Anthony Fitzherbert and Dr Keton, and the 


longer liver of them, that they from thenceforth ſhould 


have the nomination and election of the ſaid fellows and 


ſcholars during their lives natural; and after the deceaſe 


of the ſaid Sir Anthony and Dr Keton, then the ſaid 
fellows and ſcholars fhould be at the nomination and 


election of the ſaid maſter fellows and ſcholars of the 


© college of St John aforeſaid, and of their ſucceſſors for 
ever, after and according to ſuch ordinance and writing 
as the ſaid Dr Keton ſhould thereof make and declare by 5 


his laſt will or otherwife. 

Provided alwzys, that the Card fellows ad ſcholars 
ſhould be elected and choſen of thoſe perſons that be or 
had been choiriſters of the chapter of South well aforeſaid, 
if any ſuch able perſons in manners and learning could be 
ſound in Southwell aforeſaid ; and in default of ſuch per- 


{25 there, then of ſuch perſons as had been choiriſters of 


the ſaid chapter of South well, which perſons ſhould be 
then inhabitant or abiding in the ſaid univerſity of Cam- 
bridge: and if nove fuck ſhould he found able in the 
univerſity aforcſaid, then the ſame fellows and ſcholars to 
be clected and choſen of ſuch pertons as ſhould be moſt 


fingujar in manners and learning, of what country ſoever 
they ſhould be that ihould be then abiding in the ſame 


univerſity. | | 


Tharthe ſaid maſter fellows and ſcholars covenanted 


ard pranted by the ſaid indenture, unto the ſaid Sir An- 


tbony Fiizherbert and Dr OI and to the faid chapter, 


their beirs and ſuccefiors, that when the ſaid two fellow- 


| ſhips and ſchol-rſhips or any of them ſhould be vacant, 
then immediately at the then next time of election of fel- 


lows or ſcholars of the ſaid follege limited by the ſtatutes 
of the cullege of St John afcreſaid, other fellow or fellows 
ſcholar or ſcholars as the cafe ſhould require ſhould be 
elected named and choſen by the ſaid maſter fellows and 


ſcholars, according to theſe covenants and 1 
an 
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and according to ſuch ordinances or will as the faid Dr 
Keton ſhould thereof make and declare : | 


That it was covenanted and agreed by the ſaid inden- 


ture, that the ſaid maſter fellows and {cholars of St Join 
aforeſaid, and alſo the fellows and ſcholars of the founda— 
tion of the ſaid Dr Keton, at the time of their admiltion, 
ſhould be ſworn to obſerve and keep the ſtatutes and ordi— 
nances that then were made, or thereafter ſhould be made, 
by the ſaid Dr Keton, for the foundation of the ſaid fel- 
lows and ſcholars; ſo that the faid ſtatutes ſhould be 
conformable with the ſtatutes of the foundreſs of the ſaid 


college. 


For the which all and ſingular the premiſſes well and 
truly to be obſerved and kept by the ſaid maſter fellows 


and ſcholars and their ſucceſſors in manner and form as is 
aforeſaid, that is to ſay, as well for the eleCtions and ad- 
miſſions of the ſaid fellows and ſcholars, and for their 


finding, and for wages yearly to be paid to the fame, 


with all other liberties commodities and profits Jikewiſe 


pertaining unto them, as for all other covenants and agree- | 
ments, with all and ſingular the premiſſes, according to 
the ordinance above rehearſed; the ſaid Dr Keton had 


contented given and paid, to the ſaid maſter fellows and 


ſcholars, in money plate and jewels, to the value of 4001: 


Tu hat it was covenanted and agreed by the ſaid indenture 
between the ſaid parties for them and their ſucceſſors, 
that if the ſaid maſter fellows and ſcholars and their ſuc- 


ceſſors ſhould feil in taking admitting or receiving of the 
faid fellows and ſcholars, in any time of election next 


after the avoidance, and they ſhould not be choſen nor 


admitted into the ſaid college according to the ordinances 


and agreements above rehearſed, or ſhould not have and 
enjoy their full commodities and profits as is aforeſaid; 
that then the aforeſaid maſter fellows and ſcholars and 
their ſucceſſors ſhould forfeit as well to the ſaid Sir An- 
thony Fitzherbert and Dr Keton, as to the chapter of 
Southwell, and to their heirs and ſucceflors, in the name 
of a penalty or pain, for every default made or no due 
election of the ſaid fellows and ſcholars or any of them 
20 8, for every month that it ſhould happen the ſaid fel- 
lows and ſcholars not to be choſen nor admitted into the 
ſaid college as is aforeſaid, or reſtrained of any profits 
commodities or eaſements as is afoteſaid; and tnat then 
it ſhould be lawful as well to the faid Sir Anthony Fitz- 
herbert and Dr Keton for their part, as to the ſaid chap- 
ter of Southwell, and their heirs and ſucceſiors for their 
part, into the manors of Marſlete and Myllington in the 
county of York and into the manor of Little Markham in 
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the county of Nottingham to enter and diſtrain for the 


ſame 208 and the arrears of the ſame, for every time or 


times of forfeiture; and the diftreſs to withold until the 
ſaid 20s, with the arrearages of the ſame, ſhould be to 
them well and truly fatished contented and paid: 

That the ſaid Dr Keton did not at any time, by his laſt 
will or otherwiſe, make or declare any ſtatute or ordi— 
nance, other than what was contained in the ſaid above 
recited indenture, of or concerning the ſaid fellowſhips 


called Southwell Wee or of or concerning either 


of them: 


The ſuggeſtion alſo ſtated, that an appeal had been 
made to the biſhop as viſitor 'of the college by the ſaid 
Thomas Todington, complaining that the faid maſter 
and ſenior fellows had unduly elected William Craven, 


clerk, into one of the Southwell fellowſhips founded by 
the ſaid Dr Keton, and had refufed to elect him into the 


ſaid fellowſhip, notwithſtanding he had been a choiriſter 
of Southwell, and was otherwiſe July qualified according 
to the indenture of foundation; and that they had been 
| ſerved with the biſhop's citation and proceſs upon the ſaid | 


appeal ; and therefore they prayed a. prohibition, 


Upon ſhewing cauſe, the ſtatutes given to the college 
in the time of queen Elizabeth, and by which the college | 
hath ever ſince been governed, were laid before the court; 3 


and alſo Dr Keton's Joudentare, 
During the argument, the counſel for the college having 


ijnſiſted much upon their being permitted to declare in 
prohibition ; the court, for ſaving expence to the parties, 
and in order that the matter might be fully heard and yet 
determined in a ſummary way upon motion, directed that 
biſhop Fither's ſtatutes, by which the college was govern- 


ed before the making the ſtatutes of Elizabeth, ſhould 
alſo be laid before the court; as theſe ſtatutes might give 


ſome light to the conſtruAion of Dr Keton's indenture, 
which was made during the time theſe ſtatutes were in 


© 


force ; which was done accordingly : So that this caſe 
{ſhould be determined upon the whole of the evidence 


which either party could lay before the court. 
Ihe counſel who ſhewed cauſe againſt the prohibition, 


made three queſtions : 1, Whether the biſhop is general 


viſitor of the college, as to the election of fellows. 2. 
Whether there is any thing in this particular fellowſhip, 


which will exempt it from his viſitation ; being it is an 


ingrafted or annexed foundation. 3. Whether the power 
of diſtreſs is not the only remedy z or, in other words, 
whether eule ming the biſhop's power doth not 


ſtill ſubſiſt. 
1 | | As 
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As to the firſt; they argued, that the college was 
founded in the ſecond year of Hen. 8. from a priory col- 
legiate, belonging to the biſhop of Ely; of which the 
biſhop was viſitor : By law (by Holt chief juſtice) he is 
ſo ; therefore he did ſtil] remain ſo. The biſhop of Ely 
was viſitor under Dr Fiſher's ſtatutes ; and the ſaid Dr 
Fiſher reſerved a power of altering, interpreting, or 

iving new ſtatutes ; yet the power of coercion is wholly 


left to the biſhop of Ely, and he has the whole executive 
power in him. The ſtatute de Viſitatore makes him viſitor : 


Epiſcopo Elienſi commendamus. No ſet form of words is 
neceſſary to appoint a viſitor. And if he is viſitor, all 


other powers are incident to his office. And the words 


of the ſaid ſtatute ſhew the extent of his authority, when 
he viſits ex „icio. And no objection can ariſe upon it, 
but he may viſit. There is a clauſe in one of the ſtatutes 


of Elizabeth, which fixes the expence of his viſitation ;_ 


which ſhews, that he was before in poſſeſſion of this 
power. When Dr Keton's foundation was made, the 
college was governed by Fiſher's ftatutes. Dr Keton 
reſerved a power to himſelf to make ſtatutes touching his 


own fellows: He made none: If he had, they were to be 


_ conformable to the ſtatutes of the college: As he made 
none, and his fellows were by the indenture to be paid 


out of the revenue of the college, and were to have the 
ſame power and right as foundation fellows, and were ta 
obey the ſame ſtatutes ; by this mans Dr Keton made 


them ſubje& to the ſame ſtatutes and the fame viſitor. 
Dr Keton reſerved no power to his heirs to give ſtatutes. 
By the indenture, the right of election is given to the 


maſter fellows and ſcholars; but Dr Keton's fellows 
uſually have been, as the reſt are, elected by the maſter 
and fellows only. The itatutes of Elizabeth are ſtill more _ 
plain: They recognize him by nam to be viſitor : He is 


expteſsly ſo appointed p The power muſt be ſomewhets , 
and no body elſe ever claimed it: Theexercite of it is ai 
evidence of the right, and id plies a grant of it. For 


which purpoſe was Cited the caſe of Dr Murtin ag inſt the 


archbiſhop of Canterbury as viſitur of Merton college in 
Oxford, T.11& 126. 2. This was the caſe of a pri- 
vate fellowſhip : It was contended by Dr Martin, that 


the biſhop of Winchefter was viſitor: The other fide. 
ſhewed, that the archbiſhop had exerciſed this power, 
but the biſhop of Wincheſter never hd: An objection. 


was taken, that as the caſe was doubtful, a prohibition 
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was proper : By the court, The long uſage will not give 


a right, yet it is a ſtrong evidence of it; and a prohibition | 


Was "denied. 
Upon the ſ:cond queſtion it was argued, that different 


vifſitors of different foundations, would be productive of 


great confuſion and perpetual diſputes : That half of the 


fellows of the college are ingrafted, yet all take the fame 


oath, and are all to be governed by queen Elizabeth's 
ſtatutes; there is no exemption in thoſe ſtatutes; and D- 
Keton's foundation was made long before; and they all 
{wear to obey the ſtatutes of Elizabeth. 


As to the third queſtion; By the indenture the college 
agree, theſe fellows ſhall have the fame rights as founda- 
tion fellows had: An appeal to the viſitor was one of 
| thoſe rights; and the law has great reſpect to rights: 
Ine penalty or forfeiture does not leflen the right; they 


were two independent things: It is inadequate ; it cannot 
take away the antecedent right of a third perſon: The 


candidate has one right, and the biſhop another, and the 
chapter of Southwell another? The two firſt are remedial ; 
the laſt is a right to puniſh; I he penalty gives no relief 


to the candidate; but if it did, where a party hath ſeveral 


remedies, he may take which he pleaſes. Diſtreſs was 


originally applicable to rent; yet if it was recovered by 


action, the rent notwithitanding muſt be paid; tho'a 
penalty be given, yet the ſpecific remedy is not loſt. 

In ſupport of the cule for a prohibition, it was argued ; | 
The power of a viſitor is arbitrary, and yet concluſive in 


the firſt inſtance. All fundatory rights ariſe from the 


property of the donor. A founder has the nomination of 
his viſitor; and unleſs he diſpoſe of this power, it remains 
to his heirs ; and if he die without heirs, it goes to che 


crown. It i is ſettled, that a founder, or his heirs (if he 


does it not), may make a viſitor ; may give him partial, 
or general powers; if partial ones, and he exceeds them, 


that exceſs becomes a nullity, and lets in the law; and 


this court, whether they can give relief or not, wil ſee 


that theſe juriſdictions keep within their bounds, and will 


_ grant a prohidbition where there is ſuch exceſs of power, 


as well as where there is no power at all. 


If Dr Keton made no v. fitor, the power remains in his 
1 ; and if no heir, it is in the crown. Where there is 


a probability of doubt, whether the party to be prohibited 


is doing right or not; the court always gives him liberty 


to declare in prenibition, otherwiſe the Pare would be 
without remedy. 
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2 P. Vill. 325. was cited to ſhew, that a viſitatorial 


power is not y implication to be inferred. Ir muſt de- 


pend upon a direct appointment. 


The arguments drawn from the word viſitor, ate not 
concluſive, For the word is not uſed with any deſigna- 


tion of the power. A man may make an executor, to 


execute one part of his will; and another executor for 
another part. So a viſitor for a particular purpoſe, can- 


not (becauſe he is ſo) be a general viſitor. 


We admit the biſhop viſitor for ſome purpoſes, but not 


a general viſitor, He is limited by the ſtatutes, in the 
time, the objeRs, the manner and form of his viſitation. 


It is objected, that the words // vi//tator, in Dr. Bent- 


* ley's caſe, were 'beld ſufficient to make the biſhop of Ely 


general viſitor, But that was not the ground of the judg- 


ment. Lord Raymond conſidered in that caſe what the 
crown had in view; that they meant to make a general 


vifitor over al! perſons and all things; there was no reſer- 
vation in the crown to make new ſtatutes, as there is in 


this caſe; and the great doubt was, whether the crown 


ſhould take the right veſted in the biſhop out of him; and 
if queen Elizabeth's ſtatutes had not been accepted, the 


crown ſhould not have reſumed that power. 
The power given by the ſtatutes of this college to the 


vicechancellor in certain caſes, and to the maſters of 


Trinity, King's, and Chriſt's colleges, are inconſiſtent 


with a general viſitor, Queen Elizabeth reſerves to her- 
ſelf the power of giving new, and of interpreting theſe 


ſtatutes ; and interdicts therein the biſhop or vicechancel- 


lor. By the ſtatutes the biſhop muſt be called in: and 


he is limited within fifteen days. A ſingle perſon cannot 
call him to viſit. Dr Keton's foundation being antece- 
dent to queen Elizabeth's ſtatutes, and biſhop Fiſher's 


ſtatutes being thoſe which the college was governed by at 


that time ; queen Elizabeth could not make his founda- 
tion ſubject to the biſhop of Ely's viſitatorial power. 
Trinity hall hath the ſame ſtatutes as Caius college ; 3 and 
yet they have not the ſame viſitor. 


The caſe of Green and Rutherforth is here not applicable. | 
That was a mere truſt; and therefore the biſhop could 


have nothing to do with it. Lord Hardwicke could only 


determine upon the ſtatutes in the defendant's plea, But 


all the ſtatutes being now before the court ; and there ap- 
pearing powers and proviſions made by them, inconſiſtent 


with the biſhop's power as general Viliers this court will 


determine otherwile, 
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The nomine peen@ is a common law right; and the yi. 


ſitor hath nothing to do with it. A ſpecific remedy is 


provided, and to be had elſewhere, and not from the 
biſhop of Ely. By the indenture, the power of diſtreſs 
1s given to Dr Keton, Fitzherbert, and the chapter of 


Southwell, their heirs and ſucceſſors. The remedy is 


not inadequate; for, if followed, it will come to the 
ſame thing. The chapter of Southwell are only truſtees 


for Todington ; and if he is injured, he may in equity, 
ſhewing his proprietary right, compel them to diſtrain; 


and if he does, the college muſt ultimately come here; 
and the right being determined at law for him, the court 


will grant a mendamus to admit him to the fellowſhip. 
And this is the ground, why the prohibition ſhould go; 
becauſe this court will not ſuffer the power of a viſitor to 


be exerciſed wrongfully. | 
By lord Mansfield chief; uſtice : 


IJ was very deſirous to I if any further light could 


be h.d in th's cafe, from the ancient conſtitution of the 
college; and therefore directed that biſhop Fiſher's ſta- 


tutes ſhould be looked into, and laid before the court. 
It was inſiſted upon in the firſt argument, that the 
court ſhould at leaſt give the plaintiff leave to Geefare- 10 


prohibition; that this matter might receive a more ſolemu 


determination. But I oon! had ſtrong objections to it 


then; and I will now ſay a few things upon that bead, 
before I come to the merits of this caſe. 


When the court inclines to grant a motion for 2 pro- 
hi bition, there the defendant has a ſort of right to 1 1 lt, 
that the plaintiff ſhall declare in probibition. ut 
where the opinion of the court is againſt granting a pro- 
hibition, the plaintiff has no ſuch right to inſiſt upon de- 
claring in prohibition. We cannot compel the plain ff 


in prohibition to declare ; but the ſtatute of 8 & 9 W. c. 


11. makes him liable to cofts ; Nor can we, for the fee 
reaſon, compel the defendadt to defend againſt his will. 

Only confider what would be the conſequence in fuch 
a caſe as this, if the court was to permit the plaintifi to 


declare, It would have many bad conſequences, A tcl- 
| lJowſhip is a temporary ſuport; and ſometimes is limited 

to a certain number of years. Is the promoter (or fel- 
low) to teke upon himfelf the expence of ſuch a ſuit, 
which may go through all the forms of law, even to 2 


Writ of error, only becauſe the plaintiff aſks it! Or is 


the vificor to do it? If neither of them w:ll do it, the 
couſequencs will be, that every college ſhall do as they 


pleaſe, 
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pleaſe, and may do this even in a caſe where the autho- 


city of a viſitor is well founded. 


Having ſaid thus much in a caſe where the court is 


againſt the prohibition, I muſt add, that it is much bet- 
ter and more convenient to all parties, to have this mat- 
ter determined in a ſummary way. 

I come now to the merits of the queſtion. I muſt own 
Jam confirmed in the ſame opinion I was of, hen chis 
matter was firſt ſtated to the court, 

There are two general queſtions: 135 


1. Whether the biſhop cf Ely is viſitor of this college, 


as to the election of fellows ; for that is the point which 


is put and inſiſted upon in the ſuggeſtion; and the maſ- 
g ter and ſenior fellows only complain, 


2, Suppoſe the biſhop is ſuch a viſitor, 450 may viſit 


the fellows upon the old foundation; yet whether he may 


exerciſe that power upon Dr Keton IJ fellouſhips, which 
are ingrafted fellowſhips. 


1 will make here ſome obſervations, and lay lown ſome 


bn rules, concerning this power of a viſitor. 


This power, the' a ſummary one, is certainly very 


convenient for theſe learned bodies, It has cfien been 
ſo conſidered by themſelves. It is called forum dome/ticum. 
The exerciſe of it is in no caſe more convenient, than 
in that of elections. When the qualifications and pro- 


prieties of candidates are to be determined ; what con- 


| fuſion would be made, if theſe were to be determined at 
the common law, and the party who had the right were 
yet kept out of the profits in the mean time! 


But be this power convenient or not; we muſt take it 
as it is eſtabliſhed by law. 


| When there is a viſitor, he is ſo without appeal ; ; as it 
was adjudged in the caſe of Philips and Bury. 


Having premiſed this, I will mention ſome of the 1 
concerning this power. 


The law conſiders theſe foundations in two lights; 
| firſt, as they are corporations : and in this reſpe&t they 


are creatures of the crown's charter, governed by the 


law of the Jand. Secondly, as they are eleemoſynary : 
and in this reſpect they are creatures of the founder's 


bounty, and ſubject to the power of viſitation. 


The founder may delegate his viſitatorial power; * 
ther generally, or ſpecially. He may do this either 
by general words, or he may preſcribe a mode for the 


exerciſe of any part of this power. But if a mode 
of vilitation 18 preſcribed, in any particular caſe; that 
„„ Wl 
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will not take away the general powers incidental to the 
office of a viſitor; of which powers that of determining 


concerning elections hath been held to be one. Sit os 


ſitator has been held a ſufficient appointment, and to give 


all powers incidental to the office. No ſet form of 


words is neceſſary. You muſt look into the whole tenor 
of the ſtatutes, to ſee whether the power be given, or in- 


tended to be given. 
When the ſtatutes in queſtion were made, viſitatorial 
power was not fo well underſtood, as It has been line, 


and is at this day. 


A founder may ſplit this power into a number of ſta— 
tutes for particular caſes, and yet the court may conſider 


upon the whole who is general viſitor. | | 
In the caſe of Clare Hall in Cambridge, Altorney G. 
neral againſt Talbot, H. 1747. Lord Hardwicke argued, 

that there was a general viſitor, One of the ſtatutes di- 


rected, that the chancellor of the univerſity ſhould viſit 


yearly, if any thing wanted to be corrected. A ſecond 
ſtatute gave him power to interpret the ſtatutes. A third 


ſtatute reſerved to the counteſs of Clare a power to give 
new ſtatutes, but expreſsly excluded her heir from doing 


fo; and there were no general words appointing the chan— 


cellor to be viſitor. But as the heir was expreſsly exclu- 


died from giving new ſtatutes, and the chancellor of the 
univerſity had power to interpret and to viſit, altho' not 
expreſsly appointed viſitor ; yet lord Hardwicke held he 


was a general viſitor, 
I take this to be clear, that a founder may 8 A 


viſitor with general power; and yet WR particular 
powers in particular caſes, 


Theſe being the general rules relating to viſitatorial 
power; I will now conſider this caſe upon the ſtatutes 


themſelves. 
The preſent conſtitution of the college muſt be taken 


as it ſtands upon the ſtatutes of Elizabeth. The old 


ſtatutes or old conſtitution are no otherwiſe material, 


than as they may ſerve to give light to the new ones, 


which refer to them. As in the conſtruction of an at. 
of parliament, an old ſtatute may give light to che con- 


ſtruction of a new one. 

The queſtion is, whether upon theſe ſtatutes the biſhop 
is general viſitor of the college, except in ſpecial caſes 
provided for in the ſtatutes. 

. In caſe where a body of ſtatutes is given by a founder, 


I doubt whether a viſitor can give or make ncw ſtatutes, 


unleſs power 1s given him for that purpoſe. 
4 Where 


s Vs 8 
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Where there are no ſtatutes to prohibit him, there are 
caſes wherein injunctions have been given by a viſitor, 
J obſerve this, becauſe upon theſe ſtatutes I obſerve a 
jealouſy in the founder, that the right of giving ſtatutes. 
might not be taken from the crown (the heir of the 
founder). 
The biſhop was to be viſitor, not legiſlator, He was 
to give no new ſtatutes. By the ſtatutes the legillative 
pow is preſerved to the crown. 
It hath been held (in Dr Bentley's caſe), that where 


a body of ſtatutes hath been already given, the crown 


(tho' the founder) cannot alter them ee the conſent 
of the college. "OY 
Here the power of neking ſtatutes is exprefoly reſerved 


to the crown, and is particularly guarded, And if the 


biſhop acts contrary to the ſtatutes, he acts contrary to 
his authority. 

The proviſion made in Chap. 45. D- modo orecedendi 
contra magiſlrum, wherein the vicechancellor, the maſters 
of Trinity, Chriſt's and King's coileges are to interpoſe, 
amounts to an exception of the general viſitatorial power, 
in that particular caſe, So in other particular caſes. 
But the queſtion is, whether all the reſt of the vifitatorial 
power 1s not in the biſhop, _ 

This depends upon chree ſtatutes Chap. 2. De elec- 
tine magiſiri. Chap. 50. De ambiguis. And Chap. 51. 
De viſitatore, It is obſervable, that Chap. 2, refers to 


the biſhop as the known viſitor of the college, and by 
words which make him a viſitor—ad collegii wviſitatorem 


veniatur : And though this ſtatute doth not deſcribe him 
by name as viſitor, yet the ſtatutes treat him as well 
known to be the general viſitor. 85 

By Chap. 50. De ambiguis: Expreſs authorities are 
given to the biſhop as viſitor, to determine, interpret, 


and declare upon the ſtatutes, This is as large a power, 


as any viſitor can haye; he is not to make new ſtatutes, 
for that is contrary to his power. The words in this 
ſtatute, vi/itationem autem hujus collegii epiſcopo Elienſi com- 
mendamus, are moſt ſtrong words to make him a general 
viſitor. 

Chap. 51. De viſitatore, gives him a power to viſit ex 


eie: 3 Ceteraque omnia et ſingula Jars et 11 65 accord 


ing to the ſaid ſtatute. 
In Talbot's caſe, the viſitor was to viſit de anna in au- 


num; yet he was held to be a general viſitor. 
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In the caſe of Exeter college, de quinquennio in QUinquen= 


pong yet held to be a general viſitor. Such a limitation 


of time is not material. If he is viſitor, he has a right 
to hcar complaints at any time: T his is incidental to his 
viſitacorial power. 

This being ſo, I am the more confirmed in my opinion 
of theſe ſtatutes (if nothing ariſes upon biſhop Fiſher's 
ſtatutes to the contrary), from the caſe of Green and 
Rutherforth, The firſt queſtion in that caſe was, whether 
it did appear that the biſhop of Ely was general viſitor of 


this coliege, Theſe three ſtatutes, namely, Chap. 2, 50, 
and 51. weie then pleaded to the juriſdiftion of the court, 


Lord Hardwicke was of opinion, that the biſhop of Ely 
was general viſitor, The only thing which he had any 


doubt upon was, the injunction upon the maſter not to 
_ ovey the biſhop, if he acted contrary to the ſtatutes. But 


this he ſaid was an exception whenever ſuch a caſe ariſes ; 
as in the caſe of Mancheſter college: And when ſuch a 


Caſe happens, the juriſdiction will devolve upon the king 1 
courts, 


I think the old ſtatutes and conftitution of the Selle 
confirm this opinion. They are as ſtrong to make the 
biſhop general viſitor except in caſes excepted, 

'The ſtatute De ambigi vis is in both. So is the ſtatute 


De viſitatore ; But the words at the end of this ſtatute, 


preter hunc viſitationis madum nos alium nullum Elienſi epiſ- | 
cep concedimugs, are left out of queen Elizabeth's ſtatutes, 
"This ſeems to have been. done purpoſely to avoid doubt, 


Upon the conſtruction of theſe words, as they ſtand in 


the old ſtatutes, I think they cannot bear the ſenſe which 


has been contended for; that is, that the biſhop ſhall be | | 
viſitor in the ſpecial form preſcribed by the ſtatutes, or 


that they ſhall only extend to his viſitation as ordinary. 
The counteſs of Richmond was jealous, that the biſhops 
of Ely might claim to be founders; ſhe is anxious leſt 


the biſhop ſhould give new ftatutes, or ſet up any right 
to change the old ones; and therefore {he directs he hall 


have no greater power, than he had in other colleges 
where he was not founder, | 


To viſit as ordinary, and to viſit an 8 foun- 


5 dation, are different things; and yet the biſhops of Ely 
in Cambridge, and the biſhops of Lincoln in Oxford, 
had more viſitorſhips, becauſe they were dioceſans. 


It has deen objected, that this is a proceeding to depri- 
vation; and therefore by the ſtatute De vi/ttatore, the 


biſhop cannot viſit, unlels be iS called in by the maſter 


and 
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and five of the ſenior fellows. But this is not a caſe of 


deprivation. The biſhop has power over all the mem- 


bers of the college. He is only to conſider, whether the 
party is a member of the college or not, duly elected or 
not. This is a queſtion upon a power which has * 
been held incidental to the vilitatorial power. 

It has never been doubted in the college, but the TA 
ſhop was the viſitor of the fellows upon the old founda- 


tion. My reaſon for thinking ſo is, that nothing has 
been ſaid at the bar to the contrary. And a caſe has 


been cited of an ingrafted fellowſhip, wherein an ap- 

peal was made to the biſhop. Peg and Burton, in 1726. 
This brings me to the ſecond queltion.: Whether in- 

grafted fellowſhips are ſubject to the review and ſentence 


of the viſitor? This draws on a queſtion of the greateſt. 
conſequence to all the colleges in both univerſities. One 
cannot ſee the tenth part of the miſchief which would 
ariſe to the college, if they ſhould ſucceed in this point; 
and there is no college which would not be involved in 
it. In this college there are 32 original e and 
27 upon annexed foundations. 
I wanted to know whether the form of conveyances of : 
this kind, before the time of queen Elizabeth, was not 
by an indenture with a clauſe of diftreſs, 2s this of Dr 

Keton's; and my reaſon was, becauſe I ſuſpected it 


took its original form, in andlogy to tenure by divine ſer- 


vice not performed (Lit. ſect. 137.) : If the ſervice be 
certain, the donee had a power of diſtreſs by the common 
law; but if the ſervice was uncertain, he had no remedy. 


but to complain to the viſitor. 
Such indentures as this have been OY in many caſes. 
I have taken the pains to inquire and be informed of all 


the old colleges both in Cambridge and Oxford ; and 
find there are none, but where there are ſome ingrafted 


fellowſhips made by indenture as this is. And there 


never was an inſtance, where fellowſhips are ingrafted, 


that they were not as all the other fellows of the college, 


unleſs particular terms were given, and unleſs a ſpecial 
foundation was made, and a ſpecial acceptance of it. 
When this is not done they are conſidered as fellows 
of the body at large. 

In the caſe of Univer ſay college, 7. 1740. Upon en 


appeal to the lord chancellor Hardwicke : This college 
was founded by king Alfred : William of Durham found- 
ed two fellowſhips, and required that they ſhould be cho- 


ſen de proximis Dunelmiæ partibus oriundis. This came be- 


fore 
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fore the chancellor upon an appeal, on a ſuggeſtion thit 
the crown in right of the founder was viſitor ; William 


of Durham having appointed no ſpecial viſitor of his fel. 


lows. The objection was, the fellows were not to be 


_ chofen from the county of Durham, but out of one of 


the next adjoining cuunties, This caſe was determined 


againſt the college, that the crown was general viſitor, 
William of Durham having given no ſpecial vifitor, theſe | 
ingrafted fellows are eo nomine to be conſidered as fellows : 


of the college. 


The mode of donation is the law of it. If Dr Keton 
had appointed a viſitor, and the college had accepted his 


donation upon thoſe terms ; his viſitor would take place: 


but upon no other terms. 


Dr Keton direQs his fellows to by fellows of St John 5 


college, but upon his foundation: and he contracts that 


they ſhall have the ſame privileges and rights as founda- 
tion fellows in the college; and they are ſo to all intents 
and purpoſes, ſave the proprietary right; they are to be 
elected as the other fellows of the college; and Dr Keton 


ſays nothing of their manner of voting, their age, or 


other qualifications; but theſe are left to be determined 
by the old conſtitution of the college; and by that old 


conſtitution, the maſter and fellows are to elect; and if 
they do wrong, the viſitor is the judge : nay further, they 
are to ſwear to obſerve the ſtatutes of the college, which 


then were, or then after ſhould be made: that is, to ob- 


ferve theſe ſtatutes; for Dr Keton gave none himſelf, 


Had Dr Keton made any ſtatutes contrary to thoſe of the 


college; his fellows muſt have obeyed the ſtatutes of the 
college; had he appointed a viſitor, it would have been 


contrary to the ſtatutes of the college. If there had not 
| been a word more in the deed, than making them fellows; 
eo nomine they would have become fellows of the body, 
and as ſuch ſubject to all the ſtatutes of the college. 
This way of reaſoning is not new : for wy lord Hard- 


wicke, in the caſe of the attorney general againſt- Talbot, 


ſaid that the party was concluded by his own informa- 
tion, from ſaying he was not a member of the college, 


and as ſuch ſubject to the power of the viſitor. So here, 


they are members of the college, equal in power and 
every thing elſe with the fellows on the foundation. 
And his lordſhip, in Green and Rutherforth, held the ſame; 


and ſaid it would be the ſame as to all new donations. 


And Sir John Strange (who aſſiſted the chancellor) was 
of opinion in that cate, that new ingraftments, u unleſs 


particular 
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particular proviſion was made to the contrary, are eo no- 
mine part of the old foundation. 

An objection has been taken here upon the power of 
diſtreſs, This objection would extend to a great many 
caſes beſides the preſent. Several foundations have been 
made by indenture, in the ſame manner as this is, Dr 


Fiſher's foundation in this college was made ſo. And the 


precedent being once ſettled, it is not wonderful it ſhould 


be followed. They are proviſions diverſo intuitu. This 


ſpecific, by the power of the viſitor, is left to the college. 
The diftreſs like the caſe of tenure by divine ſervice, is 


left to the common law. The diftreſs is an inadequate _ 


remedy, the value of money between that time and this 
conſidered; and it is not given to the perſon injured, 


but to Dr Keton's heirs, and the chapter of Southwell. 


The biſhop of Ely has a right, with reſpect to the pro 
prietary qualification, to judge of the election of fellows, 


And for theſe reaſons, I am very clearly of opinion, there 
is no ground for a prohibition in this caſe, Were this 
matter to be determined upon the ſecond queſtion made, 
it would introduce the greateſt 1 inconvenience and confu- Z 


fon amongſt all colleges. 
If I had doubted, or had 1 that a prchlbitten 
ſhould go, I would have given the plaintiff leave to have 


declared in prohibition, But as I have no doubt, I think 
I ought not to put the promoter of the appeal to the ex- 
| pence of it; both out of juſtice to the Tho and alſo To 


the ſake of the precedent. 


The juſtices Deniſon and Foſter were of the ſame opi- 


nion, Mr, Juſtice Wilmot being abſent. M. 5. 


11. In the thirteenth year of king Henry the fourth, Thearchbiſhoy's 
general power 
of vigtation, 


happened the famous cauſe between the archbiſhop of Can- 
terbury, and the chancellor and proctors of the univerſity 


of Oxford; which was thus: Archbiſhop Arundel being 
in his vikcation of the dioceſe of Lincoln, came in his 
way to viſit the univerſity of Oxford, which was then 
within the limits of that dioceſe, The univerſity inſiſted 
upon their exemption by papal authority; and refuſed to 


ſubmit to his viſitation. The archbithop urged a ſen- 
tence given againſt them in this ſame cauſe by king Ri- 
chard the ſecond; but in vain, They ſtood upon their 
exemption, and referred themſelves (in which the arch- 
biſhop alſo agreed with them) to the king' s judgment, 
Their cauſe was accordingly heard before the ſaid kin 

Henry the fourth, and ſentence given for the archbiſhop 


and his viſitatorial power over them. And this whole 


proceſs 
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proceſs and ſentence, at the archbiſhop's petition, was 


ratified and inrolled in parliament, to prevent any future 


diſputes upon that ſubject. Rot. Parl. 13 H. 4. nun, 
15. Wake's State of the Ch. 348. 


Upon this, the archbiſhop of York put in his claim, 


for the exception of the college called Dueen ball in the | 


ſaid univerſity : The reſult of which was this; that the 


archbiſhop of Canterbury in preſence of the king and of 
the lords in the ſaid parliament, promiſed, that if the 


archbiſhop of York could ſufficiently ſhew any privilege 


or ſpecialty of record, wherefore the ſaid archbiſhop of 
Canterbury might not uſe or exerciſe his viſitation of the 


ſaid college, he would then abſtain ; ; ſaving to him al- 


ways the pilliation of the ſcholars abiding in the ſaid col. 
lege, according to the judgments and decrees made and 
given by the ſaid king Richard the ſecond, and the laid 
king Henry the fourth. Id. ibid. 


But this claim of the archbiſhop of York ſremerh to 
have been frivolous; leeing the excluſive right which he 


inlifted on, was only in reſpect of his being local viſitor 


of that college: for if the archbiſhop of Canterbury had 


otherwiſe a power of viſiting, the founder of the college 


could not take it from him by his ſtatutes, 


Afterwards, in the 12th year of king Charles the firſt, 


this matter was again conteſted by NH the Nt 7 fe 


againit archbiſhop Laud, who claimed a right of viſiting 


them jure metropolitico; and they pleaded, chat the power 
of viſiting them was in the king alone, as their founder. 


This cauſe alſo came to an hearing before his s majeſty | in 
council. 


For the archbiſhop it was urged, that his power of vi- 
ſitation within his province is of common Tight, and as 
ancient 2s the archbiſnoprick itle}f; that it is a general | 
Power, and not over certain particular perſons, but over 


clergy and people, in all cauſes eccleſiaſtical, and in all 
places within his province, without exception: Tt if 
the univerſities have any exemption, it is incumbet: up- 


on them to ſhew it: That the exempiions (if any) which 
they had by any bulls from the pope, were abcliſhed by 


the act of pailiament of 28 JI. 8. c. 3 and not plead- 


able in any court: That this power of the archbiſhop 
doth no way trench upon the king's power; but that ihe 
king by himſelf or his commiſſioners may viſit as founder, 
and the archbiſhop nevertheleſs as metropolitan : T hat 

the archbiſhop's intention is not to viſit the ſtatutes of 
the univerſity, or of any particular college; but to viſit 


metropolitically, 


— 
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metropolitically, that is, to viſit the body of the univer- 
ſity, and every ſcholar therein, for his obedience to the 


doctrine and diſcipline of the church of England, but not 


to meddle with the ſtatutes of colleges or of the OTIS 


or the particular viſitors of any college. 
For the univerſity of Cambridge it was urged, that the 
power of viſiting them of right belongeth to the king; 


which is an exemption from any ordinary juriſdiction: 


And for other exemptions, they had bulls from the pope, 
and charters: That about the beginning of the reign of 


king Richard the ſecond, moſt of their charters were 


burned, by an infurrection in the town ; but many of 
them were confirmed in the time of Hen. 6. upon a ſuit 
made to the pope to give ſome confirmation to their pri- 


vileges, in regard their charters were burned ; whereupon 


the pope granted a commiſſion, and witneſſes were exa- 
mined, which examination was a means to produce two 
ancient bulls, exempting them from metropolitical viſita- 
tion, the one bearing date in the year 024, and the other 
in 6909. 

Por the univerſity of Oxford it was argued, that it was 
an ancient univerſity, founded long before the conqueſt, 
and had as ancient privileges : and by bulls from the pope 


was ever exempt from the viſitation of any archbiſhop, as 
in his metropolitical right, but that the few viſitations 
which had been made by any of the archbiſhops were by 


virtue only of their legatine power: That as none can 
found an univerſity but the king, ſo none hath power but 


the king to viſit it. That indeed theit ancient charters 


are loſt ; but altho' there are no records ſo old, yet there 


are divers recitals in Edward the third's time, which ſhew, 
that they had ſome original grant of exemption ; and in 
confirmation thereof, that there had never been in fo 
many hundred years, any vilitation made by auy arch- 
biſhop as being within his province. 

Upon the hearing of the whole cauſe, it was declared 


z by the king, with the advice of the privy council, that it 
was granted on all hands, that the king had an undoubted 


right to viſit the univerſities; and that the archbiſhop, in 
the right of his metropoliticel church of Canterbury, 
had power to viſit the whole province, in which the uni— 


verſities were ſituated, and were under the ſæme power, 


unleſs they could ſhew privilcge and exemption ; That 
the exceptions then alledged, were not ſuch as could pive 


| ſatisfaCtion : That they coul be exempted by no p- pal | 
bull; and that they were canine ton by none of thetr-char- 
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ters: That the long omiſſion of the archbiſhops to viſt, 


could be no preſeription to bar the right of the metropo- 
litical ſee : That it appeared, that both univerſities had 
been viſited by three arch biſhops, jure metropolitico, and 
not by a legatine power: That this coming in queſtion, 


upon the reſiſtance of the univerſity of Oxford, it was, 
upon full hearing of both parties, adjudged for the arch. 


biſhop by king Richard the ſecond, and afterward upon 


the like hearing and re-examination by king Henry the 
fourth; and both of their judgments eſtabliſhed by act of 
parliament, 13 Hen. 4. And the archbiſhop produced 
before his majeſty an original deed from the univerſity of 
Cambridge to the archbiſhop, under the hands of the 
heads of houſes, containing a renunciation of all pri- 


vileges from any pope, and wherein they bind themſelves 
under the penalty of 10901, not to oppoſe the archbiſhop's 


juriſdiction: And this was in the 27 of Hen. 8. being a 
year before the ſaid bulls were aboliſhed by act of parlia- 


ment. 
So the king and council adjudged the right of viſiting 


the univerſities, chancellors, ſcholars, and all perſons 
enjoying the privileges thereof, to belong to the arch- 
biſhop and metropolitical church of e by him- 


ſelf or his commiſſary. 
Whereupon the archbi ſhop made this motion to the 


king: Firſt, for himſelf, that his majeſty would be gra- 
ciouſly pleaſed, that he might have the ſentence drawn 
uß by the advice of his majeſty's learned counſel, and 


put under the broad ſeal, to ſettle all differences that 
hereafter might ariſe: Then on the behalf of both the 


univerſities, that they ſhould remain free and exempt. 

from the viſitation and Jurifdiction of the biſhop of the 
dloceſe, or archdeacon. | 
{ Note, the grounds of exemption from epiſcopal vides 
tion, whillt at "the ſame time they are ſuppoſed ſubject to 
the arcitiepiſcopal, are not ſet forth: This muſt be from 
ſome clauſe of exemption in the univerſity charters, or 
from ſome reſtrictive clauſe in the foundation of the bi- 


Mopricks, eſpecially of Oxford, where the epiſcopal ſee 


was not erected until the latter end of the reign of king 
Henry the eighth; and even with reſpect to Cambridge 


this might be the caſe, if that is true which is intimated 
above, that the univerſity there is at leaſt as ancient as 
the year 624, for that was long before the erection of the 
biſhoprick of Ely, which was taken out of the diocelc of 


Lincoln about the year SENT — Or elſe the archbiſhop 


here 
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, kere muſt have meant, that the king, as ſupreme head of 
® the church, and as vititor of the univerſities in right of 
d foundation, ſhould by his royal authority now eftablifh 
d it. | 
[ Furthermore, ſince it was declared to be the archbiſhop's 
right to viſit metropolitically, and it was not limited by 
ho how often; therefore the archbiſhop moved, that 


n notwithſtanding the laſt cuſtom of viſitation was only once 
: in the archbiſhop's time, he might by himſelf or his 
f commiſſary viſit the univerſities as often as any great emer- 
1 gent cauſe ſhould move him; provided, that neither he 
f nor any of his ſucceſſors ſhould, after the firſt viſitation, 


viſit upon ſuch emergent cauſes, unleſs it be firſt made 
8 known to his majeſty and his ſucceſſors, 
All which was granted by the king, and ſo ſettled, 
Laſtly, whereas it was alledged, that the chancellors 
of either univerſity were, and are like to be, perſons ot 
great honour and eminence, and therefore it might be in- 
convenient, that they ſhould be called to ſuch viſitation 
it was declared by his majeſty, that in the courſe of law, 
| the chancellor would be allowed to appear by his proxy. 
2 Ruſhw. Hiſt. Coll. 324— 332 
142. By the 7 8 k. 37. Whereas it would be a Colleges ho 
great hindrance to learning and other good and charitable far affected by 
works, if perſons well inclined may not be permitted to eur 
found colleges or ſchools for encouragement of learning, _ 
or to augment the revenues of colleges already founded, 
by granting lands tenements rents or other hereditaments 
to ſuch colleges or ſchools; it is enacted, that it ſhall be 
lawful for the king, when and as often as he ſhall think 
fit, to grant to any perſon or perſons, bodies politick or 
corporate, their heirs and ſucceſſors, licence to aliene in 
mortmain, and alſo to purchaſe take and hold in mort- 
main, in perpetuity or otherwiſe, any lands tenements or 
hereditaments whatſoever, of whomſoever the ſame ſhall 
be holden, 
And by the 9 . 6. 36. Which reſlraineth alienations 
in mortmain, it is provided, that the ſame ſhall not ex- 
tend to make void the diſpoſitions of any lands tenements 
or hereditaments, which ſhall be made in other manner 
and form than in this act is directed, to or in truſt for 
either of the two univerſities, or any of the colleges or 
| houſes of learning within the ſame; or to or in truſt for 
the colleges of Eton, Wincheſter, or Weſtminſter, for 
better ſupport and maintenance of the ſcholars only upon 
the toundations.. of the faid colleges of Eton, Wincheſter, 


and 


” _ * ä — Cnr — 
— = 1 n — IE - yo D * 5 a —— — 20S: o_ - — 
ny G —_—_ — — 2 — — — , — — — * —— — 2 D . A 7 — — > re — 
——— he oy - — pry DT 2 2— —— — — 97 - — 22 — — 5 8 2 2 

ä — nn . 2 — — — SID — — — — 5 
— ? — I — 2 4 5 "= ESSE ITED = AT Iz — 

— r no our oor — 5 F 7 * - 

2 


7 


— — 
— => — — 
on =. "= 
— > — i — 


Colleges. 
and Weſtminſter. Provided, that no ſuch college or houſe 
of learning, which ſhall hold or enjoy ſo many advowſons 


of eccleſiaſtical benefices, as ſhall be equal in number toone 


leges or houſes of learning, not being computed in tbe 


College leaſes. 


moiety of the fellows or perſons uſually ſtyled or reputed as 
fellows, or where there are no fellows or perſons uſual] 

{tyled or reputed as fellows, to one moiety of the ſtudents 
upon the foundation; ſhall be capable of purchaſing tak- 


ing or holding any other advowſons of eccleſiaſtical bene- 
fices by any means whatſoever ; the advowſons of ſuch 


eccleſiaſtical benefices as are annexed to, or given for the 
benefit or better ſupport of the heads of any of the ſaid col- 


number of advowſons hereby limited, 
13. By the 13 Eliz. c. 10. All college leaſes, other than 


for the term of twenty one years or three lives, ſhall be 


void. Provided, that this ſhall not extend to make good 


any leaſe for more years than are limited by the private 
ſtatutes of the college. 


By the 18 Eliz. c. 6. In all college leaſes one third part 


of the rent ſhall be reſerved and paid in corn. 


Commiſnons of 
pious uſes, 


And there are divers other regulations concerning the 
ſame by the ſaid acts and by ſeveral other acts of parlia- 


ment, which falling in with the general law concerning 
leaſes made by corporations whether ſole or aggregate, the 


whole is treated of together under the title Leaſcs. 
14. By the 43 Eliz. c. 4. which enacteth, that whereas 


divers lands tenements rents annuities profits, heredita— 


ments goods chattels money and ſtocks of money have 
been aſſigned by dwers well diſpoſed perſons, as well for 
the maintenance of ſchools of learning, free ſchools, and 


ſcholars in the uoiverſities, as for other pious and godly 


purpoſes; which ncvertheleſs have not been employed zc- 
cording to the charitable intent of the donors, by reaſon 
of frauds, breaches of truſt, and negligence in thoſe that 
ſhould pay deliver and employ the ſame; in fuch caſe, the 


Jord chancellor may iſſue commiſſions to inquire thereof, 


and to take order therein: —it is provided, that nothing 


therein ſhall extend to any lands tenements rents annuities 


profits goods chattels money or ſtocks of money, given 


Lmited appointed or aſſigned to any college hail or houſe 
of learning within the v niverſiges of Oxford or Cambridge, 


or to the colleges of Weitminfler Eton or W ;ncheſter or 


any of them, or to any cathedral or collegiate church; 
not to any college, hofpital, or free ſchool, which have 
tpecial viſitors or guyernots or vrericcrs af poiuted them by 


their founders. 7 
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. By the 33 H. 8. c. 27. Albeit that by the common Eledions in 
ow all aſſents elections and grants, made and granted by ee 


the dean warden provoſt maſter pretident or other gover- 
nor of any college or other corporation, with the aſſent 
of the major part of the fellows or brethren of ſuch corpo- 
ration, be as effectual as if the whole number had aſſent- 
ed; yet nevertheleſs divers founders of ſuch corporations 
have amongſt other their local ſtatutes eſtabliſhed, that if 


any one of ſuch corporation ſhould deny any ſuch grant, 
then no ſuch election or grant ſhould be made, and for 


performance of the ſame every perſon having power ef 
aiſent hath been wont to be ſworn : for remedy thereof it 
is enacted, that every ſtatute made by any ſuch founder, 


whereby the grant or election of the governor or ruler, 


with the aſſent of the more part of ſuch corporation, ſhould 


be in any wiſe hindered by any one or more being the leſſer 


number (contrary to the courſe of the common law), 
ſhall be void; and none ſhall be compelled to take an 
oath for the obſerving of any ſuch ſtatute, on pain of every 
perſon giving ſuch oath to forfeit 5 , half to the king, 
and half to him that ſhall ſue in a of the Ty o courts 


Of record. 


But ſuch major part are to attend in perſon, ad to be 
preſent together, at the executing of ſuch act; and the 
aſlent muſt be given by each member ſingly, and not in a 


confuſed and uncertain manner; and this muſt be when 


they are regularly aſſembled in one certain place, and not 
a conſent given by the members in ſeveral places and at 


ſeveral times. L 744. 


And by the 31 El. c. 6. Whereas by the intent of the 


founders of colleges, churches collegiate, churches cathe- 


dral, ſchools, hoſpitals, halls, and other like ſocietics 
within this realm, and by the ſtatutes and good ordeis of 


the ſame, the elections preſentations and nominations cf 


fellows ſcholars officers and other perſons to have recom cr 
place in the ſame, are to be had and made of the fittelt 


and moſt meet perſons being capable of the {ame elections 


preſentations and nominations, freely, without any re- 


ward gift or thing given or taken for the ſame; and for 


true performance whereof, ſome electors preſentors and 
nominators in the ſame have or ſhould take a Corporal oath 


to make their elections preſentations and nominations ac- 
cordingly ; yet nothwithſtanding it is ſeen and found by 
experience, that the ſaid elections preſentations and no- 


minations be many times wrought and, brought to paſs 
Vox. J. G g with 
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£4 And for the more ſincere election choice 1 

and nomination of fellows, ſcholars, officers, and other 
perſons to have room or place in any of the ſaid churches, 
colleges, hails, ſchools, hoſpitals, and other the lik: 


Colleges. 


with money gifts and rewards; whereby the fitteſt per. 
ſons to be elected preſented or nominated, wanting money 
or friends, are ſeldom or not at all preferred, contrary 


to the good meaning of the ſaid founders, to the ſaid good 


ſtatutes and ordinances of the ſaid colleges churches ſchools 
halls hoſpitals and ſocieties, and to the great prejudice of 
learning and the commonwealth and eſtate of the realm; 
for remedy thereof, it is enact-d, that if any perſon 


which hath election preſentation or nomination, or voice 
or aſſent in the choice election preſentation or nomination, 


of ary fellow, ſcholar, or any other perſon, to have room 
or place i in any of the faid churches colleges ſchools hoſ- 


Pita's halls or ſocieties, ſhall have receive or take an 


n. oney fee reward or any other profit directly or indire&- 


ly, or ſhall take any promiſe agreement covenant bond or 
other zſfurance to receive or have any money fee reward 
or any other proht direaly or indirectly, either to him- 


ſcif or to any of his friends, for his voice aſſent or con- 
ſent, in electing chuling preſenting or nominating any 


eficer fellow ſcnoiar or other perſon to have any room er 
place in any of the ſaid ſocicties ; then, aud from thence- 


forth, the place room or office which ſuch perſon ſo ot— 


fending ſhall then have in any of the ſaid churches col- 
leges (chouls hails hoſpitals or ſocieties, ſhall be void as 


1f he were naturally dead. „ | 
And if any fellow, officer, or ſcholar of any of the (aid 


ſocieties, or other perſon baving room or place therein, 


mall directy or indirectly take or receive, or by any de- 
vice r means Contract or agree to have or receive, any 


money reward or profit whaticever, for the leaving or re- 


ſigning up of the fame his room or place, for any other 
to be placed in the fame; he fhall forfeit and loſe double 
the ſum of money, of value of the thing fo received and 


taken, or agreed to be rcceived and taken: and every 
perſon by whom, or fo; whom, any money gift or reward 
28 aforclaid ſhall Le ot ven GT agreed to be paid, ſhall be 


uncapable of that place or room for that Line or turn, 


ſocieties; it is further enacted, that at the time of every 
ſuch A TIE preſentation. or nomination to be had, as 
well this preſent act, as the orders and ſtatutes of the 
ſamie placcs, concerning luch clection prielentation or 

nomination 


Colleges, 
nomination to be had, ſhall then and there be publickiy 
read: on pain that every perſon in whom default thereof 
ſhall be, ſhalt forfeit and loſe the ſum of 401, half to 
him that ſhall ſue, and half to the uſe of the ſociety. 
4. 

5 16. Several founders of colleges have, in their ſtatutes 
for the government of the ſaid colleges, given a certain 
degree of preference, in the election of ſcholars or others 
to thoſe of their own blood. Concerning which there 
hath been much diſpute, It is contended on one fide, 
that by length of time all relation of kindred muſt neceſ- 
ſarily wear out; on the other, that this cognation ſtill 
ſubſiſts, and may ſubſiſt indefinitely. On behalf of thoſe 

who claim as kinſmen (altbo' from the time of the foun- 
dation of the reſpective colleges they may be ſuppoled to 


be not nearer now than the tenth, twelfih, or perhaps 


fifteenth degree from the common anceſtor by whom they 
deduce their relation to the founder) it is urgec, that no 


length of time can utterly extinguiſh their kindred ; that 
no limits have ever been ſet to conſanguinity by any law 


whatſoever ; particularly, that by the municipal laws of 
this realm, in the ſucceſſion to inheritances, no boundary 
3s limited, but lands deſcend to the heirs of the firſt pur- 
chaſer in infinitum; and- that by the college ſtatutes no 
limitation is intended, being general, in this or the like 
form“ Volumus, aued in omnl electione ſcholarium, 


© futuris temporibus facienda, principaliter et ante am- 
Cc 


* noſtra aut genere, fi qui tales ſint, ubicunque fuerint 


* oriundi, dum tamen tint reperti habiles et idonei, fe- 


CC 


** aliquo probationis tempore &c. eligantur,” It is con- 


: tended, on the other hand, that it is abſolutely necefiary 


that 5 limitation fliould be fixed, otherwiſe ſuch la- 


tute muſt defeat its own intention. As all collateral con- 

ſanguinity conſiſts in being derived from one Common . 
rent, if this conſanguinity knows no bounds, all mankind 

are without doubt kinſmen, because derived from the 
ſame original anceſtor. As for inſtance, the common fect; 
of the founder and his nepbew is the founder's father ; 
the common ſtock of the founder and his couſin german 
is the founder's grandfather; - of him and his ſecond cou- 


{in is his great grandlather; and ſoon : ail theſe are con- 


feſſedly his kinſmen, and yet all derived from different 


common ſtocks, But unleſs there be ſome period to 


ſtop at, by the ſame rule that the common ſtock ay be 


nes alios, illi qui ſunt vel erunt de conſanguinitzte 


cundum conditioncs ſuperius et inſetius recitatas, ſine 


2 2 aſſunted 
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aſſumed three generations above either of the related par- 
ties, it may be aſſumed three hundred; we may aſcend 


to Noah, or to Adam, and make him the ſtirps of uni- 


verſal conſanguinity. — That by the civil law, all notion 


of conſanguinity is extinguiſhed, at the furtheſt after the 
_ tenth degree. Similar to which is the law of ſucceſſions 


eſtabliſhed by the preſent king of Pruſſia; who in his code 
Jays it down as a rule, that “ there ſhall no longer 


after the tenth degree be the leaſt regard paid to kind- 


red, in reſpect to a ſucceſhon ab inte/tato, but the in- 


©. heritance ſhall be reputed vacant, and fall to the king's 
exchequer.”— That by the canon law, which regards 
_ chiefly the prohibitions of marriage, conſanguinity ex- 
| tends no farther than the ſeventh degree. And as marriage 


cc 


with one's kindred is prohibited generally, it was necel- 


ſary to ſtop ſomewhere, or elſe the kindred in this, as in 


the college caſe, would be univerſal. For the blood of 


the common anceſtor, wherein conſiſts the relation, is 
by a multitude of deſcents fluiced into ſo many different 


channels, and mixed with fo many other bloods, that it 
can be no longer diſtinguiſhed. Every man has in the 
firſt aſcending degree two anceſtors; in the ſecond, four; 


and, by the fame rule of progreſſion, in the ſeventh, 128; 
"40 the tenth, 1024; and in the twentieth, above a mii- 
Hon; and has, conſequently, as many bloods in him as 
he hath anceſtors; and therefore muſt needs have but a 
very minute portion of the blood of a remote anceſtor. 
A perſon, for inſtance, one of whoſe anceſtors in the 
| fiſteenth degree is the founder's father, has 32767 other | 
anceſtors in the ſame degree; that ſhare of his blood 


therefore, which he derives Com the founder's father, is 
only one 32768th of his whole mats; a proportion which 


cannot be imagined to intitle the policfior of it to any pe- 


Cial ſhare of affection from the reſt of the deſcendants of 


the ſame anc-{tor, —— Phat by the municipal laws of 
this realm, the an ſucceſſion to the inheritance fe- 
ſpects only the perſon who is next of kindred and not who 
is of kindred in general; and therefore the cale of foun- 
ders kinſmen is not parallel to this; for if it were, the 
next of kindred only could be :niitled, who would ex- 


clude all the reſt.— That as to the ſtatute which requires 


that in every election to be made in future times, a prin- 
| Cipa] regaid be had to the founder's kindred, there is in 


the ſame Clauſe a limitation, “ fi qui tales ſint. 2 
In the caſe of Wincheſter college, and of New coll-ge 


in Oxford, both of which were founded by William of 


Wy kehal 


- 4 as; a A 
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Wykeham, an inconvenience ariſing, about 200 years 


after the foundation, from the growing number of foun - 


ders kinſmen, the college of Wincheſter rejected a claim- 


ant, The claimant's father thereupon applied (as the 


manner then was) to the court of chancery, and not to 
the viſitor, for relief. And after a ſolemn hearing, 30 


Jan. 22 Eliz. in the year 1579, it was recommended by 
the lord keeper Bromley, and aſſented to on all ſides, for 


the difficulty of judgment to be given, and it was ſo de- 
creed, that the plaintiffs iſſue, for four deſcents, ſhould 
be admitted as if they were founder's kinſmen, and that 
he ſhould renounce all farther claim to the blood of the 
founder: which renunciation was made accordingly. 
About ten years afterwards the fathers of two other 
rejected candidates applied to the ſame tribunal for a ſimi- 
lar relief. Whereupon the lord chancellor Hatton, 

© gravely conſidering, that the publick benefit of the 
realm, for the education of ſcholars in learning (chiefly 

© intended by the founder) would greatly be hindred, if 


& every of the children of the faid complainants (allowing 
«© them to be of the undoubted blood of the founder) 


© ſhould be admitted into the ſaid colleges, being many 


in number, and in a ſhort time likely to ſpread and 


© grow into more generations, ſufficient of themſelves 
„ to fill the number of both colleges,” — referred the 
whole to biſhop Cooper, who then ſat in the ſee of 


Wincheſter and, as ſuch, was the viſitor of both ſocie- 


ties. The biſhop, having duly conſidered the caſe, in 
order to ſhew a grateful remembrance of ſo worthy a work 


as the founding of two colleges, declares himſelf willing 


to pay a regard to ſuch as even ſeem to be of the found- 
er's blood, ** ſo that the ſame tend not to the annoying, 


vy diſturbance, or prejudice of the ſaid foundations; 


« which the founder undoubtedly meant to make for the 
“ publick benefit of the whole realm, and not to be 
: BY appropriated, and made peculiar to one only kindred | 


« and family.” He then ſtates the vaſt increaſe of the 


claimants, whereby he obſerves, ** that if it be not in 
« wiſdom foreſeen, the number of ſcholars in both col- 


40 leges is like to be fully ſupplied by ſuch reputed kinſ- 


men, be they apt or not apt to be brought up in 
elearning; ſo that the publick benefit intended by the 


« founder would be fruſtrated.” He afterwards remarks 
(what is equally true of every other ancient college) that 
the revenues of the ſociety had been much augmented by 


other benefactors, ſtrangers to the founder's blood, who 
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could never intend to confine their bounty within ſuch à 


partial channel. © In conſideration whereof, and for 


<© avoiding ſuch inconveniences as might come, if ore 


„ blood and kindred ſhould have both colleges in their 
c poiteſhon and regimen,” he declares the founder's in- 


tention to have been, that the education of ſcholars Eng | 


more largely extend than to his own kindred, and 


that ſome convenient regard ſhould be paid to thoſe of 


his undoubted blood: and: therefore the biſhop directe, 


that there ſhall not be at one time above the number 


of 15 reputed kinſmen in the two coleges (which 


conſiſt in the whole of 140 ſcholars) to wit, 8 in 
New college, and 10 in that of Wincheſter ; and that 
not above two ſhall be admitted at any one election in into 


either college. 
At the diſtance of near 50 years, this matter was again 


reconſigered, on a petition (as it ſeems) to the king in 


perſon. For there is extant an order dated the 31 Jan. 


1637, made by: the archbiſhop of Canterbury, the eal 


of Arundel and Surry earl marſhal, and the biſnop of Win- 


| Cheſter, to whom it was refers by the king to conſider 


of the claim of another Wykcham. This they determine 


to be groundiels ; founding their opinion on the decree of 
the 30 Jan. 1579; ; and allo on the great inconvenience _ 
that would follow, if the“ founder's confanguinity ſhould. 
** he ſo excceaingly multiplied as it would be, to the ab- 


« ſolute reſtraint of the freedom of elections, it ſuch, 


6c claims were admitted.“ 


In the year 1651, during Cromwell's uſurpation, the 


ſame quettion was brought before the committee of 


the houſe of commons, for regulation of the two univer- 
ties, and the colleges of Eaton and Wincheſter, pro- 
bably with a view to re-eflabliſh the unlimited prefer- 
ence of kindred ; but all they could obtain was, an or- 


de y-for- augmenting the number of 18 kinſmen, eſtabliſh- 
el by bi ſhop Cooper to 20 in both ſocicties ; with a 
Wt oviſo that if more than en had already crept in, 
1:5 more ſhould be admit e il! the number was reduced 


to tWenty. | 
Nevertheleſs, at this day, it muſt bi 3 


by whatſoever means it hath happened, that though the 


annual reſtriction of two in the ſaid colleges continues 


in uſe, yet the total reſtrict ion of 18 (or 20) has 


Into Oblivion. 


And zs the limitation of number in the ſaid colleges hath 


bern attempted, ſo in the college of All Souls in the ſaid 
unive erlity, 
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vniverſity, founded by archbiſhop Chichele in the year 
1438, it hath been endeavoured to obtain a limitation 
in the degrees; for the reaſons above expreſſed. But in 


the caſes that have been determined by the ſevera] viſitors, 


no certain boundary hath been yet eſtabliſhed ; the ſame 
having been adjudged on the particular circumſtances of 
each caſe. Blacs/?. on Collateral Conſanguinity. 


So that it ſeemeth till to remain a matter of great 


doubt. For, as on the one hand, it could never be the 
founder's intention to fill the college wholly with his 
own kindred ; ſo, on the other, as he himſelf has been 
filent in that reſpect, it is difficult to ſay, at what preciſe 
period his particular regard to his own family and rela- 
tions, however diſtant, ſhould entirely ceaſe, A limita= 
tion in point of number, ſeemeth to be moſt appoſite, as 
was directed by biſhop Cover in the caſe of Wykeham's 


foundations, in ſome kind of proportion to what may be 


ſuppoſed, or from the regiſters of the reſpective colleges 
may appear, to have been in the founder's days, or with= 
in an age or two afterwards; for ſo the founder's whole 
Inſtitution will take effect: that is, far the greater part 
of the ſociety will conſiſt of oeffons elected out of the 


publick at large, or otherwiſe according to the reſtri ions 
of the reſpective foundations ; and at the ſame time a rea- 


ſonable regard will be had to thoſe who can prove them— 
ſelves of the founder's kindred ; altho* it muſt be owned, 
at this dav, that the proportion is ſcarcely ſo much, as 
of one dp of blood to the whole maſs. | 

There is in human nature a defire of immortality, 


which expands itſelf without limitation even in this lite. 


Every man wiſhes to live in his poſterity, and to tranſ- 


mit his inheritance to them at whatever diſtance. And 


thoſe poſterity, on the other hand, glory in deriving their 
pedigree thro” a long ſeries of anceſtors; and the higher 
they can aſcend, the mere honourable it is efteemed. 


Even that excellent author, from whom the above ſtate 


of the caſe is tacen, who argues inconteſtibly for the ne- 
ceſſity of ſome limitation, yet in bis dedication of the char- 


ters compliments his patron, on being“ the defender of 


„ thoſe liberties of which his anceſtor atteſted the exc- 
„ cution:“ which at teſtation, was long before the foun— 
dation of any of the colleges wherein the preſent queſ- 
tion is agitated, Many noble families of this kingdom 
boaſt of their deſcent from ſome of thoſe heroes who came 
in with the Norman invader. The inhabitants of Wales 
aſcend further, into the Sexon period; when their pro- 
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genitors choſe rather to loſe their country than their li- 
berty : And they till endeavour to preſerve their genea. 
logics, altho' the reaſon thereof (as it feemeth) hath been 


Jong ſince forgotten; which moſt probably was, that up- 


on their return each man might be able to deduce his titie 


partly, for a like reaſon ; and partly, that they may be. 
able to aſcertain the deſcent of their expected Meſſiah, 


to his own eſtate. The Jews, for a longer term, have 


been ſolicitous to keep up the diſtinction of their tribes; 


The Scots, in the time of king James the firſt of England, 
| flattered that prince on his being the 108th king of Cots 
land lineally deſcended of one ſtock; which, according to 


a reaſonable computation, would carry us up almoſt 28 


far as the days of Solomon (the great anceſtor of that 


monarch, as one would be tempted to conclude from the 


court writings of thoſe times).—And the more chimerical 


ſuch calculations may be, ſo much the more they demon- 
ſtrate the honourable eſteem entertained thereof by mane. 


kind, where they are real, 


Perſons elected 
to ſubſcribe the 


conformity. 


17. By the 13 C 14 C. 2. c. 4. tithe 1. AE. 'N 


c. 8. J 11. All maſters, and other heads, fellows, chap-' 
lains, and tutors of or in any college, hall, houſe of 
learning, or hoſpital, and every publick profeſſor and 
reader in either of the univerſities and in every college 


elſewhere, who ſhall be incumbent or have poſſeſſion of 
any maſterſhip, headſhip, fellowſhip, profeſſor's place, 


or reader's place, ſhall at or before his admiſſion, ſub- 
ſcribe the declaration or acknowiedgment following, be- 


fore the vicechancellor or his deputy : «KT: AB do de- 


of England, as it is now by law eſtabliſhed”: Upon 
pain, thet every of the perſons aforeſaid failing in ſuch 
tubſcription, ſhall loſe and forfeit ſuch reſpective maſter- 


&« clare, that J will conform to the liturgy of the church 


Hip, headſhip, fellowſhip, profeſſor's place, or reader's 


place, and ſhall be utterly diſabled, and ipſo facto de- 


the 49 articles, 
and the book of 
common prayer, 


prived of the ſame; and the ſame al) be void, as if 
ſuch perſon ſo failing were naturally dead. 
But by the 2 C. 2. c. 31. /. 8. Perſons who had omit- 


ted to ſubſcribe the ſame before the vicechancellor as 
aforcfaid, were indemnified; provided they thould then 
5 ſubſcribe before Dec. 25. 1729. 
| Head: of colleges 


to ſubſcribe aito 


18. By the aforeſaid ſtatute of the 13& 14 C. 2. % 4. 
Every governor or head of any of the ſaid colleges or 
halls, ſhail within one month next after his election or 
collation and admiſſion into the ſame government or head- 
ſhip, open's 7 and publickly in the church, chapel or other 

publick 


«ce 6 


er Le DO 8 
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ve 


and declare his unfeigned aſſent and conſent unto and ap- 


cording to this form following; * AB do here declare 


contained and preſcribed in and by the book intituled, 
„The book of common prayer and adminiſtration of the 


according to the uſage of the church of England; to- 


or manner of making ordaining and conſecrating of 
„ biſhops prieſts and deacons:“ And all ſuch governors 


openly and publickly read the morning prayer and ſervice 


chapel or other publick place of the ſame college or hall; 


headſhip, by the ſpace of fix months, by the viſitor or 
viſitors of the fame college or hall; and if any governor or 
head of any college or hall, ſuſpended for not ſubſcribing 

unto the ſaid articles and book, or for not reading the 


ſcribe unto the ſaid articles and book, and declare his 
confent thereunto as aforeſaid, then fuch government or 
| headſhip ſhall be ipſo facto void. 


in any ſuch college, eccleſiaſtical or civil: ſhall (within 5 for off 
fix months after their admiffion, 9 G. 2. c. 26. / 3. e ee 
take and ſubſcribe the oaths of allegiance, ſupremacy, and 
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publick place of the ſame college or hall, and in the 
preſence of the fellows and ſcholars of the ſame, or the 
greater part of them then reſident, ſubſcribe unto the 
nine and thirty articles of religion mentioned in the ſta— 
tute of 13 Eliz. c. 12. and to the book of common prayer, 


probation of the ſaid articles and of the ſame book, and 
to the uſe of all the prayers rites and ceremonies forms 
and orders in the ſaid book preſcribed and contained ac- 


«© my unfeigned aſſent and conſent to all and every thin 


& ſacraments and other rites and ceremonies of the church, 


“ gether with the pſalter or pſalms of David, pointed as 
„they are to be ſung or ſaid in churches; and the form 


or heads of the ſaid colleges and halls, or any of them, 
as ſhall be in holy orders, ſhall once at leaſt in every 
quarter of the year (not having a lawful impediment) 


in and by the ſaid book appointed to be read, in the church 


Upon pain to loſe and be ſuſpended of and from all the be- 
nefits and profits belonging to the lame government or 


morning prayer and ſervice as aforeſaid, {hall not at or be- 
fore the end of fix months next after ſuch ſuſpenſion ſub- 


19. By the I G. /t. 2. C. 13. All 2. and members And all of them 
of colleges, being of the foundation, or having any exhi- to take the 


perſons qualify- 


abjuration, in one of the courts at Weſtminſter, or at 
the general or quarter ſeſſions of the peace: On pain of 


being Gables to ſye or uſe any action; or to be guardian, 
Fxcecutor, 


| oaths, and ma 
dition of eighteen years of age; and al] perſons teaching the ſubſcripti- 


Pupils; and all perſons in general admitted to any office ons, as other 
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executor, or adminiſtrator ; or capable of any legacy or 


deed of gift; or to be in any office; or to vote at any 
election for members of parliament; and to forfeit so! 


to him who ſhall fue, And if any ſuch head or member, 


being of the foundation, or having any exhibition, of 


eighteen years of age, ſhall neglect or refuſe to take and 
fubtcribe the ſame, or to produce a certificate thereof un- 


der the hand of ſome proper officer of the reſpective court, 


and cauſe the ſzme to be entred within one month in the 
regiſter of ſuch college or hall; and if the perſons in 
whom the right of election ſhall be, ſhall negle& or re- 
fuſe to ele another for the ſpace of twelve months, the 
king ſhall nominate to ſuch place vacant; and if the per- 
ſon lawfully authorized to admit, ſhall neglect or refuſe” 
to admit ſuch perſon ſo nominated by the king for the 


ſpace of ten days, the local viſitor ſhall admit him within 
one month; and if he ſhall refuſe, the king's bench may 
compel him by mandamus. 


And if it is a civil office (not ecchfuſlical), they ſhalt 


moreover, by the 25 C. 2. c. 2. on the like pain as afore- 
fſaid, within three months after their admiſſion, receive 
the ſacrament in ſome publick church on the Lord's day, 


immediately after divine ſervice and ſermon; and, in the 


court where they take the oaths, ſhall firſt deliver a cer- 
| Ghcate of ſuch their receiving, under the hands of the 
_ miniſter and churchwarden; and ſhall then make proof 
of the truth thereof by two witneſſes : And ſhal] alſo, 
when they take the ſaid oaths, make and ſubſcribe the 


Common prayer 
may be uſed in 


declaration againſt tranſubſtantiation. 


But there is an indemnifying clauſe in ſome act of par- 


lis ment every two or three years; provided they comply 
within a time therein limited, 


20. By the ſame ſtatute 13 & 14 C. 2. c. 4. No form 


or order of common prayers, adminiſtration of ſacraments, 


rites or ceremonies, ſhall be openly uſed in any church 


cha pel or other publick place of or in any college or hall 
in eicher of the univerſities, the colleges of Weſtminſter, 


Wincheſter, or Eaton, or any of them, other than what 


is preſcribed or appointed to be uſed in and by the book 


of common prayer: — Provided that it ſhall be lawful 


to uſe the morning and evening prayer, and all other 
prayers and ſervice preſeribed in and by the ſaid book, in 
the chapels or other publick places. of the reſpective col- 
leges and halls in both the univerſities, in the colleges of 


Weſtminſter Winchetter and Eaton, and | in the convoca- 
tions 


preached or read, 7 „ 

| vice, and adminittration of the holy commu nion, in 4118 general. 
and ceremonies mall be duly ob'eived, as they are ſet 

down and preſcribed in ihe book of common prayer, 
without any omion cr alteration.” 


1 | le 
the univerſities, the maſters and Yellows, fuch eſpecially mu nioi 


pupils, and the reſt that remain amongſt them, be well 
brought up, and throughly inſtructed in points of religion; 


ſtudents, officers, and all other the ſervants there, fo to 


four times in the year at the leaſt, kneeling reverently 


prieſts and deacons, they ſhall all receive the communion 


E 
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tions of the clergy of either province, in latin. , 17, 19. 
(It is not ſaid, of what tranſlation.) 

21. And by the ſame ſtatute, at all times when any common prayer 
ſermon or lecture is to be preached, the common prayers bete ſermons 
and ſervice in and by the book of common Prayer appoint= ga 

ed to be read for that. time of the day, ſhall be openly | 

publickly and ſolemnly read by ſome prieft or deacon, in 

the church chapel or place of publics worſhip where the 

ſaid ſermon or lecture is to be preached, before ſuch ſer- 

mon or lecture be preached; and that the lecturer there 

to preach ſhall be preſent at the reading thereof : 
Provided, that this ſhall not extend to the univerſity 
e in the univerſities cf this. realm, or either of 
them, when or at ſuch times as any ſermon or lecture is 
preacined or read in the ſaid churches or any of them, for 
or as the publick univerſity ſermon or lecture; but that 
the ſame ſermons and lectures may be preached or read, 
in ſuch ſort and manner as the ſame have been beretofore 
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22. By Can. 16. In general ; in the whole divine {ot Divine fervicela. 


colleges and halls in both the univerſities, the dns jorm 


23. By Can. 23. In ail colleges 1 halls within both The huly com- 


as have any pupils, ſhall be careful that ali their ſaid 


and that they do diligently frequent publick ſervice and 
ſermons ; and receive the holy communion, which we 
ordain to be adminiſtred in all ſuch colleges and halls the 
firſt or ſecond ſunday of every month; requiring ali the 
ſaid maſters fellows and ſchalars, and all the re{t of the 


be ders, that every one of them ſhall communicate 


and decently upon their knees, according to the order of 
tne communion book preſcribed in that behalf. | 
But by the rubrick in the book of common prayer, in 

cathedral and collegiate churches, where there are many 


with the prieſt every ſunday at the leaſt, except they have 
a icaſonable cauſe to the contiary,. 


24. By 


3.30 


Surplices 41d 
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24. By Can. 17. All maſters and fellows of colleges 


hoods on ſolemn or halls, = all the ſcholars and ſtudents in either of che 


* 


| Oaths to be ta- 


ken on admiſſion 


to degrees. 


| Ctamy duties, 


Books. 


univerſities, ſhall in their churches and chapels, upon 21] 


| ſundays holidays and their eves, at the time of divine ſer- 


vice, wear ſurplices, according to the order of the church | 
of England; and ſuch as are graduates, ſhall agreeably 


wear with their ſurplices ſuch hoods as do e apper- 
tain unto their degrees. 


25. By the 1 Eliz. t. I. / 25. and the 1 . c. g. 
Every perſon before he ſhall be preferred to any degree of 
learning in either of the univerſities, ſhall take the oaths 


of allegiance and ſupremacy, before the 9 vice 


chancellor, or their ſufficient deputy. 


26. By the ſeveral ſtamp acts; for every ſkin or piece 
of vellum or parchment, or ſheet or piece of paper, on 


which any matriculation in the univerſities ſhall be writ. 
ten or ingrofled, ſhall be paid a double 12d ſtamp duty, 


And for the regiſter, entry, teſtimonial or certificate of 


a degree in the univerſities (except the regiſter or entry 
of a batchelor of arts) ſhall be paid a duty of 408. 


27. By the 8 An. c. 19. Nine copies (on the bef pa- 


per) of every book which ſhall be printed and publiſhed, 


br reprinted and publiſhed with additions, ſhall by the 


Printing. 


printer be delivered to the warehouſe-keeper of the com- 


pany of ſtationers, at the hall of the ſaid company, before 
publication, for the uſe of the royal library, the libraries 


of the univerſities of Oxford and Cambridge, of the four 


_ univerſities in Scotland, of Sion college in London, and 


of the faculty of advocates in Edinburgh ; who ſhall with- 


in ten days after demand by the keepers of the ſaid re- 


ſpective libraries, or any by them authorized, deliver the 


Do for the uſe of the (aid libraries: and if any proprie- 
tor, bookſeller, or printer, or the ſaid warehouſe: keeper 
ſhall not obſerve tne directions of this act, he ſhall forfeit 
to the ſaid reſpective ſocieties the value of ſuch printed 
copy, and alſo 5 ] with full coſts, 


And by the {tatutes which impo! ſe a duty upon paper; 


| books printed | in the univerſities in the latin, greek, ori- 


ental, or northern languages, ſhall have a drawback of 
the ſaid duty. 


28. By the 138 14 C. 2. c. 39. (which ler ſeveral | 


continuances expired in the year 1692) it was enacted, 


that no private perſon whatſoever ſhould print or cauſe to 


de printed any book or pamphlet, unleſs the ſame ſhould 
be firſt entred in the book of the regiſter of the company 
of ſtationers in London; except acts of parliament, pro- 
GMAtIOn Ss 2 and ſuch other books and papers as ſhould be 


1 app! inted 
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es appointed tobe printed by virtue of the king's ſign manu- 
he al, or under the hand of one of the ſecretaries of ſtate ; 
1 and unleſs the ſame ſhould be firſt licenſed by the ſeveral 
r= perſons therein directed ; that is to ſay, all books con- 
þ cerning the common how were to de printed by the allow- 
y | ance of the lord chancellor, the lords chief juſtices and 
7 lord chief baron, or one of them; of hiſtory concerning 
the ſtate of this realm, or other books concerning any 
. affairs of ſtate, by one of the ſecretaries of ſtate; of heral- 
f dry, by the appointment of the earl marſhal, or if there | 
8 ſhould be no ear] marſhal, then by two of the kings of 
. arms; all other books, Whether of divinity, phylick, 
_ BH philoſophy, or other ſcience or art whatſoever, by the 
Z archbiſhop of Canterbury, or biſhop of London, or by 


\ their appointment reſpectively ; or, in the univerfities, 
by the chancellor or vicechancellor there, provided that 
the ſaid chancellors or vicechancellors ſnould not meddle 
either with books of common law, or matters of ſtate 
or government, nor any book the right of printing where- 
of ſolely and properly belonged to any particular perſon. 
And the printers were to ſet their names, and declare the 
name of the author if required. —But there was a proviſo 
nevertheleſs, that nothing therein ſhould extend to in- 
fringe any the juſt rights and privileges of either of the 
ſaid univerſities, touching the licenſing or printing of 
books therein; nor ſhould extend, to prejudice the juſt 
rights and privileges, granted by the king or any of his 
royal predeceſſors, to any perſon or perſons, under the 
great ſea] or other wife, but that they might exerciſe ſucn 
rights and privileges according to their reſpective grants. 
What thoſe privileges are, came to be conſidered in the 
| Cale of Thomas Baſkett and Robert Baſkett, adminiſtrators 
(with the will annexed) of Fohn Baſket, plaintifts ; and 
the chancellor, maſters, and ſcholars of the univerſity of 
Cambridge, Joſeph Bentham, and Charles Bathurſt, deftend- 
ants; MH. 32 G. 2. which was as follows: The plaiu- 
tiffs brought a bill in the court of chancery, for an la- 
junction to reſtrain the defendants from printing or ſelling 
1 book intitled “ An exact abridgment of all the acts of 
„ parliament relating to the exciſe on beer, (and other 
« exciſeable liquors.”) And on the hearing of this 
cauſe, Jan. 24, 1743, the lord chancellor ordered that a 
caſe ſhould be ſtated, for the opinion of the judges of the 
court of king's bench, upon the ſeveral acts of parliament, 
letters patent, and grants of the crown inſiſted on by ei- 
ther ſide, and any other letters prom appearing upon Hh 
| Yo! 
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cord relating to the matters in queſtion between the pars 


ties. : ſeveral letters patent inſiſted on by the 
plaintiffs in ſupport of their claim as the king's printers, 
to the ſole and excluſive right of printing and publiſhing 


all acts of parliament or abridgments of acts of parliament, 
bear date Ap. 22, in the firſt of Ed. the fixth 3 Dec. 29, 
| In the firſt of queen Mary ; Mar. 24, in the hiſt of 


Elizabeth, Sep. 27, in the nineteenth of Elizabeth ; Aug, 


8, in the 31ſt of Elizabeth; May 10, in the firſt of James 


the firſt; Feb. II, in the 14th of James the firſt; July 


20, in the 34 of Charles the firſt; Sep. 26, in the 74 
of Charles the firſt ; Dec. 24, in the 27th of Charles the 


fecond ; and Oct. 13, in the 12 An. They expreſsly 
grant the ſole power of printing all and al] forts of 
abridgments of all and fingular ftatutes and acts of par- 
lament, and prohibit all other perfons to print any 
voiume book or work of which the printing was thereby 
granted. The eftate and intereſt granted by the ſaid 


letters patent became veſted in John Baſkett, father 


of the now plaintiffs ; and is now veſted in the plain- 


 tifts, as adminiſtratots to their ſaid father with his will 


annexed : and the plaintiffs have been ſworn and d- 
mitted into the ſaid office of his majeſty's printer. The 
caſe further ſtated, that the plaintifis and other print- 
ers to his majeſty and his royal predeceſſors have, by vir- 


tue of the ſaid ſeveral ſetters patent to them reſpectively 


Wanted, from time to time printed all acts of parliament 
and obridgments of acts of parliament, bibles, new teſta- 


ments, and other books mentioned in he faid letters pa— 
tent. And ihe plaintiffs claim the ſole right of printing 
all acts of parliament, excluſive of all other perſons, dur- 


ing tae term granted by the ſaid letters patent of tae 12h 
of quren Anne. 


The defendants founded their claim upon the Ken | 


letters patent and act of parliament following: Eing Hen. 8. 


by his letters patent, July the 20th in the 20th year of his 


. Feign, for him and his heirs, granted licence to the chan- 


tellor, maſt-r3 and ſcholars of the univerſity of Cambridz e, 


tbat they and their ſuccetſors for ever, by their writing un- 


der the ſeal of the ſaid chancellor, from time to time: night 


_athpn and chuſe and for ever have among themſelves and 
| within che univerſity æſoreſald always remaining and inha- 


bi:ing, three ſtationers and printers or venders of books, as 
weil alliens and bora without, às natives and burn within 


his 141d majeſty s Obedience, Being and holding as well 
hired houtes as houſes of their owa ; wich ſaid ftationers 


OT 
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or printers in form aforeſaid aſſigned, and any of them, 
might law fully there print all manner of books approved 

or which thereafter ſhould be approved by the ſaid chan- 
cellor or his vicechancellor and three doctors there; and 
as well thoſe books, as other books printed whereſcever, 


as well within his ſaid majefty's realm as without, ſo as 


aforeſaid approved or to be approved, might put to ſale, 


as well within the ſaid univerſity, as elſewhere within 


this kingdom, whereſoever they ſhall pleaſe, The ſtatute 


of the 13 Eliz. confirms all letters patent granted to the 
ſaid univerſity. By letters patent dated 6th Feb. 3 Cha. r. 
reciting the ſaid letters patent of 26th Hen. 8. and the 
ſaid act of parliament of the 13th Eliz. and alſo reciting, 

that ſince the ſaid act of parliament, divers letters patent 


had been made by queen Elizabeth, king James the firſt, 


and his then majeſty, granting authority to print divers 
and ſundry books, and prohibiting generally all other 
_ perſons to print the ſame; and alſo reciting a decree in 
the court of ſtar-chamber of the 23d June 28 Eliz. and a 
proclamation of the 25 Sep. 21 Ja. 1. inforcing the 
ſame ; the king confirms the right granted by the ſaid 


letters patent of 26 Hen, 8. to the univerſity of Cam- 


bridge, notwithſtanding any grant or prohibition con- 
_ tained in the ({DEquent letters ou or any of them, 


The 101660 upon this caſe are, 
1. Whether the plaintiffs are intitled to the ſole right 


of printing acts of parliament and abridgments of acts of 
parliament, excluſive of all other perſons, during the 
term granted by the ſaid letters patent dated Oct. 13. in 


the 12th year of the reign of queen Anne. 


2. Whether the defendants, the chancellor maſters and 


ſcholars of the univerſity of Cambridge, by virtue of the 
grants and acts of parliament inſiſted on by rhe ſaid de- 
tendants, or any of them, have the right or privilege 


of printing acts of parliament or abridęments of acts of 


parliament, 


"This caſe was firſt argued in Michaelmas term 17 7455 


by Mr. Comyns for the plaintiffs, and Mr. Noel for the 


defendants, It was argued a ſecond time in Mchaelmas 


term 1747, by Mr. Gundry for the plaintiffs, and Sir 
| Richard Lloyd for the defendants. It was argued a third 


time in Hilary term 1549, by Mr. Hume for the plain» 
tiffs, and Mr. Healey for the deteadants, It then ſtood 


for the certificate of the judges ; which having been put 
off 
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off ſor ſeveral years during the life of lord chief juſtice 


Lee, the parties did not apply to have it argued again 
whilſt the lord chief juſtice Ryder lived: But in Trinity 
term 1758, they applied to have it ſet down for further 


argument in the next Michaelmas term. 


Before it came on, the court ordered copies of all the 
abovementioned letters patent, acts of parliament and in- 


ſtruments to be left with them. They alſo ordered copies 
of the charter to the ſtationers of London of the 4th of 


May, 3 & 4 Ph. & Mar. the grant to the univerſity of 


Oxford to print law books, dated the 12th of Aug. 9 G. 

2. and the proclamation of the 25th of Sep. 21. Ja. 1, 
againſt the diforderly printing of books; and the ſeveral 
| decrees of the court of ſtar chamber relative thereto. 
On Nov. 17, 1758, it was argued by Mr. Comyns fot 


tte plaintiffs, and Mr. Solicitor General Yorke for the 
: defe ndants. 


And ſoon after this laſt argument, the following certi· 


1 was made: 


Having heard counſel on both ſides, and confidered of 


this caſe, we are of opinion, that during the term grant- 
ed by the letters patent dated the 13th of October in the 
| I2th year of the reign of queen Anne, the plaintiffs are 
intitled to the right of printing acts of parliament and 


abridgments of acts of parliament, excluſive of all other 


perſons not authorized to print the ſame by prior grants 


from the crown. 


But we think, that by virtue of the letters patent bear- | 
8 jog date the 20th day of July in the 26th year of thc 
_ reign of king Henry the Stn, and the letters patent bear- 
ing date the 6th of February in the 3d year of the reign 
of king Charles the firſt, the chancellor maſters and ſcho- 
Jars of the univerſity of Cambridge are intruſted with a 
concurrent authority to print aQs of pariiament and 
abridgments of acts of pariiament, within the ſaid uni- 
:  verlity, 8 the terms in the ſaid letters patent. 


N MANSFIELD. 
ns T. DENISON. 
Nov. 24, 2758. M. FOSTER. 
1 E. WIL MOT. 


N. B. In a letter from Mr. Juſtice Faßer to Sir Mil- 


liam Blaciſtone, who was then at Oxford, in which letter 


was incloſed the ſaid certificate, he ſays, *I thought it 


+ would be agreeable to you to know the iſſue of the cauſe, 
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tt The word intruſted was inſerted by way of intimation 


ce to the univerſity, that we conſider the power given by 


cc the letters patent, as a truſt repoſed in that learned 
« body, for public benefit, for the advancement of lite- 
& rature, and not to be transferred upon lucrative views 
* to other hands,” Black, Rep. 122. 


Lozd Corte, out of a filial regard to his alma mater, 


obſerves (4 Int. 228.) that the univerſiey of Cambridge 


hath power to print within the ſame omnes et omnimodes 
libros ; which, he ſays, the univerſity of Oxford hath not, 
Nevertheleſs, certain it is, that he lived many years after 
the date of the laſt of thoſe charters, which grants to the 
univerſity of Oxford a like power as is granted by the 
above mentioned charters to the univerſity of Cambridge, 


By letters patent 8 Cha. 1, Nov. 12. the king grants 
to the univerſity of Oxford licence to appoint three print- 
ers, either aliens or natives, reſiding within the univer- 

fity, every of whom ſhall have power to print all manner 


of books (omnimodos libros) net publickly prohibited, and 


copies of books, to be approved by the chancellor or his 
vicechancellor and three doctors (one of whom at leaſt to 


be profeſſor of divinity) appointed by the chancellor maſ- 
ters and ſcholars for the examination of books; and as 


well the ſame books, as others where ſoever printed with- 


in the king's dominions or without and approved as afore- 
ſaid, as well within the ſaid univerſity as elſewhere, 
to expoſe to ſale and ſell: And that alien born print- 
ers, employed within the ſaid univerſity, ſhall in all re- 
ſpects be conſidered as natural born ſubjects, except as to 
cuſtoms and ſubſidies. 


8 Charles 1. Mar. 13. The king recites and confirms 


the former grant; and further gives leave to every of the 
univerſity printers to employ two preſſes (notwithſtand- 
Ing a decree in the ſtar chamber 28 Eliz. to the contrary), 
and to take two apprentices: And moreover grants, that 
if any of the ſaid printers ſhall, under the conditions 
aforeſaid, print any book in any language from' any ma- 
nuſcript in any library within the univerſity of Oxford 


(the ſame never having been printed before); no perſon, 
without leave of the univerſity, ſhall preſume to reprint 


the ſame for the ſpace of 21 years: And the ſame privi- 
lege is granted for ten years, as to any books ſo printed 


by the univerſity printers, which ſhall be compoſed de 


novo, and publiſhed, by any maſter or ſcholar: Under 
pain of forfeiture of the ſurreptitious books in both caſes, 
e 5 H h 11 Charles 
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11 Charles 1. Mar. 3. Reciting that almoſt from the 


firſt introduction of printing into England there had been 


printers in the univerſity of Oxford, who by virtue of 
the privilege of the ſame univerſity (before any Charter, 
inhibition, reſtriction, or limitation of printing was made) 


had free power of printing books and ſelling them through. 


out the whole realm, as appears from many printed books 


and monuments then extant; which privileges were con- 
firmed by the ſtatute of 13 Eliz. Since which time 

(although in the decree of the ſtar chamber 23 Jun. 28 
Eliz. which allows one preſs to the univerſity, no re- 


ſtriction or limitation of books to be there printed occurs, 


except a general proviſion for obſerving certain letters 
patent and commiſſions under the great ſeal, and certain 
_ ordinances for the better government of the company of 
ſtationers in London) ſome queſtions having ariſen be- 
tween the company of ſtationers and others concerning 
the exerciſe of the art of printing, certain books, pub- 
 lickly approved and received had been, by letters patent of 


queen Elizabeth, king James, and the then king, pecu- 


 liarly reſerved to be printed by the company of ſtationers 
and other perſons, particularly Robert and Chriſtopher | 
Barker, John Bill, and Bonham Norton; And reciting 

alſo the letters patent of 12 Nov. and 13 Mar. 8 Cha. 


to the univerſity of Oxford, and that now the London 


ſtationers pretend that all the books ſo peculiarly reſerved : 


for their printing are books publicly prohibited, and (as 


ſuch) not within the univerſity privilege, whereby the 
_ univerſity printers are deterred from the free exerciſe of 
their powers; Therefore the king ratifies and confirms 
for ever the aforeſaid letters patent, and gives power to 
the univerſity to make laws and ardinances for the better 
government of printing within the ſame: And further 
_ doth interpret expound and declare, that thoſe books of 
what kind ſoever, peculiarly reſerved to be printed by 
"whe company of ſtationers or other perſens whatſoever, 
are not, nor ought to be deemed, books publickly probi- 
_ bited, forafmach as they are rather ſuch as are commonly 


approved for the publick uſe of all the king's ſubjects ; 


and which, if they were publickly prohibited, neither 


the company of ſtationers nor any other perſons could 


lawfully print and expoſe to ſale: And therefore that it 


ſhall be lawful to the printers ſtationers or bookſellers 


of the univerſity of Oxford, aſſigned as is aforeſaid in 
the aforeſaid letters patent, from time to time for ever, 
to print within the ſaid univerſity and the precincts there- 


of, 
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of, according to the form in the ſaid letters patent pre- 


ſcribed, the ſame books, and every book of what kind 


ſoever, contained in the charters of the ſtationers of the 


city of London and their ſucceſſors, or of other printers 
whatſoever, and ſo peculiarly reſerved to the printing of 
them and their ſucceſſors or affigns, and alſo all other 
books whatſcever not publickly prohibited as aforeſaid ; 
as well in the Engliſh, as in any foreign language, or 


mixt therewith ; and the ſame, ſewed or bound, in large 


volumes or in ſmall, as well within the ſaid univerſity 


and the precincts thereof, as elſewhere within the king's 


dominions, publickly to expole to ſale. And theſe letters 


patent are ordered to be conſtrued in the moſt beneficial 
manner for the univerſity; notwithſtanding any miſre- 
citals, or non-recitals, or any other defects or inperſers 
tions whatſoever. 


29. By the 3 Ja. c. 5 Every perſon that ſhall be a po- 
piſh recuſant convict, N the time that he ſhall re- 


Popiſh livings. 


main a recuſant, mall be utterly diſabled to preſent to 


any benefice, prebend, or any other eccleſiaſtical living, 
or to collate or nominate to any free ſchool, hoſpital, or 
donative, or to grant any avoidance of any benefice, pre- 


bend, or other eccleſiaſtical living: And the chancellor 
and ſcholars of the univerſity of Oxford, ſo often as any 
of them ſha]l be void, ſhall have the oreſentation, noml- 


nation, collation, ad donation thereof lying within the 
counties of Oxford, Kent, Middleſex, Suſſex, Surrey, 


Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 


Worceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, 


fordſhire, Northamptonſhire, Pembrokeſhire, Caermar- 


thenſhire, Brecknockſhire, Monmouthſhire, Cardigan- 
_ hire, Montgomeryſhire, the city of London, and in every 
city and town being a county of itſelf, lying within the 

precincts of any of the counties dforefaid:: And the chan- 


Somerſetſhire, Devonſhire, Cornwal, Dorſetſhire, Here 


cellor and ſcholars of the univerſity of Cambridge ſhall 
have the preſentation, nomination, collation, and dona- 


tion thereof lying within the counties of Eſſex, Hert- 
fordſhire, Bedfordſhire, Cambridgeſhire, Huntingdon— 


ſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, Lei- 


ceſterſhire, Derbyſhice, Nottinghamſhire, Shropſhire, 


Cheſhire, Lancaſhire, Yorkſhire, the county of Durham, 


; Northumberland, Cumberland, Weſtmoreland, Radnor- 
ſhire, Deabiſhire, Flintſhire, Carnarvonſhire, Angleſey- 
hire, Merionethſhire, Glamorganlhire, and in every 
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Title for orders. 


How far being 

converſant in 
the univerfity 
ſhall diſpenſe 

OL with non-refi- 
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city and town being a county of itſelf, lying within the 

precincts of any of the counties aforeſaid. 

There are many other particulars concerning ſuch 
preſentations, nominations, collations, and donations: 
which falling in more properly under the title Poperp, 

are there at large inſerted. _ 

30. By Can, 36. The univerſities have a concurrent 
power with the archbiſhops and biſhops, in granting li 
cCences to preach. 

31. By Can. 33. No perſon ſhall be admitted into ſa- 

_ cred orders, except he ſhall exhibit to the biſhop a pre- 

| ſentation or certificate, that he is provided of ſome church 

wherein to officiate z or that he is a fellow, or in right 
as a fellow, or to be a conduct or chaplain in ſome col- 
lege in Cambridge or Oxford, or except he be a maſter 
 _ of arts of hve years ſtanding that liveth of his own charge 
in either of the univerſities, or except he be to be admit- 
ted by the biſhop himſelf to ſome benefice or eurateſhip 
then void, 

32. By the ſtatute of non- refilencs; 21 H. 8. c. 13. it 
is provided, that the ſame ſhall not extend to any ſcholar 
or ſcholars being converſant and abiding for ſtudy, with- 
out fraud or covin, at any univerſity within this [ns - 
or without, 

But becauſe this privilege and exemption v was much 
abuſed, to the cloaking of idleneſs and diſſolute living, 
under pretence of ſtudy, divers regulations and limita- 

tions hereof were made by the 28 H. 8. c. 13. by which 

it is enacted, that all perſons who ſhall be to any bene- 
fice or benefices promoted, being above the age of forty 
years, the chancellor, vicechancellor, commiſſary of the 
ſaid univerſities, or any of them, wardens, deans, pro- 
voſts, preſidents, rectors, maſters, principals, and other 
head rulers of colleges, halls, and other houſes or places 
corporate within the ſaid univerſities, or any of them, 
doctors of the chair, readers of divinity in the common 
ſchools of divinity in any of the ſaid univerſities, only 
excepted,) ſhall be reſident and abiding at and upoa one 
of their ſaid benefices, according to the true intent and 
meaning of the ſaid act, upon the pains therein expreſled. 

And all and ſingular ſuch beneficed perſons, being under 

the age of forty years, reſiant and abiding within the ſaid 

univerſities or any of them, ſhall not enjoy the privilege 
of non-reſidence aforeſaid; unleſs he or they be preſent 
ar the ordinary lecture and lectures, as well at home in 

their koules, as in the common ſchool or ſchools, and 
in 
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in their proper perſons keep ſophiſms, problems, diſpu- 
tations, and other exerciſes of learning, and be opponent 
and reſpondent in the ſame, according to the ordinances 
and ſtatutes of either of the ſaid univerſities, where he or 
thev ſhall be ſo abiding or reſiant. Provided, that this 
ſhall not extend to any perſon who ſhall be reader of any 
publick or common lecture in divinity, law civil, phy- 


ſick, philoſophy, humanity, or of any of the liberal 


ſciences, or publick or common interpreters or teachers 


of the hebrew tongue, chaldee, or preek, in whatſoever 


college or place of any of the (aid univerſities, the ſaid 
erſons for the time being ſhall read the ſaid common or 


publick lectures; nor to any perſon above the age of forty 
ears who ſhall reſort to any of the ſaid univerſities to 


proceed doctors in divinity, law civil, or phyſick, for 


the time of their ſaid proceedings, and executing of ſuch 
ſermons, diſputations, or lectures, which they be bound 
by the ſtatutes of the univerſities there to do for the ſaid 


degrees ſo obtained. 8 

. Can. 41. No licence or diſpenſation for the keep- 
ing of more benefices with cure than one, ſhall] be grant- 
ed to any, but ſuch as ſhail have taken the degree of a 
maſter of arts at the leaſt in one of the univerſities of 


this realm. In which caſe alſo, by the ſtatute of 21 H. 


8. c. 13. he muſt have a chaplainſhip from ſome of the 


5 nobility or other de ee to keep a chaplain or 


chaplains. 


What degrees 


are requiſite for 


plurality. 


But, by the ſame Sututs, all doctors and batchelors of 


divinity, doctors of law, and batchelors of law canon, 


and every of them, which ſhall be admitted to any of 
the ſaid degrees by any of the. univerſities of this realm, 


and not by grace only, may purchaſe licence, and take 


have and keep two parſonages or benefices with cure of 
ſouls (without any chaplainfhip). 

234. By the 1 Eliz. c. 4. for the reſtitution of firſt Fruits 
and tenths to the crown, it is provided, that all grants 


immunities and liberties given to the univerſities of Cam- 
bridge and Oxford, or to any college or hall in either of 


them, and to the "colleges of Faton and Wincheſter, by 


Firſt fruits and 
tenths, 


king Henry the eighth or any other of the queen's pro- 
genitors or prede ceſſors, or by act of parliament, touch- 


ing the releaſe or diſcharge of firſt fruits and tenths, 


ſhall be always and remain in their full ſtrength and 


virtue. 
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_ Thyſicians and 
ſurgeons, 


nation and approbation : 
leſs he be a graduate of Oxford or Cambridge, which 
| hath accompliſhed all things for his form, without any 


| Juſtices of the 


Peace. 
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35. By the 3 H. 8. c. 11. For licenſing ſurgeons by 
the biſhop of the dioceſe; it is provided, that the 
ſame ſhall not be prejudicial to the univerſities of Ox. 
ford or Cambridge, or to any privileges granted to 
them, 

And by the 14 & 15 Y. 8. c. 5. which enacteth, that 
no perſon ſhall be ſuffered to practiſe in phyſick through- 


out England, until he be examined at London by the pre- 
ſident and three elects of the college of phyſicians ; and 


to have from them letters teſtimonial of their exami- 
there is an exception, un- 


ONS: 


36. By the 5 G. 2. c. 18. No perſon mall be a juſtice 


1 of the peace, who bath not 1001 a year clear of incum- 
brances: Provided, that this ſhall not extend to any 


city or town having juſtices of the peace within their 


reſpective limits; but that in every ſuch city or town, 
they may be capable to be juſtices of the peace, in ſuch 


manner as if this act had not been made; And provi- 
_ ded alſo, that this ſhall not extend to any of the heads 
of colleges or halls in either of the two univerſities of Ox- 
ford and Cambridge ; but that they may be made juſtices 
of the peace of and in the ſeveral counties of Oxford, 
Berks and Cambridge, and the cities and towns with- 


in the ſame, and execute the office thereof as fully 


and freely in all reſpects as if this act had not been 
made. 


And by the 7 . 2. c. 10. Whereas it hath been 


cuſtomary for the vicechancellor of the univerſity and mayor 
of the town of Cambridge, to be juſtices of the peace 


of the county of Cambridge, and it may be inconvenient 


to have the ſaid qualification of 1001 a year extend to 
them; it is therefore enacted that the faid act ſhall not 
extend to deprive the ſaid vicechanceilor of the univerſity 
or mayor of the town of Cambridge, from being a Juſtice 


of the peace in the ſaid county. 
And by the 18 Geo. 2. c. 20. for the oath of 1001 a 


year qualification to be made by juſtices of the peace, 


it is provided, that this ſhall not extend to any of the 


heads of colleges or halls in either of the two univerfitics 


of Oxford and Cambridge, or to the vicechancellor of 
either of the ſaid univerſities, or to the mayor of the 
city of Oxford or town of Cambridge; but that they 


may be and act as juſtices of the peace of and in the 
ſeyera 
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Dy | ſeveral counties of Oxford, Berks, and Cambridge, and 
he the cities and towns within the ſame, and execute the 
K office thereof, as fully and freely in all reſpects, as 
to heretofore they have lawfully uſed to execute the ſame, 


as if this act had not been made. 
37. By the 9 An. c. 5. requiring knights of the ſhire Members of 
to have 6001 a year; and citizens, burgeſſes, and barons Plament. 
of the cinque ports to have 300 a year; and by the 
33 C. 2. c. 20. requiring oath to be made of ſuch qua- 
lifcation; the members for the two univerſities are 
excepted. 
38. By the 31 Gee. 2. c. 29. and 36. * 11. for Aſſize of k bread, 
the due making of bread, and for regulating the price 
and aflize thereof, and to puniſh perſons who ſhall adul- 
terate meal flour or bread ; it is provided, that the ſame 
ſhall not extend to prejudice the ancient right or cuſtom 
of the two univerſities of Oxford or Cambridge, or either 
of them, or their clerks of the market, or the practice 
within the ſeveral juriſdictions there uſed, to ſet aſcertain 
and appoint the aſſize and weight of all ſorts of bread to 
be ſold or expoſed to ſale within their ſeveral juriſdic- 
tions; but that they may from time to time ſet aſcertain 
and appoint the aſſize and weight of all ſorts of bread to 
be fold or expoſed to ſale, by any baker or other peffon 
whatſoever; within the limits of their ſeveral juriſdic- 
tions, and may inquire and punith the breach thereof, as 
fully and freely in all reſpects as they uſed to do, as if 
this act had not been made. 
T. 5 Car. Caſe of the univerſity of Cambridge. The 
univerſity claimed by their charter to be clerks of the 
market, and that they had power by their office to make 
orders, and to execute them: And they made an order, 
that 10 chandler ſhould fell candles for more than 4d 
halfpenny the pound: And becauſe one fold for 5 d the 
pound, they impriſoned him. In this caſe a prohibition 
was granted; for that they could not impriſon without 
courſe of law; and as clerks of the market, they had 
nothing to do but with ne, which candles are not. 
Het. 145. | 
39. In the cloſe ratla, ſo ancient as the 3 E4. 1. there es and 
is a Writ to the mayor and bailiffs of Oxford, to obſerve ** 5 - 
the aſſize of bread and wine, and to ſet a reaſonable price 
upon viduals, as they are bound by oath to the chancellor 
and proctors, 3 Salt. 383. And by a charter of yet more 
ancient date, to wit in the 39 Hen. 3. we find the aſſize 
Hh 4 = of 
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of bread and of ale and wine granted to the ſaid univerſity, 
MWood's Hiſt. and Ant. Univ. Oxon, 

In the 5 Rich. 2. The mayor bailiffs and commonalty 
of Cambridge were accuſed in parliament, that in a tu- 
mult there, amongſt other enormous offences, they had 
broken up the univerſity treaſury, and taken out and 


burnt ſundry the charters and records of the ſaid univer- 


ity: Upon which their liberties were ſeized into the king's 
hands as forfeitsd, And afterwards, the king granted to 


the chancellor and ſcholars, within the ſaid town of Cam- 
bridge and the ſuburbs thereof, the aſſize, conuſance, 


and Torretion of bread, ale, weights, meaſures, regraters 
and foreſtallers, with the fines and amerciaments 'of the 
ſame, yielding therefore yearly at the exchequer 10), 


And certain liberties the king after granted to the faid 
mayor and bailiffs, and increaſed their former fee farm, 


4 Injl. 228. 


By the ſtatute of the 7 Ed. G. *. 5. Containing cer- 


tain regulations about licenſing wine taverns, it is pro- 


vided, that there ſhall not be at any time above the num- 


ber of three in Oxford and four in Cambridge, And 
there is a proviſo that the ſame regulations about the 


granting of licences ſhall not in any wiſe be prejudicial 
or hurtful to any of the univerſities of Oxford and Cam- 

bridge, or to the chancellor and ſcholars of the ſame, or 
their ſucceſſors, to impair or take away any of the li- 
berties privileges franchiſes juriſdictions powers and au- 


thorities to them or any of them appertaining or belong- 


ing; but that they may enjoy the ſame in ſuch large 
and ample wiſe, as tho' this act had not been made: 
So alway that there be not any more or greater num- 


er of taverns kept or maintained within either of the 


ſaid towns of Oxford or Cambridge, than may be law⸗ 
fully kept or maintained by the proviſion and intent of 


this act. 
By the 1 Ja. c. 9. for Name of pling i in publick 


houſes; it is provided, that the correction and. puniſh- 
ment of ſuch as ſhall offend againſt this act within 
either of the univerſities, ſhall be miniſtred by the go- 


vernors, magiſtrates, juſtices of the peace, or other 


-principal officers there; and that no other within their 


liberties for any matter cone ung this law ſhall in 
termeddle, 


And by the 4 7. c. 5. for the b of drunk- 
enneſs; it is provided, that nothing therein ſhal] be 
prejudicial to Either of the wo. aniuenſiiteg y but that 


| the 
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the chancellor maſters and ſcholars may enjoy all their 
juriſdictions rights tete and charters, as heretofore: 
they inight have done. 

By the 11 & 12 W. c. 15. and 12 C 13 V. c. II, 
1 19. The mayor or other chief officer of every city, 
town corporate, borough, or market town, ſhall cauſe 


all ale quarts and ale pints brought to them, to be mea- 
ſured and fized with the ſtandard, and then ſigned 
ſtamped and marked; — provided, that nothing there- 
in ſhall extend to deprive the two univerſities of this 


kingdom, or either of them, of their right, privilege, 


and uſage of ſizing ſigning ſtamping and marking of mea- 
ſures for beer and ale within their reſpective limits and 
juriſdictions; but that they wy enjoy their ſaid right, = 
15 privilege, and uſage, | 
7. 1 An. Ruſh againſt the chancellor and ſcholars of 
the aviverſity of Oxford. It was moved for a prohibition 
to a ſuit in the vicechancellor's court againſt certain 
brewers, for felling ill beer and falſe meaſure ; and tbe 
particular exceſs of Juriſdiction alledged was, the exacting 
juratory caution ; and it was alſo infiſted, that tho* they 
have the aſſize of bread and beer by charter, yet a power 
to puniſh by fine, and proceed according to the civil law, 
cannot be by charter, But by Holt chief juſtice ; Before 
the 14 Hen. 8. the univerſity had the juriſdiction of a 
leet, and exerciſed it in the vicechancellor's court; but 
the charter of the 14 Hen. 8. grants them power of treſ. 
' Paſſes, and that over all perſons eee if a ſcholar 
be party. 1 Salk. 343. 


By the 9 An. c. 23. which laid a ſtamp duty upon ale 


and wine licences, it is provided, that nothing therein 
ſhall extend to prejudice any right which the two uni- 
verſities of Oxford and Cambridge or either of them have, 
or claim to have, to the licenſing any taverns, inns or 


alehouſes, within their ſeveral juriſdictions z but that the 
ſaid univerſities may from time to time grant licences for 


any taverns inns and alehouſes within their ſeveral ju- 
riſdictions, ſubject to the ſaid duties, in as ample manner 
as they wight lawfully have granted the ſame, if this act 


had not been made. 
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By the 10 Geo. 2. c. 19. It ſhall not be lawful for the 


chancellor or vicechancellor of the univerſity of Oxford, 


or any other officer of that body, to receive or take di- 


rectly or indirectly, any fee perquiſite gratuity or reward, 


for granting ſuch licences as aforeſaid; nor ſhall any ſum 


_ of money tee gratuity or reward be hereafter paid to any 


perſon 
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perſon or perſons for or in reſped of ſuch licences, other 
than ſuch annual payments in like manner and.to the 
like uſes, as have been uſual in the univerſity of Cam. 
bridge; any law or cuſtom to the contrary notwitbſtand- 


ing. Provided, that nothing in this act ſhall in any wiſe 
be conſtrued, to prejudice or confirm any of the liberties, 


privileges, franchiſes, juriſdictions, powers, and autho- 
rities, appertaining or belonging to the mayor, bailiffs, 
and commonalty of the city of Oxford, or to any of them; 
but that they may enjoy the ſame, as if this act had not 


been made. 


By the 17 Geo. 2. c. 40. | Whereas divers perſons have 


of law taken cellars, vaults, or warehoules, within the 
| univerſity of Oxford and precincts thereof, in which they 
retail great quantities of wine, not having licence from 
the chancellor or vicechancellor of the ſaid univerſity, in 


violation of the richts of the ſaid univerſity, and in pre- 
judice of his majeſty's revenues; and whereas the like of- 


fences may be committed within the univerſity of Cam- 


bridge and the precincts thereof, by perſons ſelling wine 


buy retail, not being duly TROY by the ſaid univerſity 2 


and whereas the acts of parliament relating to wine li- 


cences do not extend to the ſaid univeriities ; it is enaQ- 


ed, that no perſon ſhall ſell wine by retail, within either 


of the ſaid univerſities or the precincts thereof, without 
licence from the chancellor or vicechancellor of the uni- 
VvVerfity of Oxford, and from the chancellor maſters ane 


ſcholars of the univerſity of Cambridge reſpectively, on 
pain of forfeiting for every offence 51, half to the king, 


and half to the informer ; and perſons offending againſt 


this act may be proſecuted and proceeded againſt for the 


ſaid forfeitures in the courts of the chancellors or vice- 
chancellors reſpectively, in a ſummary way by ſummon- 


ing the party accuſed ; and on appearance, or contempt 


in not appearing (oath being made of the ſummons), 
ſuch courts may examine the matter; and on confeſſion 


of the party accuſed, or oath of one credible witneſs, 


may give ſentence, and iflue their warrant for levying the 


forfeiture by diſtreſs and ſale, rendring the overplus; and 
for want of diſtreſs, may commit the offender to the houſe 

of correction for one month; and no proceedings herein 
ſhall be removed by certiorari, until the party before the 


allowance thereof ſhall find two ſufficient ſareties to be- 
come bound to the proſecutor in the ſum of 501, to pro- 


ſecute the ſame with effect within twelve months, and te 


pay unto him his coſts and charges of the removal of ſuch 
entence 
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ſentence and the proceedings thereon, in caſe ſuch ſen- 
| tence ſhall be affirmed. —Provided, that this ſhall not 
in any wiſe be conſtrued to prejudice or confirm any of 

the liberties privileges franchiſes juriſdictions powers and 
authorities appertaining or belonging to the mayor bai- 
liffs and commonalty of the city of Oxford, or to any of 
them; but that they may enjoy the tame; as if this act 
had not been made, | 


By the 26 Geo. 2. c. 31. for licenſing alehouſes; it is 


provided, that the ſame ſhall not in any wiſe be prejudi- 


cial to the privilege of licenſing taverns and other pub= 
lick houſes, claimed by the two univerſities or either of 


them; nor to the chancellor maſters and ſcholars, or any 
offers of the fame, or their ſucceſſors; but that they 
may uſe and enjoy ſuch privilege, as they Have heretofore 
lawfully uſed and enjoyed. 

By the 30 Geo. 2. c. 19. containing additional duties 
and other regulations about wine licences, it is provided, 


that nothing in this act ſhall be in any wiſe prejudicial 
-. 20 the privileges of the two univerſities, nor to the chan- 


cellors and ſcholars of the ſame; but that they may uſe 


and enjoy ſuch privileges as they have heretofore willy 
uſed and enjoyed. 


And by the 32 Geo. 2. c. 19. explaining av amending 


the laſt mentioned act, it is provided, that nothing in 


this or any former act, relating to wine licences, ſhall in 
any wile be prejudicial to the privileges of the two uni- 


verſities, or to the chancellor or ſcholars of the ſame, or 


their ſucceſſors; but that they may uſe and enjoy ſuch 
privileges as they have heretofore lawfully uſed and en- 


joyed: any thing to the SORtrAry thereof. in any wiſe 


notwithſtanding. 

Some have doubted, fince the acts ao juſtices of the 
peace licenſing alehouſes: were made, whether the vice- 
chancellors in the two univerſities reſpectively have now 
a power to regulate and control the ſelling of ale and 


other liquors within their ſeveral juriſdictions, as they had 
before the making of thoſe acts; but upon what thoſe 


_ doubts are founded, doth not clearly appear. That they 


| had a privilege by a to licenſe alehouſes, before the 
act of parliament of the 13 Elix. is unqueſtionable. That 


privilege, whether valid or not by charter, was eſtabliſhed 


and made good by that act. From thence, to the 2d 
year of Geo. 2. no alteration by any act was made con- 


cer ning the power of licenſing alehouſes. By the act of 
2 G. 2. c. 28. it was enacted, that no licence ſhould be 
granted 
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granted to keep an alehouſe, but at a general meeting of 
the juſtices for the diviſion, and all licences granted other. 
wiſe ſhould be void: But there is a proviſo, that no- 


thing therein ſhould extend to alter the method or power 
of granting licences in any city or town corporate. In 


the act of the 26 GC. 2. c. 3f. there are ſeveral other re- 

gulations; but with a ſpecial proviſo, that the ſame ſhould 
not extend to the univerſities, and a recognition withal 
(as above expreſſed) of the ſaid privilege of the univerſi- 


ties to licenſe taverns and other publick houſes within 


their diſtriccs. And the like is acknowledged, with re. 
ſpect either to taverns or alehouſes, or both, by no leſs 


than ten other acts of parliament, as is above ſet forth; 


as alſo by two other acts, as here follow under the i 9 


| Carriage of let- 


--. . 


next ſections: that is to ſay, the ſaid e 1s e 
by thirteen acts of parliament. 


40. By the 9 An. c. 10. requiring that no perſons 


ſhall cariy letters but the poſtmaſter general or his depu- 
ties, there is a proviſo, that nothing therein ſhall extend | 


to either of the univerſities, but that they may uſe and 
enjoy ſuch privileges as heretofore they have lawfully uſed 
and enjoyed, and that all letters and other things may be 


Djiälllers ſetting 


uh trades. 


ſent or conveyed to or from the ſaid univerſities, 1 in man- 
ner as heretofore hath been uſed. 


41. By the 9 G. 2. c. 23. After the 20th day of Sep- 


tember 1736, any perſon who hath followed and exer- 


_ Ciſed the art or buſineſs of diſtillation for ſeven years laſt | 


paſt; or hath ſerved, or on the 25th day of March 


1736 was ſerving an apprenticeſhip to the ſame; ſhall 


have full liberty and authority to exerciſe and follow any 


other trade art buſineſs or manufacture, in any city town 


or place in England; any law, charter, grant, cuſtom, 
or uſage to the contrary notwithſtanding. 
Bur by the 10 Ges. 2. c. 19. Whereas ſince the making 


the ſaid act, and under colour thereof, perſons not li- 


cenſed by the chancellor maſters and ſcholars of the uni- 


verſity of Cambridge, or by the chancellor or vicechan- 


cellor of the univerſity of Oxford, have exerciſed and 
followed, or may exerciſe and follow, i in the city of Ox- 


ford and town of Cambridge, the trades of vintners or 
wine (ellers, and much evil rule and diſorder may be 
practiſed in taverns not fo licenſed, to the great annoy- 
ance of the ſaid chancellors maſters and ſcholars, and 


corruption of the youth educated in the ſaid univerſities z 


it is enacted, that after Sept. 29, 1737, nothing in the 


ſaid act contained ſhall extend to prejudice the right 


which 


aw 3 8 S 
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which the chancellor maſters and ſcholars of the ſaid 
univerſity of Cambridge, or the chancellor or vicechan- 
cellor of the ſaid univerſity of Oxford do claim, of li- 


cenſing taverns and other publick houſes within the pre- 
cincts of either of the ſaid univerſities z but they may 
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enjoy the ſaid right as fully as if the ſaid act had not 


been made. Provided, that ſuch diſtillers as aforeſaid, 
who ſince the ſaid 29th day of September 1736, have ex- 


erciſed or followed in the ſaid town of Cambridge the 


trades of vintners or wine ſellers, without the licence of 
the chancellor maſters and ſcholars, ſhall have liberty to 
exerciſe the ſaid trades there, ſo as they take out ſuch li- 
cences before the 24th day of June next following, pay- 
ing their proportion for the ſame of the money uſually 


and annually paid by the vintners or wine ſellers now 


licenſed by the ſaid chancellor maſters and ſcholars, and 
upon ſuch terms, and ſubject to ſuch regulations condi- 
tions reſtrictions and power of revocation, as the ſaid 


vintners or wine ſellers o licenſed as aforeſaid are ſubject : 


to. 
42. By 6 the 410% 2. 66 44. and 2605 3- c. 8. ſoldiers 


and mariners who have been employed in the king's. 
| ſervice, and have not deſerted, may ſet up ſuch trades as 
they are apt for, in any town or place within this king- 


Soldiers ſetting 


up trades, 


dom: Provided, that the ſame ſhall not in any wiſe be 


prejudicial to the privileges of the univerſities of Cam- 

bridge and Oxford, or either of them; or extend to give 
liberty to any perſon to ſet up the trade of a vintner, or 
to ſell any wine or other liquors within the ſaid univer- 
ſities, without licence firſt had and obtained from the 
vicechancellors of the ſame reſpectively. 


43. In the ſtatute 1& 2 P. & M. c. 7. which en- 


2Heth, that perſons dwelling in the country, and not be- 
Ing freemen of cities or towns corporate reſpectively, ſhall 
not ſel] goods by retail within ſuch city or town corpo- 
rate; there is a proviſo, that nothing therein ſhall be pre- 
judicial to the liberties and privileges of the univerſities of 
Cambridge and Oxford, or either of them, 


44. Whilſt the laws for purveyance were in force, it 
was enacted by the 2 & 3P.& M. c. 15. that the king's 


_ Purveyors ſhould not take grain or victuals within five 
miles of Cambridge or Oxford, unleſs when the king or 
queen ſhould be there or within faves miles thereof. But 
| Now, by the 12 C. 2. c. 24. All Purveyance whatſoever 

18 titel taken away. 


45. By 


per ſons not free 
of the city or 
town, ſelling 
goods therein, 
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45. By the 10 Geo. 2. c. 19. Whereas the letters pa. 


tent of king Hen. 8. made and granted to the chancellor 
and ſcholars of the univerſity of Oxford, bearing date 


the firſt day of April in the 14th year of his reigu; and 


the letters patent of queen Elizabeth, made and granted 


to the chancellor maſters and ſcholars of the univerſity of 
Cambridge, bearing date the 25th day of April in the 24 


year of her reign; and alſo all other letters patent by 
any of her progenitors or predeceſſors, made to either of 


the corporated bodies of the ſaid univerſities; and all 
manner of liberties, franchiſes, immunities, quietances, 


privileges, view of frankpledge, law days, and other 
things whatſoever they were, which either of the aid 
corporated bodies of the ſaid univerſities had held occu- 
pied or enjoyed, or of right ought to have uſed occu- 
pied and enjoyed; were by authority of parliament in 
the 13th year of her reign confirmed to the chancellor 
maſters and ſcholars of either of the ſaid univerſities, and 
their ſucceſſors; and whereas doubts have ariſen or ma 
_ ariſe, whether by any of the ſaid letters patent liberties 


franchiſes immunities or privileges, or by any ſubſequent 


charter or charters, or by the laws and ſtatutes of this 


realm, the chancellor of either of the ſaid univerſities, or 
the vicechancellor thereof, or his deputy, or any other 


perſon, be ſufficiently impowered to correct reſtrain or 
ſuppreſs common players of interludes, ſettled reſiding or 


inhabiting within the preeincts of either of the faid uni- 


verſities, and not wandering abroad; and whereas the 


erection of any playhouſe within the precincts of either 


of the ſaid univerſities or places adjacent may be at- 


tended with great inconveniencies; it is enacted, that all 


perſons whatſoever, who ſhall for gain, in any play houſe, 


booth, or otherwiſe, exhibit any ſtage play, interluce, 
ſhew, opera, or other theatrical or dramatical periorm- 


- ance, or act any part or afſiit therein, within the precincts 


of either of the ſaid univerſities, or within five miles of 
the city of Oxſoid or town of Cambridge, ſhall be 
deemed rogues and vagabonds : and it ſhall be lawful 


for the chancellor of either of the ſaid univerſities, or the 
vicechancellor thereof, or his deputy reſpectively, to com- 


mit any ſuch perſon to any houſe of correction within 


either of the counties of Cambridge or Oxford reſpec- 


tively, there to be kept to hard labour for the ſpace of 
one month; or to the common gaol of the city or county 


of Oxford, or town or county of Cambridge, there to 
; remain without bail or ane for the like ſpace oi one. 


3 | month; 


| 


co BN BS, WS, a, BG, BE... 


w 


upon houſes and ee as. if it was one intire 
houſe. 


Colleges. 479 


month; any licence of the chancellor maſters and ſcholars 


of either of the ſaid univerſities, or any thing in any 
ſtatute, law, cuſtom, charter, of . to the conmmrary 
notwithſtanding. 

46. By the wilitis act of 1 U. 3.4. 20. No perde Militia. 


being a member of either of the univerſities, ſhall ſerve 


perſonally, or provide a ſubſtitute to ſerve in the militia, 
47. By the annual acts for the land tax, it is provided, Land tax. 


that the fue {hall not extend to charge any college or 


hall in either of the two univerſities of Oxford or Cam- 


bridge; or the colleges of Windſor, Eaton, Winton or 


Weſtminſter ; or the college of Bromley ; for or in re- 
ſpect of the ſites of the ſaid colleges or halls, or any of 


the buildings within the walls or limits thereof: or any 
maſter, fellow, or ſcholar, or exhibitioner of any ſuch. 
college or hall, or any maſters or uſhers of any ſchool 


for or in reſpect of any ſtipend, wages, rents, profits, or 
exhibitions whatſoever, ariſing or growing due to them, 
in reſpect of the ſaid ſeveral places or employments, in 


the ſaid univerſities, colleges, or ſchools : or to charge 

any of the houſes or lands, which on or before Mar. 25, 

1693, did belong to the fites of any college or hall. 

Provided, that nothing herein ſhall be conſtrued or taken 


to diſcharge any tenant of any the houſes or lands be- 


| longing to the ſaid colleges, halls, or ſchools, who by 


their leaſes or other contracts are obliged to pay all rates 


taxes and impoſitions whatſoever; but that they ſhall be 
rated and pay all ſuch rates, taxes and impoſitions. Pro- 


vided alſo, that all ſuch lands revenues or rents, ſettled 


to any charitable or pious uſe, as were aſſeſſed in the 4th 
year of Mill. and Mary, ſhall be liable to be charged; 
and that no other lands tenements or hereditaments tre- 


venues or rents whatſoever, then ſettled to any charitable 


or pious uſes, as aforeſaid, ſhall be charged. 


48. By the 20 G. 2. c. 3. Every diſtin& chamber in put, upon 


a college or hall in the univerſities, ſhall pay the duties eue aid wine 
OWs | 


49. By the 32 G. 2. c. 33 cxolainli a former at, Duty upon of- 
VIZ. 31 G. 2. c. 22. which impoſeth a duty upon offices fices and peu- 
10:15, 
and penſions; it is provided, that nothing in the ſaid act 
of the 32 G. 2. c. 33. ſhall extend to charge any offices ot 
employments in either of the two univeriities. But 
there is no proviſo for exempting offices in the univerſities 


from the duties Fe by the ſaid former act of the 31 


dn 
50. By 


450 


Highways. 


Colleges. 


50. By the 18 Fl. c. 20. and 35 El. c. 7. divers regus 


lations were made for repairing the highways within one 


mile of the city of Oxford, under the controul of the 


vice- chancellor and mayor, with other juſtices of the 
- univerſity and city; which being found inſufficient, an 
act was paſled in the 11G. 3. c. 19. for rendering the 
ſame more effectual, and for cauſing the. ways commonly 
called the mile ways to be repaired ; for making a com- 


modious entrance thro* the pariſh of St Clement ; for 


rebuilding or repairing Magdalen bridge ; for making 
commodious roads from tae ſaid bridge, thro” the uni- 
verſity and city, and the avenues leading thereto ; for 
a cleanſing and lighting the ſtreets, lanes, and places, with: 
in the ſaid univerſity and city, and the ſuburbs thereof, 


and the ſaid parith of St Clement ; for removing nuances 


and annoyances therefrom, and preventing the like for the 
future; for impowering colleges and corporations to aliene 
their eſtates there; and for removing, holding, and regu- 
Jating markets within the ſaid city. 


8 Commandments, to be ſet up at the is end of 


the . Net © Church. 


Here endeth the FIRST VorLuMEe. 
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